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SPEECH 

OK 

SENATOR  FORAKER 

AT 

Ch.illicoth.e,  Otiio, 

SEPTEMBER  19,  1903. 


Fellow  Citizens  : — 

We  are  approaching  another  election.  It  will  be  one  of 
great  importance. 

We  are  to  elect  a  Governor  and  other  important  State 
officials,  and  a  Legislature  that  will  choose  a  United  States 
Senator.     , 

It  would  be  enough  to  make  this  election  important  if 
nothing  more  were  involved  than  merely  a  choice  of  men 
for  these  responsible  posts  of  duty.  But  more  important  by 
far  than  the  question  of  what  man  shall  hold  any  one  of  these 
places  is  the  great  broad  question  of  a  choice  between  politi- 
cal parties.  Is  Ohio  to  go  Democratic  or  Republican  is 
what  everybody  wants  to  know,  not  only  here  but  all  over 
the  country.  What  we  do  this  year  will  indicate  what  we 
are  likely  to  do  next  year.  A  vote  for  Herrick  now  means 
a  vote  for  Roosevelt  then.  Herrick's  election  will  mean  that 
this  great  central  commonwealth  with  its  vast  influence 
upon  the  politics  of  the  country,  approves  and  supports  the 
policies  of  the  Republican  party  now,  in  the  election  of  a 


/ 


Governor,  and   intends  to  do  the  same  thing  next  year  in 
the  election  of  a  President. 

The  situation  thus  resolves  itself  into  the  question 
whether  we  desire  to  continue  present  conditions  or  change 
them.  If  the  question  at  issue  could  be  voted  upon  in  this 
simple  form  Colonel  Herrick  would  be  elected  by  a  well 
nigh  unanimous  vote,  for,  so  far  as  State  affairs  are  con- 
cerned, there  is  universal  satisfaction. 

GOVERNOR  NASH. 

Under  the  administration  of  Governor  Nash  the  last 
dollar  of  our  State  debt  has  been  paid.  Our  public  institu- 
tions have  been  conducted  with  economy  and  efficiency  and 
our  taxes  for  State  purposes  have  been  reduced  to  the  lowest 
rate  that  we  have  ever  known. 

NATIONAL   AFFAIRS. 

There  may  not  be  the  same  unanimity  with  respect  to 
national  affairs,  but  there  should  be,  for  all  must  concede 
that  under  Republican  policies  we  are  enjoying  the  most 
satisfactory  results.  We  are  having  unexampled  pros- 
perity. We  have  never  before  experienced  such  universal 
business  activity.  It  extends  to  all  occupations.  It  per- 
vades all  sections  and  dispenses  its  rich  rewards  to  all 
classes  of  people.  Our  revenues  were  never  so  ample,  nor 
ever  so  little  burdensome.  The  American  name  was  never 
so  honored  throughout  the  world.  Our  wealth  and  our 
strength  are  everywhere  acknowledged  and  our  diplomacy 
is  everywhere  successful.  It  has  commanded  the  good 
will  and  excited  the  admiration  of  all  the  peoples  of  the 
earth. 

KEEP  THE  DEMOCRATIC  PARTY  OUT  OF  POWER. 

It  is  not  only  our  privilege,  but  our  duty,  to  continue  all 
this.  And  the  first  step  in  the  discharge  of  this  duty  is  to 
keep  the  Democratic  party  out  of  power. 

As  at  present  organized  and  inspired,  it  is  not  fit  to  be 
in  power. 

To  be  a  fit  agency  for  the  execution  of  the  people's  will 


a  party  must  have  not  only  acceptable  principles,  but  also  a 
common  belief  and  a  common  purpose  among  its  members. 
There  never  was  a  time  when  our  Democratic  friends  had 
acceptable  principles,  but  there  was  a  time  when  they  had 
these  other  attributes,  but  that  time  was  a  long  time  ago. 

To-day  they  have  no  common  agreement  on  any  proposi- 
tion except  only  that  they  are  Democrats.  They  cannot  tell 
why,  nor  can  they  even  agree  what  the  term  "  Democrat " 
implies.  On  all  important  subjects  and  policies  they  have 
the  sharpest  and  most  irreconcilable  differences.  They  are 
more  hostile  toward  each  other  than  they  are  toward  the 
Republicans.  There  is  no  hatred  in  the  politics  of  our 
country  like  that  which  fills  the  hearts  of  the  Free  Silver 
and  Gold  Democrats  toward  each  other.  The  Free  Silver 
men  charge  that  they  were  buncoed  out  of  a  victory  in  1896 
by  the  defection  of  the  Gold  Democrats,  and  the  Gold 
Democrats  charge  that  their  part}''  was  discredited  and  dis- 
graced by  the  Free  Silver  men,  who  gained  control  of  it  in 
that  year. 

MR.  JOHN    H.    CLARKE. 

There  is  but  one  single  exception  recorded  to  this  whole- 
sale mutual  denunciation  and  that  is  the  case  of  Mr.  John 
H.  Clarke,  who  has  been  ostentatiously  pardoned  by  Mr. 
Bryan  for  the  off"ense  of  being  a  Gold  Democrat  in  1896, 
on  the  ground  that  he  didn't  know  any  better.  This  theory 
finds  confirmation  in  the  fact  that  Mr.  Clarke  is  willing  in 
the  bright  light  of  the  present  to  become  a  candidate  for 
United  States  Senator  on  a  platform  that  proclaims  all  the 
heresies  against  which  he  then,  without  the  light  of  subse- 
quent experience,  so  vigorously  inveighed. 

He  has  announced  that  he  desires  to  have  a  joint  debate. 
He  should  be  accommodated,  but  the  debate  should  be  be- 
tween John  H.  Clarke  of  1903  and  John  H.  Clarke  of  1896. 
I  don't  know  of  anybody  else  who  has  time  to  debate  with 
him.  But  I  do  know  that  it  will  keep  John  H.  Clarke  of 
1903  busy  until  election  day  has  come  and  gone  to  answer 


John  H.  Clarke  of  1896.  For  John  H.  Clarke  of  1896,  not- 
withstanding what  Mr.  Bryan  says  about  his  lack  of  know- 
ledge, was  at  that  time  a  very  able  and  vigorous  man,  who 
said  in  a  vigorous  and  forcible  waj^  a  great  many  things 
that  nobody  has  ever  yet  answered  or  ever  will  answer. 

But  however  all  that  may  be,  the  mutual  fault  findings 
of  our  Democratic  friends  have  grown  more  pronouuced 
and  more  bitter  as  time  has  passed,  until  the  chasm  that 
separates  them  has  become  so  wide  and  deep  that  co- 
operation is  impossible  for  years  to  come,  whether  they  are 
in  power  or  out. 

So  long  as  they  are  out  of  power  no  harm  is  done,  but  if 
they  should  be  restored  to  power,  such  dissensions  would  of 
themselves  paralyze  all  their  efforts  and  visit  upon  the 
country  again  the  disastrous  experiences  to  which  we  were 
subjected  in  1893,  when,  for  the  same  reason,  they  found 
themselves  unable  to  legislate  about  the  tariff  and  because 
of  that  inability  and  their  blundering  errors  lost  the  con- 
fidence of  the  business  interests  and  plunged  the  whole 
country  into  a  disastrous  and  long  continued  panic. 

It  would  be  much  worse  now  than  it  was  then.  In  the 
first  place,  our  prosperity  is  greater  and  we  have  more  to 
lose.  But  then  there  was  only  the  one  question  of  the 
tariff  about  which  they  were  deadlocked,  while  now  their 
irreconcilable  differences  embrace  not  only  the  tariff,  but 
the  coinage  of  money,  the  currency,  expansion,  and  every 
other  question  with  which  we  have  to  deal.  They  disagree 
upon  every  important  subject. 

And  yet  this  paralysis,  with  its  consequent  train  of  dis- 
asters, great  as  they  would  be,  would  be  far  less  injurious  to 
the  country  than  an  application  of  such  principles  as  are 
announced  in  the  platform  recently  adopted  by  the  Demo- 
crats of  Ohio. 

In  that  document  they  denounce  almost  everything  con- 
nected  with  the  administration  of  our  public  affairs,  but 


especially   the  tariff,  what  they   term  "Colonialism,"  and 
government  by  injunction. 

If  they  could  enforce  only  these  declarations  we  would 
have  at  once  a  free  trade  revision  of  the  duties  now  levied 
and  collected  on  imports  from  foreign  countries,  an  aban- 
donment of  Porto  Rico  and  the  Philippines,  and  the  courts 
would  be  denied  the  power  in  certain  cases  to  issue  the  writ 
of  injunction,  in  open  violation  of  the  Constitution. 

All  these  propositions  are  unwise,  and  some  of  them  are  . 
unpatriotic  and  even  worse. 

TARIFF. 

The  best  discussion  of  the  tariff  is  our  practical  experi- 
ence. From  the  beginning  of  our  government  down  to  the 
present  time  we  have  alternately  tried  protection  and  free 
trade,  or  tariff  for  revenue  only  policies,  and  invariably 
with  the  result  that  we  have  always  had  prosperity  under 
protection  and  adversity  under  free  trade,  or  any  approxi- 
mation toward  free  trade  that  lowered  duties  below  the  pro- 
tection point. 

We  need  go  back  no  further  in  this  study  than  the  last 
Democratic  administration.  Under  the  McKinley  law  of 
1890  the  country  was  prosperous ;  we  were  developing  our 
resources,  multiplying  our  industries,  employing  our  labor, 
increasing  our  exports,  and  adding  to  the  wealth  and  hap- 
piness of  all  classes. 

The  Democratic  party  came  into  power,  repealed  the 
McKinley  law  and  enacted  the  Wilson-Gorman  law  to  take  - 
its  place.  The  Wilson-Gorman  law  was  not  a  free  trade 
measure,  nor  was  it  only  a  tariff  for  revenue  measure.  It 
carried  a  good  deal  of  protection  ;  in  fact  it  carried  so  much 
protection  that  President  Cleveland  refused  to  sign  it,  and 
it  went  into  effect  without  his  approval.  But  it  fell  short 
of  adequate  protection  to  many  of  the  leading  industries  of 
the  country,  and  as  a  result,  they  were  compelled  to  suspend, 
development  stopped,  labor  was  turned  out  of  employment 


and  the  whole  country  was  driven  into  panic,  poverty  and 
distress.  Our  revenues  fell  off  until  they  became  insuffi- 
cient to  meet  current  obligations,  and  the  Government  was 
compelled  in  a  time  of  profound  peace  to  issue  bonds  to 
supply  the  funds  necessary  therefor.  The  picture  this  great, 
rich  country  presented  under  that  Democratic  administra- 
tion was  full  of  distress  and  humiliation.  Who  that  passed 
through  that  experience  will  ever  forget  it,  or  ever  be  will- 
ing to  return  to  it  ?  But  that  is  exactly  what  the  Demo- 
cratic platform  adopted  in  Ohio  this  year  proposes.  If  there 
were  nothing  more  involved  than  this  one  proposition  we 
should  indignantly  and  overwhelmingly  reject  the  proposal, 
which,  under  all  the  circumstances,  is  but  a  piece  of  in- 
sulting effrontery. 

COLONIALISM. 

The  treaty  of  peace  with  Spain  was  the  work  of  Demo- 
crats as  well  as  Republicans.  Without  their  help  it  could 
not  have  been  ratified.  It  was  not  a  party,  but  an  Ameri- 
can measure.  It  was  a  solemn,  national  compact.  It  was 
entered  into  in  the  presence  of  all  the  nations  as  witnesses. 
It  imposed  upon  us  sacred  duties  and  grave  responsibilities. 
When  that  treaty  took  effect  expansion  became  an  accom- 
plished fact.  Since  that  moment  the  question  has  been  not 
whether  we  should  expand,  but  whether  we  shall  contract ; 
not  whether  we  shall  go  forward,  but  whether  we  shall  go 

backward. 

It  is  a  conclusive  answer  to  the  proposition  to  go  back- 
ward that,  without  acting  like  a  nation  of  poltroons,  we 
could  not  if  we  would. 

It  is  easy  to  flippantly  talk  about  giving  the  Filipinos 
their  independence,  but  aside  from  everything  else  that 
stands  in  the  way,  such  suggestions  are  impracticable  and 
impossible,  if  we  are  to  honorably  discharge  the  obligations 
we  have  assumed.  All  who  are  informed  on  the  subject 
concede  that  Porto  Rico  and  the  Philippines  are  not  only 


ours  by  absolute  title,  but  that  they  are  ours  to  remain,  in 
any  event,  for  an  indefinite  number  of  years  to  come,  if  not 
forever,  because  it  will  be  an  indefinite  number  of  years 
hence  before  we  can  have  discharged  all  the  duties  and 
responsibilities  we  have  there  undertaken. 

It  is  our  duty,  therefore,  if  we  are  to  remain  there  so 
long  to  give  them,  at  least  in  the  meanwhile,  a  political 
status,  and  provide  for  them  some  kind  of  suitable  govern- 
ment. 

We  can  make  them  an  integral  part  of  the  United  States 
and  provide  by  act  of  Congress  that  the  Constitution  of  the 
United  States  shall  be  their  organic  law  ;  and  we  can  make 
them  citizens  of  the  United  States,  if  we  so  desire;  or,  if  we 
do  not  so  desire,  we  can  withhold  these  conditions  and 
qualities.  We  have  this  inherent  power  under  the  Constitu- 
tion, but,  in  addition,  the  treaty  expressly  confers  all  this 
power  on  Congress. 

The  Republican  party,  after  careful  consideration  and 
thorough  discussion,  reached  the  conclusion  that  under  the 
Constitution  of  the  United  States  we  have  power  to  acquire, 
hold  and  govern  territory  without  making  it  a  part  of  the 
United  States  ;  and  that  in  governing  such  territory,  Con- 
gress is  at  liberty  to  provide  such  institutions  of  govern- 
ment and  to  enact  such  legislation  as  the  necessities  of  each 
particular  case  may  seem  to  require ;  and  the  Supreme 
Court  of  the  United  States  has  sustained  this  view. 

There  is  no  question  open  for  discussion  therefore,  as  to 
the  acquisition  of  these  islands,  for  they  have  been  ac- 
quired ;  neither  is  there  room  for  any  talk  or  discussion 
about  giving  them  independence,  for  that  is  impossible,  in 
view  of  the  obligations  we  have  assumed,  for  years  to  come  ; 
nor  is  there  any  question  open  for  debate  as  to  our  power 
to  govern  them,  as  we  are  governing  them,  for  the  Supreme 
Court  has  held  that  we  have  the  power  to  do  all  we  have 
done,  or  are  proposing  to  do. 


8 

The  sole  question  for  discussion  is  whether  or  not  we 
have  acted  wisely  iu  governing  as  we  have. 

We  have  not  extended  to  them  the  Constitution  of  the 
United  States.  But  almost  every  honest  man  w^ho  has  in- 
vestigated the  subject  has  reached  the  conclusion  that  it 
would  have  been  a  most  unfortunate  mistake  for  them  as 
well  as  for  us  if  we  had. 

That  instrument,  so  admirable  for  the  people  of  the 
United  States,  was  not  framed  for  the  Malay  tribes  of  the 
Philippines,  and  it  will  be  a  long  time,  even  under  our  tutel- 
age, before  it  will  fit  their  requirements. 

Our  system  of  jurisprudence,  with  its  remedial  writs  and 
trial  by  jury,  is  agreeable  to  us,  but  it  will  require  years  of 
preparation  and  assimilation  to  make  it  so  to  them. 

They  have  not  been  made  citizens  of  the  United  States, 
and  have  not  been  given  representation  in  Congress,  but 
who  that  has  common  sense  will,  upon  full  knowledge, 
complain  of  that?  The  truth  is,  we  have  all  been  seriously 
admonished  that  wq  should  not  make  haste  in  conferring 
the  quality  of  citizenship  on  people  who  have  not  been  ac- 
customed to  our  institutions,  and  who  are  not  inspired  with 
the  spirit  of  Americanism. 

But  while  they  have  not  been  made  citizens  of  the  United 
States,  and  while  the  Constitution  has  not  been  applied  to 
them  as  a  whole,  yet  all  the  important  provisions  of  the 
Bill  of  Rights  have  been  embodied  in  the  government  we 
have  established  for  them  ;  both  that  of  the  so-called  Taft 
Commission  and  that  enacted  by  Congress,  and  all  we  have 
done  there,  in  addition  to  suppressing  insurrection,  has  been 
in  strict  accord  with  these  guarantees  of  personal  liberty 
and  property  rights. 

Every  peaceable  Filipino  has  been  at  all  times,  since  our 
occupation  commenced,  under  our  protection,  as  well  as 
subject  to  our  authority  ;  and,  as  a  result,  in  the  full  enjoy- 
ment of  as  liberal  and  generous  a  government  as  w^e  have 


ever  given  to  the  people  of  any  territory  of  the  United 
States;  a  more  liberal  government,  in  fact,  than  the  people 
of  New  Mexico  and  Arizona  and  Alaska  and  Hawaii  are 
living  under  to-day. 

There  has  been  no  oppression  and  no  denial  of  any  right 
or  privilege  that  could  be  granted  consistently  with  law  and 
order.     Our  efforts  have  been  zealously   put  forth  to  give 
them  peace,  prosperity  and  happiness.     If  we  are  to  retain 
them,  as  we  must,  for  at  least  years  to  come,  we  must  gov- 
ern  them,  and   if  we  must  govern  them  it  will  be  difficult 
for  anyone  here  or  there  to  justly  criticise  anything  we  have 
yet  done  in  that  behalf.     Day  by  day  good  results  are  be- 
coming more  and  more  manifest,  and  the  time  is  not  far 
distant  when  men  will  wonder  why  there  should  ever  have 
been  opposition  to  our  policies,  for  time  will  show  that  we 
are  engaged  in  a  noble  and  patriotic  work  of  humanity  and 
civilization,  that  will  be  crowned  with  such  success  that  the 
chapter  which  records  our  achievements  will  be  one  of  the 
brightest  in  American  history.     That  man  and  that  party 
are  to  be  pitied  who  will  be  so  unfortunate  as   to   have  no 
right  to  claim  any   share  in  the  great  credit  that  history 
and  posterity  will  ascribe  to    those    who    are    doing   this 
work. 

GOVERNMENT    BY    INJUNCTION. 

The  third  special  denunciation  of  the  Democratic  plat- 
form to  which  I  have  called  attention  is  of  what  it  terms 
government  by  injunction. 

This  phrase  expresses  a  very  dangerous  thought. 

All  the  judicial  power  of  our  Government  is  vested  by 
the  Constitution  in  one  Supreme  Court  and  such  inferior 
couris  as  Congress  shall  from  time  to  time  ordain  and  estab- 
lish. The  Constitution  thus  imposes  upon  Congress  the 
duty  of  providing  for  the  exercise  by  suitable  tribunals  of 
all  the  judicial  power  that  belongs  to  the  government.  For 
Congress  in  the  distribution  of  judicial  power  to  fail  or  re- 
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fuse  to  invest  some  court,  somewhere,  with  the  equitable 
power  of  injunction,  would  be  to  violate  the  Constitution 
and  commit  an  act  of  revolution.  For  Congress  to  invest 
certain  courts  with  that  power,  as  has  been  done,  and  then 
divest  them  of  it  in  whole  or  in  part,  as  now  proposed,  with- 
out at  the  same  time  investing  some  other  court  with  such 
power,  would  be  equally  a  violation  of  the  Constitution  and 
an  act  of  revolution. 

But  aside  from  all  this,  as  a  mere  matter  of  policy,  the 
proposition  is  the  very  essence  of  unwisdom. 

The  courts  of  our  country  have  ever  been  the  conserva- 
tive and  preservative  force  in  our  Government.  They  are 
the  one  department  unmoved  by  the  excitements  and  preju- 
dices of  the  passing  hour.  No  man  is  so  humble  but  that, 
if  he  imagines  himself  aggrieved,  no  matter  by  whom,  he 
does  not  know  that  in  and  through  the  courts  his  wrongs 
may  be  redressed,  and  who  does  not  have  in  that  fact  an 
ever  present  assurance  of  the  protection  of  Government  for 
his  life,  liberty  and  property.  There  have  no  doubt  been 
miscarriages  of  justice  in  the  past,  and  there  no  doubt  will 
be  miscarriages  of  justice  in  the  future,  for  nothing  that  is 
dependent  upon  human  agency  can  be  at  all  times  perfect 
in  its  operation.  But,  taken  as  a  whole,  our  judges  have 
always  met  the  just  expectations  of  our  people,  and  in  their 
independence,  their  honor,  and  their  fearlessness  in  the  dis- 
charge of  their  duties,  we  have  ever  found  a  comforting 
guarantee  of  the  permanency  of  our  institutions.  No  greater 
calamity  could  befall  us  than  the  serious  impairment  of  the 
usefulness  of  this  department  of  our  Government.  To  de- 
prive our  courts  of  any  part  of  their  rightful  jurisdiction 
would  be  at  least  a  step  in  that  direction.  Only  baneful 
results  could  follow.  It  might  be  even  the  beginning  of 
the  end  of  the  Republic,  for  men  will  not  long  maintain  a 
government  that  does  not  sustain  a  free  and  untrammeled 
judiciary.     All  such  propositions  are  not  only  revolutionary, 


11 

but  they  are  also  anarchistic  and    must  be  dealt  with  ac- 
cordingly. 

There  is  another  feature  of  this  proposition  that  makes  it 
still  more  reprehensible  and  inexcusable,  and  that  is  the 
demagogy  of  which  it  is  born.  It  is  intended  to  capture  the 
vote  of  the  labor  unions.  On  that  account  it  is  anything  but  a 
compliment  to  the  intelligence  and  patriotism  of  laboring 
men.  The  true  friend  of  labor  unions  is  the  man  who  will 
tell  them  the  truth,  and  not  the  demagog,  who,  prating  of 
friendship  holds  out  false  promises  and  elusive  hopes  of  some- 
thing that  is  unattainable.  Every  laboring  man  should  know 
that  naturally  all  men  are  his  friends.  In  some  form  or  other 
all  must  labor  in  this  world,  and  humanity  sympathizes 
with  humanity  the  world  over.  But  there  are  certain 
limitations  in  all  human  affairs,  fixed  in  the  very  nature  of 
things,  beyond  which  sympathies  will  not  go,  no  matter  in 
whose  behalf  they  may  be  invoked.  This  is  especially  true 
as  to  all  Governmental  affairs,  and  accordingly  we  find  in 
the  nature  of  our  institutions  natural  limitations  upon  legis- 
lative remedies.  Doubtless  there  have  been  instances  of  an 
erroneous  use,  or  even  an  abuse  of  the  writ  of  injunction, 
but  the  American  people  will  not  strip  their  courts  of 
their  wholesome  and  beneficent  power  to  restrain  threatened 
violations  of  personal  and  property  rights  to  prevent 
the  recurrence  of  such  occasional  wrongs.  To  do  so  would 
be  a  blow  at  vital  principles.  It  is  far  better  to  leave 
the  parties  aff"ected  by  erroneous  judgments  that  may  'be 
given,  to  find  their  relief  in  the  higher  courts  to  which  they 
may  appeal,  requiring  us  all  alike  to  loyally  abide  whatever 
final  judgment  may  be  ultimately  rendered.  For  no  matter 
what  may  be  said  to  the  contrary,  we  all  know  that  our 
courts  honestly  strive  to  administer  equal  and  exact  justice  ; 
and  all  should  know  that  they  who  would  strip  them  of 
their  legitimate  power  place  themselves  in  a  bad  light  be- 
fore the  American  people.     When  men  find  that  they  have 
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purposes  which  are  in  conflict  with  the  law  as  administered 
by  our  courts  of  equity,  tlie  best  thing  they  can  do  is  to 
abandon  them,  for  it  may  be  safely  assumed  that  what  an 
American  court  of  equity  will  not  allow  should  not  be  done. 
And  the  worst  thing  men  can  do,  who  find  themselves  in 
such  a  situation,  is  to  join  the  Democratic  party  and  at- 
tempt to  make  the  judiciary  of  our  country  the  football  of 
party  politics.  For  nothing  is  more  certain  than  that  the 
laws  of  this  country  and  the  courts  that  administer  them 
wdll  be  upheld,  and  the  political  party  that  does  not  recog- 
nize this  fact  is  unworthy  to  be  entrusted  with  power. 

FUTURE    PROBLEMS. 

But  there  are  other  reasons  why  the  Democratic  party 
should  be  defeated.  We  must  deal  in  the  near  future  with 
very  important  problems.  There  is  a  constantly  increasing 
demand  for  legislation  that  will  make  our  currency  better 
adapted  to  the  changing  conditions  of  trade.  Legislation  of 
this  kind  was  proposed  at  the  last  session  of  Congress,  but 
was  not  then  acted  upon.  Some  such  legislation  will, 
doubtless,  be  proposed  in  the  next  Congress,  and,  if  the  de- 
mands of  the  country  are  met,  some  kind  of  legislation  on 
this  subject  will  be  enacted. 

There  are  difficulties  and  complications  yet  to  be  met  and 
overcome  in  connection  with  the  construction  of  an 
Isthmian  Canal ;  in  time  it  will,  no  doubt,  be  necessary  to 
revise  our  tariff  schedules  ;  and  we  are  likely  to  have  con- 
stantly arising  new  and  unforeseen  questions  of  difficult 
character  and  grave  importance  in  connection  wdth  our  in- 
sular possessions.  All  these  subjects  will  require  the  high- 
est quality  of  statesmanship  and  patriotism.  Does  any 
unbiased  man  honestly  believe  that  the  Democratic  party, 
as  to-day  organized  and  inspired,  would  be  equal  to  such  a 
task  ?  Men  cannot  do  right  unless  their  beliefs  are  right. 
They  cannot  accomplish  great  deeds  unless  their  hearts  are 
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in  their  work.  Can  any  man  suggest  anything  more 
calamitous  than  the  Democratic  party  in  power,  and, 
under  the  leadership  of  such  men  as  W.  J.  Bryan  and  Tom 
L.  Johnson,  legislating  about  the  currency,  the  banking 
system,  the  tariff,  our  insular  possessions,  or  any  other  im- 
portant subject  that  concerns  either  our  prosperity  or  our 
honor  ? 

The  mere  suggestion  of  such  a  possibility  should  be 
enough  to  make  it  an  impossibility.  For  not  unless  we  de- 
sire to  reverse  all  our  policies  should  we  think  of  entrusting 
the  Democratic  party  with  power. 

COLONEL    HERRICK. 

Instead  of  voting  for  a  change  Ohio  should  ''stand  pat". 
The  election  of  Colonel  Herrick  will  not  only  insure  a 
continuation  of  the  wise  and  satisfactory  administration  of 
Governor  Nash,  but  it  will  place  at  the  head  of  our  state 
one  of  the  ablest  and. most  deserving  of  our  fellow  citizens, 
who  has  ever  been  a  stanch  and  faithful  representative  of 
the  highest  and  best  type  of  Republicanism  ;  and  a  Repub- 
lican Legislature  will  insure  to  the  nation  for  another  term 
the  invaluable  services  of  Senator  Hanna. 

SENATOR    HANNA. 

We  have  never  had  a  representative  in  the  United  States 
Senate  who  has  better  earned  this  honor.  He  has  rendered 
there  the  most  conspicuous  services.  Not  Ohio  alone,  but 
the  whole  nation  is  indebted  to  him  for  what  he  has  done. 
He  is  a  great  leader,  not  only  in  the  councils  of  his  party, 
but  also  in  the  legislation  and  statesmanship  of  his  time. 
He  is  broadminded,  patriotic  and  thoroughly  American. 
He  stands  at  all  times  for  the  best  interests  of  his  country, 
and  is  ever  ready  and  able  to  efficiently  uphold  his  cause. 
His  defeat  would  be  a  national  disappointment  and  a  state 
humiliation. 


14 


PRESIDENT  ROOSEVELT. 


With  victory  this  year  for  Herrick  and  Hanna,  Ohio  will 
then  be  ready  to  head  the  column  for  President  Roosevelt 
next  year. 

We  are  fortnuate  in  having  such  a  man  at  the  head  of 
the  nation.  His  learning,  his  experience,  his  temperament, 
his  patriotism,  his  courage,  his  probity,  his  strenuous  zeal 
and  energy  all  combine  to  make  him  an  ideal  President. 
In  the  execution  of  his  high  office  he  has  exhibited 
such  striking  ability  and  fidelity  that  he  has  inspired  the 
American  people  with  both  pride  and  confidence,  while  at 
the  same  time  he  has  excited  the  admiration  and  good  will 
of  all  the  nations  of  the  earth.  It  is  fit  cause  for  congratu- 
lation that  our  victory  in  Ohio  this  year  will  help  insure 
his  triumph  next  year. 


STENOGRAPHIC    RKPORT 

OR   THE 


OR 


SENATOR  FORAKER 

DRLIVERED    AX 

Chillicotlne,  Ohio, 

SERXENIBRR  19,   1903. 


In  introducing  Senator  Foraker,  the  Chairman  of  the 
meeting,  Governor  George  K.  Nash,  said  : 

The  Republicans  of  Ohio  admire  and  love  Joseph  B.  For- 
aker. He  was  a  gallant  soldier  in  the  days  of  peril  from 
1861  to  1865.  Since  that  time  he  has  been  one  of  the 
staunchest  advocates  of  the  principles  which  we  love.  He 
can  stir  the  hearts  of  the  Republicans  of  Ohio,  as  no  other 
man  can.  I  now  take  pleasure  in  introducing  Senator  For- 
aker. (Long  continued  applause,  an  old  comrade  insisting 
on  shaking  hands  with  the  speaker  before  allowing  him  to 
proceed.) 

Hon.  Joseph  B.  Foraker  then  said  : 

Mr.  Chairman  and  Fellow-Citizens :  It  was  indeed  a 
happy  thought  of  the  State  Republican  Executive  Committee 
that  fixed  the  campaiga  opening  at  Chillicothe.  I  am 
in  favor  of  Chillicothe.  It  not  only  has  a  reputation 
for  hospitality,  but  I  can  assure  Mr.  Douglas  and  the  other 
good  citizens  of  the  city  of  Chillicothe  that  it  has  abund- 
antly sustained  that  reputation.  (Applause.)  I  have  been 
well  entertained ;  so  has  everybody  else,  and  so  well  enter- 
tained that  I  am  ready  now  to  promise  that  I  will  vote  to 


have  the  convention  here  next  vear,  and  to  have  as  manv 

more  openings  here  as  you  may  desire  to  have.    (Ap})lause.) 

But  there   is   another  and  I  think  a  better  thought  that 

comes  into  my  mind  as  to   Chillicothc.     The  RepubHcan 

party,  as  it  is  to-day  organized,  is  the  legitimate  successor 

of  the  followers  of  Alexander  Hamilton,      Our  political 

opponents  so   charge,  and  we  claim  it.     Just  one  hundred 

years  ago,  as  our  next  Governor  reminded   us,  in  this  City 

of  Chillicothe,  our  first  constitution  was  adopted  and  the 

way  was  prepared  for  the  admission  of  Ohio  into  the  Union 

as  one  of  the  sister  states.     That  matter  was  hurried  up  a 

little.     Under  the  ordinance  of  1787  we  were  not  entitled 

to   admission,  as    a    matter  of  right,  until    we   had  sixty 

thousand  free  inhabitants,  but  we  were  admitted  when  we 

had  only    forty-two  thousand.     The   majority  of  the  men 

who  assembled  here  at  that  time  and  drafted  a  constitution, 

the  first  one  Ohio  had,  and   then  secured  our  admission  to 

the  Union,  were  the  followers  of  Thomas  Jefferson.     They 

did  not  agree  as  to  political  doctrines  with  the  followers  of 

Alexander  Hamilton.     Jefferson   had  been   elected  by  the 

House  of  Representatives,  the  vote  of  the  electoral  college 

in   1800   having  been  a  tie.     Jefferson   and   his  followers 

recognized  that  if  he  was  to  be  re-elected  in  1804,  as  he 

wanted  to  be  and  was,  he  must  strengthen  his  column,  and 

they  looked  longingly  to  this  Scioto  Valley,  where  Nathaniel 

Massie  and  Thomas  Worthington   and   Edward  Tiffin,  all 

Virginians  and  followers  of  Jefferson,  had  located,  to  see  if 

they  could  not  make  a  new  state  in  time  to  give  Jefferson 

three   more    electoral  votes  in    1804.     They  thought  they 

could,   and   they   did.     They   "  understood  their  business." 

(Laughter  and  applause.)  They  got  together,  and  here  in  the 

City  of  Chillicothe  they  framed  a  constitution.    How  long  do 

you  think  they  were  about  it?     Now-a-days,  when  we  frame 

a  state  constitution,  it  takes  from  six  months  to  a  year. 

They   did  it  in  just   twenty-nine   days,   and    then,    those 


believers  in  the  Declaration  of  Independence,  about  which 
our  Democratic  friends  are  now  having  so  much  to  say, 
especially  that  declaration  which  says  that  all  just  powers 
of  government  are  derived  from  the  consent  of  the  governed, 
those  men  I  say,  having  framed  that  constitution,  seemed 
to  forget  about  the  Declaration  of  Independence  and  the 
"  consent  of  the  governed,"  and  without  stopping  to  submit 
it  to  a  vote  of  the  people,  who  were  to  be  governed  by  it, 
simply  "  promulgated  "  it.  Thus  they  said  in  effect  "  we 
are  the  delegates  to  this  constitutional  convention,  we  have 
framed  an  organic  law,  and  it  shall  be  the  organic  law  of 
the  people  of  Ohio,  whether  they  are  willing  it  shall  be  or 
not."  JefFersonian  Democrats  were  not  troubled  about  the 
consent  of  the  governed  then.  They  waited  one  hundred 
years,  until  we  undertook  to  govern  the  brown  men  over  in 
the  Philippine  Islands,  before  they  got  troubled  on  that 
point.  But  what  came  into  my  mind  when  your  Chairman 
referred  to  Chillicothe,  was  that  this  was  the  spot  where  our 
forefathers,  the  men  who  first  advocated  the  ideas  of  the 
Republican  Party,  lost  the  battle  one  hundred  years  ago. 
Old  Jacob  Burnet  and  Arthur  St.  Clair,  and  their  associates, 
the  representatives  of  the  Hamiltouian  ideas,  were  over- 
whelmed by  that  movement,  and  our  first  constitution  was 
adopted,  and  we  were  admitted  to  the  Union  in  time  to  vote 
for  Jefferson's  re-election.  But  the  ideas  that  those  men 
who  were  then  defeated  represented,  have  lived,  and  grandly 
prospered,  as  our  Country  has,  in  the  one  hundred  years 
that  have  since  passed,     (Applause). 

To-day,  we,  the  party  representing  the  ideas  of  Hamilton 
come  to  Chillicothe.  We  do  not  come  defeated.  (Applause.) 
I  don't  suppose  we  ever  will  be  defeated  again.  (Applause.) 
We  come  triumphant,  dominant  in  State  and  Nation  alike, 
and  dominant  because  the  ideas  of  Alexander  Hamilton 
and  the  ideas  of  the  Hepublican  party  alike  are  that  this 
Union  of  States  creates  a  great  American  Nation ;  that  the 


Constitutiou  of  tlie  United  States  was  made,  not  b}'  the 
States,  but  by  the  people  of  the  United  States,  and  that  as 
to  the  powers  by  it  granted  to  the  general  government,  it  is 
supreme  over  States  and  people  alike.  (Applause.)  That 
is  where  we  stood  when  you  and  I — this  comrade  who 
greeted  me  a  moment  ago — marched  down  to  Dixie  in  the 
old  89th  Ohio.  We  went  down  there  to  fight  for  that  idea. 
We  did  not  go  down  there  to  kill  anybody — unless  they  got 
in  the  way  and  had  to  be.  (Applause.)  We  had  no  ill 
will  against  anybody.  We  fought  against  the  people  of  the 
South  because  they  belonged  to  us,  and  we  thought  so  much 
of  them  we  would  not  let  them  get  away.  (Applause.) 
We  wanted  them  to  stay  in  this  Union,  where  God  and  the 
Fathers  had  put  them,  and  let  us  govern  it  awhile  to  show 
them  what  a  great  blessing  it  is.  (Cheers.)  We  have  been 
governing  it  almost  ever  since,  and  you  have  the  results,  as 
they  have  been  already  stated  here  to-day.  Universal 
prosperity,  universal  honor,  universal  happiness,  never  so 
great  in  all  the  history  of  this  great  country.     (Applause.) 

Now  we  come  here  to-day  representing  these  same  ideas, 
dominant  as  I  have  said,  to  open  another  campaign,  and 
our  Democratic  friends  tell  us  "  Remember,  now,  this  is  just  a 
State  campaign.     You  must  not  talk  about  anything  else." 

Well,  now,  my  fellow  citizens,  it  is  proper  to  remind  you 
that  this  is  not  only  a  State  but  also  a  National  campaign 
upon  which  we  are  entering.  We  are  not  only  going  to 
elect  Myron  T.  Herrick  by  more  than  one  hundred  thousand 
(applause),  and  if  he  does  not  have  more  than  one  hundred 
thousand,  I  shall  think  we  are  defeated  (applause),  but  we 
are  going  to  elect  Marcus  A.  Hanna  also„  (Cheering). 
That  is  why  I  say  it  is  National  as  well  as  State.  He  is 
always  National.     (Applause). 

I  did  not  come  here  intending  to  spend  any  time  on  State 
affairs,  but  if  I  had  I  would  pass  over  that  part  of  my 
speech,   since  I   have  heard  Colonel   Herrick,  for  he  has 


convinced  us  all  that  he  is  able  to  take  care  of  Tom  Johnson 
or  anybody  else.  (Cheers).  I  listened  attentively  to  that 
speech.  I  have  heard  a  great  many.  I  count  myself  a 
pretty  good  judge.  (Laughter).  I  know  when  a  man 
touches  the  button.  (Renewed  laughter).  Tom  Johnson 
will  have  to  get  busy,  and  get  busy  quick  if  he  answers  that 
speech,  (Renewed  laughter).  A  voice :  "  Give  'em  hell, 
Senator".  (At  this  point  the  speaker  was  interrupted  by 
uproarious  applause  and  long  continued  laughter.) 

Continuing  Senator  Foraker  said  :  You  remind  me  of 
dear  old  Granville  Moody.  He  was,  you  know,  a  Metho- 
dist preacher,  and  a  good  one.  He  belonged  to  the  Church 
Militant  in  every  sense  of  the  word,  and  was  such  a  good 
old  patriot  that  he  raised  a  regiment  and  went  as  its 
Colonel  down  to  the  front,  where  he  won  a  great  reputation 
as  a  gallant  soldier.  At  the  battle  of  Stone  River,  his  regi- 
ment was  at  one  time  hard  pressed.  Being  a  preacher, 
and  having  ever  the  fear  of  the  Lord  before  him,  he  could 
not  do  any  swearing,  no  matter  how  excited  he  might  be- 
come, but  his  adjutant  was  not  quite  so  sensitive  on  that 
point.  He  belonged  to  a  different  church,  and  when  the 
moment  was  critical  and  the  shells  and  bullets  were  flying 
thick  and  fast,  and  they  were  afraid  the  boys  might  break, 
to  encourage  them,  the  adjutant  rode  up  and  down  the  line 
crying  out,  like  the  man  who  has  interrupted  me,  "  Give  'em 
hell,  boys  ;  Give  'em  hell,  boys,"  while  old  Granville  each 
time  would  cry  out,  "  Do  what  the  adjutant  tells  you,  boys  ; 
Do  what  the  adjutant  tells  you,  boys."  (Great  laughter  and 
applause.)  That  may  be  the  adjutant  over  there  in  the 
audience,  and  if  so,  in  the  language  of  old  Granville,  I  say 
to  you  all  when  election  day  comes  "  Do  what  the  adjutant 
tells  you,  boys."     (Applause  and  laughter.) 

But  to  resume,  we  are  in  this  kind  of  a  campaign.  John- 
son wants  to  be  governor  over  such  a  man  as  Myron  T. 
Herrick.     Isn't  that  awful  ?     (Laughter.)     Fellow  citizens, 
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he  will  never  see  it.  (Applause  and  laughter.)  And  John 
H.  Clarke  wants  to  be  United  States  Senator.  I  do  not 
want  to  say  anything  bad  about  John  H.  Clarke.  It  is  not 
necessary.  He  has  said  worse  things  of  himself  than  I 
would  think  of  saying  about  him.  (Laughter  and  ap- 
plause). I  notice  that  he  wants  to  have  a  joint  debate  with 
Senator  Hanna.  AVell,  I  do  not  know  what  Senator  Hanna 
is  going  to  say  to  him,  but  surely  he  ought  to  be  accommo- 
dated. But  the  discussion  ought  to  be  confined  to  a  debate 
between  John  H.  Clarke  of  1903  and  John  H.  Clarke  of 
1896.  (Applause.)  You  will  remember  that  he  bolted 
Bryan  in  '96.  Bryan,  however,  has  pardoned  him.  But 
on  what  ground?  On  the  ground  that  he  did  not  know 
any  better.  (Great  laughter  and  applause).  That  is  what 
Bryan  said.  He  said  there  were  two  classes  of  bolters,  one 
the  Clevela-^  "■  3ple  who  knew  just  what  they  were  doing, 
and  the  other,  of  which  John  H.  Clarke  is  a  representative, 
who  did  not  know  the  evil  and  far  reaching  consequences 
of  defeating  William  Jennings  Bryan.  (Applause  and 
laughter.) 

Now  John  H.  Clarke  of  1896  said  a  great  many  things 
that  it  will  be  very  hard  for  John  H.  Clarke  of  1903  to 
answer,  whether  he  lacked  knowledge  or  not.  He  had  a 
way  of  saying  things  that  were  troublesome  to  Bryan  then, 
and  will  be  troublesome  to  himself  now  if  he  undertakes  to 
have  a  debate  with  himself. 

But  now  Mr.  Bryan  has  delivered  himself  again.  He  is 
always  going  off  about  something.  This  time  he  gives 
seven  reasons  why  Bryan  Democrats  should  vote  for  Clarke. 
I  cut  this  slip  out  of  the  Cincinnati  Enquirer  this  morning, 
so  of  course  it  is  the  gospel  truth.     (Laughter.) 

Speaking  of  the  Enquirer,  makes  me  think  of  something 
else.  I  can  stand  everything  else  in  connection  with 
the  approaching  election  better  than  I  can  the  awful  woe 
and  distress  that  I  foresee  will  possess    the    soul  of  John  R. 


McLean  when  he  hears  on  election  night  that  Johnson, 
Clarke,  and  all  the  rest  have  suffered  crushing  defeat. 
(Laughter  and  cheers.) 

I  don't  want  to  read  all  these  seven  reasons.  One  of 
them  is  enough.     I  do  not  care  for  the  others. 

I  remember  when  I  was  a  boy  hearing  a  story  told  by 
a  man  who  had  been  a  passenger  on  a  Mississippi  steam- 
boat from  Cincinnati  to  New  Orleans.  He  said  that  at 
Natchez  a  plain  looking  old  fellow,  who  looked  like  he 
might  have  a  plantation  out  somewhere  back  from  the 
river  and  a  pocket  full  of  money,  got  on  board.  He  looked 
like  he  had  never  traveled  any  before.  There  were  some 
gamblers  aboard  who  wanted  to  get  up  a  game.  They 
picked  the  old  man  out  for  an  easy  mark.  They  approached 
him  and  requested  him  to  join  them,  but  he  said  he  could 
not  do  it,  and  refused  to  entertain  the  proposition.  They 
pressed  him,  finally  wanting  to  know  what  his  reasons  were. 
He  said  he  had  thirteen.  "  What  are  they,"  said  one. 
"Well,"  he  said,  "in  the  first  place  I  have  not  got  a  cent 
of  money."  They  said,  "  Well,  you  don't  need  to  state  the 
other  twelve."     (Laughter  and  applause.) 

Here  are  seven  reasons  from  Bryan.  I  will  read  you 
only  one,  and  nobody  will  care  then  what  the  other  six  are. 
(Laughter  and  applause.)  After  Mr.  Bryan  calls  attention 
to  the  factthat  in  1896  the  great  paramount  question  was  the 
question  of  money,  free  silver,  and  that  Mr.  Clarke  differed 
from  him  as  to  that,  and  that  now  Mr.  Clarke  is  satisfied 
with  all  the  rest  of  the  present  platform,  he  says  *•'  after 
hearing  Mr.  Clarke  in  his  speech,  and  after  talking  with  him, 
I  am  satisfied  with  him  on  that  point."  What  do  you  sup- 
pose John  H.  Clarke  said  to  William  J.  Bryan  in  that  confi- 
dential private  talk  on  the  money  question  which  satisfied 
William  J.  Bryan  ?  As  he  insisted  on  the  gold  standard  he 
must  have  at  least  "  winked  his  other  eye."     (Laughter.) 

Some  one  from  the  platform  in  rear  of  me  says  Mr.  Clarke 
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has  stated  that  if  elected  he  is  going  to  sell  his  bank  stock. 
I  am  not  surprised.  That  is  the  wisest  thing  I  have 
heard  of  him  saying.  For  if  he  is  elected  I  advise  all  of 
you  to  sell  your  bank  stock,  and  every  other  kind  of  stock. 
(Applause.)  You  will  want  to  do  that  the  next  morning 
after  the  election  is  announced,  so  that  you  may  get  in  be- 
fore the  other  fellow.  For  it  will  happen  again  in  such 
event  just  as  it  did  when  we  elected  Grover  Cleveland  the 
last  time.  We  usually  think  of  the  panic  starting  the  year  fol- 
lowing, but  in  fact  it  started  the  next  morning  at  the  breakfast 
table.  Every  intelligent  man  who  read  that  Grover  Cleveland 
and  a  Democratic  Congress — Democratic  in  both  Houses — 
had  been  elected,  on  a  free  trade  platform,  understood  that 
meant  a  change  of  policy  which  would  affect  business,  and 
so  as  he  went  down  to  his  counting-house,  if  he  was  a  banker, 
like  Colonel  Herrick,  he  began  to  think  of  his  weak  credits  ; 
which  ones  he  had  better  call  in,  and  as  a  result  the  banks 
all  over  the  country  began  calling  right  away.  All  felt 
alarmed,  and  it  was  but  a  little  while  until  A  found  out  that  B 
was  scared  just  as  badly  as  he  was,  and  that  alarm  quickly 
spread  all  over  the  country  until  finally  it  broke  upon  us 
in  a  panic  that  continued  through  the  whole  four  years  of 
Mr.  Cleveland's  administration. 

We  used  to  hear  a  good  deal  about  amending  the  Con- 
stitution, so  that  the  President  could  hold  his  office  six 
years  instead  of  four  ;  we  thought  four  was  not  long  enough. 
It  made  elections  come  too  often.  But  before  the  four  years 
of  Cleveland's  second  administration  were  out,  we  did  not 
hear  any  more  of  that  proposition.  We  then  learned  that 
four  years  were  a  plenty  when  w^  had  the  wrong  man  in. 
(Laughter  and  applause.) 

Now  I  am  not  going  to  tell  you  any  more  of  these  seven 
reasons  because  that  one  is  enough.  If  he  is  satisfactory  to 
Mr.  Bryan  he  cannot  be  satisfactory  to  us,  and  that  is  the 
end  of  it.     (Applause.) 
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My  fellow  citizens,  we  know  where  John  H.  Clarke  stood 
in  1896.  We  know  that  he  is  on  a  platform  to-day  asking 
the  people  of  Ohio  to  make  him  Senator  of  the  United 
States,  wliich  reaffirms  the  obnoxious  proposition  that  made 
him  a  bolter  in  1896,  and  we  know  that  Mr.  Bryan  has  put 
his  mark  of  approval  on  him.  He  says  "  he  will  do "  ; 
seven  times  over  he  will  do.  (Laughter  and  applause.) 
"  He  will  do  because  he  has  told  me  what  bethink?  on  that 
point,  and  I  am  satisfied."     That's  enough. 

For  either  Mr.  Bryan  does  not  any  longer  favor  the  free, 
unlimited  and  independent  coinage  of  silver  at  the  ratio  of 
sixteen  to  one  or  else  Mr.  Clarke  has  told  him  something 
that  makes  him  satisfied  that  he  is  not  against  him.  How- 
ever that  may  be,  if  it  were  important  at  all,  that  would  be 
reason  enough  why  Mr.  Clarke  should  not  be  sent  to  the 
Senate  of  the  United  States  at  any  time.  But  think  of 
sending  him  there  when  he  stands  on  such  a  platform,  and 
represents  such  ideas,  and  has  such  a  record,  at  the  expense 
of  keeping  at  home  Marcus  A.  Hanna ! 

I  wish  he  were  not  here  on  this  platform,  except  for  the 
pleasure  it  will  give  you  to  hear  him  in  a  minute,  in  order 
that  I  might  tell  you  all  the  good  things  I  know  about  him. 
He  is  such  a  modest  man  that  I  am  afraid  if  I  should  say  all 
I  should  that  I  would  embarrass  him.  (Laughter  and  ap- 
plause.) But  I  have  been  serving  with  him  in  the  Senate 
of  the  United  States  now  for  six  years,  and  I  take  pleasure 
in  saying  to  you,  even  if  he  is  present,  that  no  representa- 
tive of  the  State  of  Ohio  in  that  body  ever  served  our  State 
with  more  conspicuous  success,  or  won  for  himself  and  our 
State  greater  honor.  (Cheers.)  A  great  many  people  did 
not  seem  to  like  him  when  he  first  went  there.  The  way 
he  felt  about  it  reminds  me  of  that  song  the  Clinton  County 
band  boys  sang  as  they  marched  through  the  streets  of  this 
city  this  morning.     (Laughter.*) 

♦The  refrain  of  the  song  referred  to  was  "  What  the  hell  do  we  care." 
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He  did  not  care  whether  they  liked  him  or  not. 
He  went  along  about  his  business.  He  attended  to  it. 
He  was  prompt  in  his  attendance.  He  was  there 
every  time  there  was  anything  important  to  do,  and 
he  understood  what  the  business  was  and  how  to  do  it 
(laughter  and  applause) ;  and  no  member  of  that  body  had 
greater  influence  to  bring  about  right  conclusions  than  Sen- 
ator Hanna  had,  (Applause.  He  did  not  have  it  at  once ; 
but  little  by  little  at  first ;  much  by  much  later,  rapidly  he 
went  to  the  front,  until  no  man  there  outranked  him  as  a 
Republican  leader,  or  as  a  Senator.  (Applause.)  In  every 
great  measure  that  has  been  before  that  body,  his  presence, 
his  influence,  his  services,  all  that  anybody  could  do,  have 
been  recognized  and  have  been  felt.  For  us  not  to  send  him 
back  to  the  Senate,  no  matter  who  might  be  opposed  to  him, 
would  be  distinctively  a  great  national  loss  and  a  shameful 
State  humiliation.  We  are  not  going  to  do  that,  are  we? 
(Applause  and  cries  of  ''  no,  no.")  Well,  you  have  a  special 
duty  to  perform  in  regard  to  it  right  here  in  Ross  County. 
I  can  remember  when  Ross  County  used  to  go  Demo- 
cratic. I  lost  here  several  times  when  I  thought  I  had 
a  pretty  good  hold  on  her  too.  (Laughter.)  I  lived 
all  the  days  of  my  youth  in  Highland  County,  adjoin- 
ing you.  I  had  a  great  many  friends  in  Ross  County. 
I  w^eut  to  school  a  year  up  here  at  South  Salem.  Two 
companies  of  the  89th  Ohio  came  from  this  county.  I 
knew  all  of  them  pretty  well.  I  thought  with  all  that  on 
my  side  I  ought  to  always  carry  Ross  County,  but  she 
nearly  always  got  away  from  me.  But  of  late  years, 
my  fellow-citizens,  she  has  not  gotten  away  from  the 
Republican  Party.  Of  late  years,  by  experimenting  with  a 
Democratic  Administration,  and  tinkering  with  the  tariff, 
the  people  of  Ross  County  have  come  to  know  the  differ- 
ence between  prosperity  and  adversity,  between  Repub- 
licanism and  Democracy,  and  now  they  are  nearly  all  the 
time  represented  at  Columbus  and   elsewhere    by    Repub- 
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licans.  That  is  the  way  it  ought  to  be.  That  is  the  way  I 
want  it  to  be  this  year.  I  want  every  RepubHcan  and 
every  Democratic  vote — for  I  do  not  see  why  every 
Democrat  might  not  join  with  us  once,  especially  this  year. 
(Laughter  and  applause.)     I  say  that  seriously. 

This  campaign  is  now  a  month  old.  It  was  a  month  ago 
when  the  Democrats  named  their  ticket,  Tom  Johnson  and 
John  H.  Clarke,  and  adopted  that  platform  which  Colonel 
Herrick  said  made  up  a  "  newfangled  Democracy."  I  have 
talked  with  a  great  many  Democrats  during  this  month.  I 
have  not  intruded  my  views  upon  them  but  they  have 
pressed  theirs  on  me.  They  have,  somehow  or  other  felt 
distressed.  They  apparently  wanted  to  pour  out  their 
grief  to  somebody.  (Laughter.)  And  I  tell  you  m}^ 
Democratic  friends  of  Ross  County,  not  one  single  Democrat 
of  the  many  who  have  talked  with  me  has  failed  to  say  that 
this  year  he  is  going  to  vote  the  Republican  ticket — not 
one.  (Applause.)  You  may  go  down  to  Cincinnati  and 
stand  at  the  street  corners  and  ask  them  as  they  pass,  and  I 
will  guarantee  that  out  of  the  number  asked,  more 
Democrats  will  tell  you  they  are  going  to  vote  for  Myron  T. 
Herrick  than  will  tell  you  they  are  going  to  vote  for  Tom  L, 
Johnson.  If  they  will  do  that  in  Cincinnati,  I  do  not  know 
why  they  should  not  do  it  in  Ross  County.  I  know  you  will 
do  the  same  in  Ross  County,  and  I  know  there  will  never 
be  a  time  better  to  do  it  than  this  year,  1903.     (Applause.) 

And  now  let  me  tell  you  why  that  is.  For  after  all  tlie 
most  important  question  about  which  we  are  concerned  at 
this  election,  is  not  what  particular  man  may  hold  some  par- 
ticular office,  but  it  is  whether  this  great,  central  common- 
wealth of  the  Union  is  to  go  Democratic  or  Republican. 
That  is  what  everybody  wants  to  know.  They  want  to 
know  in  the  other  States  of  the  Union  whether  we  are  still 
"  standing  pat ".  (Laughter  and  applause.)  That  is  it. 
Well,  let  us  tell  them  that  we  are.  And  I  will  tell  you 
why  we  should. 


12 

In  the  first  place — and  I  say  it  most  respectfully,  the 
Democratic  party,  as  it  is  to-day  organized  and  inspired, 
is  not  fit  to  be  intrusted  with  power.  It  is  not  fit  to 
be  entrusted  with  power  because  it  is  utterly  un- 
able to  agree  with  itself.  There  is  no  bitterness  or 
hatred  in  American  politics  like  that  which  fills  the 
hearts  of  the  gold  Democrats  and  silver  Democrats  to- 
ward each  other.  They  cannot  even  agree  on  what  Democ- 
racy means.  (Laughter.)  Do  you  think  Mr,  Cleveland 
and  Mr.  Bryan  would  in  the  same  way  define  Democracy  ? 
You  know  on  every  important  proposition  they  are  at  bitter 
war  with  each  other.  If  such  a  party  were  to  get  into 
power,  what  would  they  do  ?  You  know  what  they  did  in 
1893,  when  they  came  into  power.  They  could  not  agree 
about  anything.  They  undertook  to  legislate  about  the 
tariff  but  every  man  had  an  idea  of  his  own,  and  it  did 
not  agree  with  anybody's  else  idea  as  to  how  the  tariff" 
should  be  revised.  They,  however,  finally  passed  a  bill  in 
the  House.  Thev  sent  it  over  to  the  Senate  and  there  thev 
amended  it,  so  as  to  make  it  a  Democratic  measure,  just 
1,469  times.  That  is  all.  (More  laughter.)  And  then 
w^hen  thev  sent  that  bill  to  President  Cleveland,  the  bill  as 
to  which  the  House  could  not  agree  with  the  Senate  nor  the 
Senate  with  the  House,  Mr.  Cleveland  would  not  agree  with 
either  of  them  and  so  he  refused  to  sign  it.  He  denounced 
it  as  party  perfidy,  and  let  it  become  a  law  without  his 
approval.  Now  they  were  months  and  months  debating 
over  that  measure.  The  mere  fact  that  they  had  no  com- 
mon belief,  no  common  purpose,  that  they  could  not  agree 
to  anything,  except  only  that  they  were  Democrats,  so 
alarmed  the  country  that  we  had  sore  panic  and  distress  long 
before  the  measure  went  on  the  statute  books.  Do 
you  think  it  would  be  any  better  to-day?  Do  you 
think  the  Democrats  in  the  East  and  the  Democrats  in  the 
West,  the  Cleveland  Democrats  and  the  Bryan  Democrats 
could  agree    upon    any    important   measure?     Everybody 
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knows  that  they  could  not.  This  mere  inability  to  agree 
makes  them  an  unfit  agency. 

But  what  a  time  we  would  have  if  they  should  get  in  and 
should  happen  to  agree.  (Laughter).  Disagreement  would 
be  bad  enough,  but  agreement  would  be  bloody  ruin. 
(Laughter  and  applause). 

See  what  it  would  mean.  Take  their  platform  and  read 
it.  They  pompousl}'^  and  ostentatiously  denounce  the  tariff, 
and  denounce  colonialism,  and  denounce  what  they  call 
government  by  injunction. 

I  am  not  going  to  waste  time  here  discussing  these  matters. 
I  am  simply  calling  attention  to  them.  But  if  they  had 
their  way  about  the  tariff,  where  do  you  think  they  would 
land  this  country  ?  That  Wilson-Gorman  Bill,  which  Mr. 
Cleveland  would  not  sign,  carried  a  great  deal  of  protection, 
but  it  left  many  industries  without  enough  protection  to 
protect,  and  the  result  was  that  they  had  to  suspend,  labor 
had  to  be  turned  out  of  employment  into  idleness  and  we 
had  panic ;  we  had  business  paralysis,  failure  and  suffering 
everywhere.  No  wonder  we  were  all  rejoicing  when  finally 
there  came  an  opportunity  to  put  William  McKinley  at  the 
head  of  the  Nation,  and  to  restore  a  protective  tariff. 
(Applause).     That  brought  back  prosperity. 

Then  the  war  came  on.  We  did  not  want  it,  but  we  met 
it  when  there  was  no  other  alternative,  fought  it  out,  and 
then  made  a  treaty  of  peace  ;  and  it  was  ratified,  but  my 
fellow  citizens,  not  without  the  help  of  the  Democratic  party. 
We  could  not  have  commanded  a  two-thirds  vote  in  the 
Senate  except  only  for  the  seventeen  Democrats  who,  upon 
the  advice  of  William  J.  Bryan,  voted  with  us.  That  treaty 
imposed  upon  us  the  duty  of  taking  title  to  Porto  Rico  and 
the  Philippines,  and  assuming  certain  obligations  there 
which  it  will  require  years  of  time  to  faithfully  discharge. 
We  are  now  only  in  the  midst  of  that  great  work. 

And  now  come  these  people  and  they  tell  us  that  they 
denounce  these  acquisitions,  and  our  colonial  policy,  as  they 
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term  it,  with  respect  to  the  Philippines.  Well,  fortunately, 
their  denunciation  will  not,  I  am  sure,  receive  the  approval 
of  the  majority  of  the  American  people.  For  the  American 
people  want  this  Government  to  discharge,  honorably,  every 
obligation  it  has  assumed  w^hether  at  home  or  abroad, 
(Applause.)  The  American  people  want  us,  now  that  we 
have  established  government  there,  to  mantain  it  until  we 
have  discharged  all  our  duties  there.  When  that  time 
comes,  years  in  the  future,  we  or  our  children  can  discuss,  if 
they  wish  to,  what  shall  be  ultimately  done  with  those  pos- 
sessions. 

GOVERNMENT  BY  INJUNCTION. 

And  now  as  to  government  by  injunction.  What  is  that  ? 
Let  me,  my  fellow  citizens,  tell  you  what  it  is. 

That  phrase  expresses  a  most  dangerous  thought.  It 
means  an  attack  upon  our  courts.  If  this  assault  succeeds 
and  a  part  of  their  jurisdiction  is  taken  away  from  them  it 
won't  be  long,  I  predict,  until  somebody  else  will  demand 
that  some  other  power  be  taken  from  them  and  it  won't  be 
long  until  they  are  practically  destroyed.  Oar  courts  are 
our  sheet  anchor.  They  must  be  jealously  guarded.  The 
proposition  is  more  than  dangerous  :  it  is  revolutionary. 
But  it  is  also  demogogical.  It  is  intended  to  capture  the 
labor  vote.  It  won't  do  it,  at  least  I  don't  think  it  will.  The 
laboring  men  have  too  much  sense  to  be  fooled  by  such 
pretenses.  The  Democratic  party  never  did  understand  the 
labor  vote  of  this  country ;  they  misjudge  it  in  this  case, 
and  it  is  a  poor  compliment  they  pay  to  the  intelligence  and 
patriotism  of  laboring  men  when  they  appeal  to  them  on 
such  ground. 

The  proposition  is  that  the  courts  of  the  United  States 
shall  be  stripped  of  their  equitable  power  to  grant  writs 
of  injunction  in  certain  cases  to  prevent  the  execution 
of  threats  of  i)ersonal  violence  and  injury  to  property 
rights.  No  class  of  men  stand  more  constantly  in  need  of 
the  protection  of  the  courts  than  the  men  who  toil.     They 
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are  the  special  wards  of  courts  of  equity.  But  we  are  all  alike 
interested  in  the  courts  and  their  independence,  for  in  them 
we  have  ever  found  a  conservative  and  preservative  force. 

The  Constitution  of  the  United  States  confers  uj)on  them 
all  the  judicial  power  that  belongs  to  this  Government. 
Congress  has  provided  for  the  exercise  of  that  power  by 
suitable  tribunals.  For  us  to  take  that  power  away  from 
them  in  whole  or  in  part,  and  not  invest  it  somewhere,  in 
some  tribunal,  would  be  revolutionary,  as  well  as  unpatri- 
otic and  unwise.  We  are  not  going  to  do  that.  On  the 
contrary  let  us  say  to  everybody  hereafter  as  heretofore,  "If 
there  shall  be  an  erroneous  judgment  rendered  take  your 
appeal  and  abide  the  results  of  the  higher  courts,  as  all  are 
bound  to  do,  and  do  not  undertake  to  make  of  the  judiciary 
of  tliis  country  a  political  football ;  for  the  American  peo- 
ple, in  their  intelligence  and  their  patriotism,  will  not  have 
any  patience  with  such  a  proposition."  (Applause.)  If  you 
have  an}'  purpose  that  conflicts  with  an  American  court  of 
equity,  you  may  rest  assured  you  had  better  abandon  it. 
(Applause.)  That  will  be  the  safest  as  well  as  the  best 
thing  for  you  to  do,  no  matter  who  you  ma}'-  be  (applause), 
high  or  low,  rich  or  poor.  (Applause.)  No  man  and  no 
party  can  be  friendly  to  laboring  men,  or  to  any  other  class 
of  our  people  and  teach  anything  else.     (Applause.) 

Now,  my  fellow  citizens,  it  is  because  there  are  affirma- 
tive propositions  in  their  platform  of  this  character  that  I 
say  to  you,  if  the  Democrats  were  to  get  into  power,  and 
were  to  be  able  to  execute  their  declarations,  they  would 
ruin  this  country.     Every  man  knows  they  would. 

Fortunatel}^  we  have  two  chances  of  escape  from  that. 
In  the  first  place,  they  cannot  agree.  (Applause.)  In  the 
second  place,  there  is  not  enough  of  them,  and  in  the  third 
place,  if  I  may  add  a  third,  we  do  not  intend  to  give  them 
a  chance.     (Applause.) 

Why  should  we?  Was  there  ever  in  the  history  of  our 
State  a  more  satisfactory  condition  than  that  which  obtains 
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to-da}^?  Under  the  splendid  administration  of  Governor 
Nash  the  last  dollar  of  our  public  debt  has  been  paid.  Our 
benevolent  institutions  are  everywhere  conducted  with 
efficiency  and  economy.  They  are  a  credit  to  the  state  and 
a  credit  to  the  party. 

And  in  National  affairs  it  is  even  more  creditable,  if  such 
a  thing  were  possible.  All  happiness,  all  contentment,  all 
prosperity,  all  business  activity  everywhere,  from  one  end 
of  the  land  to  the  other.  Could  you  hope  to  better  it,  with 
William  J.  Bryan  or  Tom  L.  Johnson  or  John  H.  Clarke, 
or  any  other  Democrat  at  the  head  of  the  Nation  ?  Every- 
body knows  that  you  could  not. 

The  thing  for  us  to  do,  therefore,  is  to  rally   in   Ross 
County,  and  in  all   the  other  counties  of  Ohio,  and  elect 
Myron  T.  Herrick  Governor  by  the  biggest  majority  ever 
recorded,  (applause)  send  Senator  Hanna  back  to  the  Senate 
of  the  United  States  with  a  commission  to  stay  there  six 
years  more,  when  we  will  send  him  another  six  years  if  he 
wants    it,    or   as    long    as    he   wants    that  sort  of    a  job. 
(Applause.)     We  do  not  want  any  better  representative  than 
he  has  been,  and  will  be.     And  then,  when  we  have  done 
this  splendid  work,  we  will  be  ready  to  head   the  column 
next  year  for  Theodore  Roosevelt  for  President.     (Applause.) 
We  are  fortunate  in  having  such  a  man  in  the  White  House, 
and  we  will  be  fortunate  next  year  in  having  such  a  man 
for  our  candidate.     He  is  broad  minded.     He  is  aggressive. 
He  is  strenuous.     He  has  the  zeal  ;  he  has  the  energy,  and 
he  is  not  afraid  of  anything  or  anybody.     (Applause.)     He 
is  an  ideal  president ;  a  typical  representative  of  all  that  is 
highest  and  best  in  American  politics.     He  has  discharged 
his  duties  with  a  dignity,  fidelity  and  capacity  that  entitle 
him   to  the  confidence  he  enjoys,  and  next  year  we  will 
nominate  him  and  Ohio  will  lead  in  the  great  fight  to  put 
him    back   in   the    White    House   for   four    years    more. 
(Prolonged  cheers  and  long  continued  applause.) 


SPEECH 

OK 


SENATOR  FORAKER 

AT 
Washiington  Cou.rt  Hou.se,   Otiio, 

OCTOBER   15,   1903. 


Mr.  Chairman,  Ladies  and  Gentlemen  : 

It  has  been  indeed  a  pleasure  to  me,  as  the  Chairman  has 
suggested,  to  visit  Washington  Court  House  on  this  occa- 
sion. I  have  had  an  opportunity,  in  visiting  you  this 
afternoon,  to  meet  and  renew  old  acquaintances  and  friend- 
ships ;  acquaintances  of  years  ago,  whom  I  have  remem- 
bered always  with  the  greatest  of  kindness ;  friendships  I 
could  never  forget,  no  matter  how  I  might  be  situated. 
Bat  I  had  no  idea  that,  added  to  the  pleasure  of  meeting 
with  old  friends  and  acquaintances,  I  would  also  have  the 
distinguished  honor  of  being  nominated  for  the  presidency, 
(laughter).  That  was  indeed  a  surprise  I  was  not 
anticipating.  I  did  not  know  that  anybody  was  thinking 
about  it,  but  if  you  are  serious  about  it,  you  need  not 
change  your  minds  on  my  account.     (Laughter.) 

I  am  gratified  also,  my  fellow-citizens,  to  see  the  indica- 
tion, which  this  meeting  amounts  to,  that  Fayette  County 
is,  in  the  language  of  the  Chairman,  "all  right."  That  is 
the  way  she  ought  to  be.     I  am  glad   to  know  Highland 


County  is  also  all  right.  She  is  not  always  all  right ;  she  was 
not  exactly  all  right  two  years  ago  when  she  sent  a  Democrat 
up  to  Columbus  to  vote  against  me,  instead  of  some  good 
neighbor  to  give  me  his  support.  (Laugliter.)  But  I  am 
gratified  to  know,  and  believe,  that  what  she  failed  to  do  in 
my  case  two  years  ago,  she  intends  to  make  amends  for  by 
what  she  proposes  to  do  for  my  colleague,  Senator  Hanna, 
this  year. 

But  now,  my  fellow-citizens,  I  am  reminded  that  it  is 
late,  and  I  ought  to  proceed  with  the  discussion  of  the 
questions  I  came  here  to  consider  with  you.  You  have 
been  very  patient.  When  the  Chairman  asked  you  to  wait 
in  patience  till  the  Highland  County  delegation  arrived,  I 
thought  of  an  incident  related  of  Charles  Lamb, 
who  was,  as  you  know,  a  great  literary  character ; 
he  was  also  a  great  humorist.  He  once  had  the  honor  of 
holding  an  excise  office.  On  one  occasion  an  inspector, 
going  about  investigating  the  habits  of  public  officials, 
made  report  that  Mr.  Lamb  had  a  bad  habit  of  arriving  late  at 
his  office  in  the  morning.  He  was  called  to  account  for  it 
by  the  head  of  the  department.  He  said,  the  charge  was 
true,  but  he  had  this  to  say  in  extenuation,  that  while  he 
got  there  late,  he  made  up  for  it  by  leaving  early  in  the 
afternoon.  (Laughter.)  We  are  starting  late,  but  I  shall 
undertake  to  make  up  for  it  by  quitting  early  in  the 
evening. 

We  are  about  to  engage,  or,  as  your  chairman  has  indi- 
cated, we  are  engaged  in  a  campaign  of  much  importance ; 
one  in  which  we  have  three  great  questions  to  determine  : 

The  first  is,  who  shall  be  the  next  Governor  of  Ohio  ? 
,  The  second  is,  who  shall  be  the  next  Senator  from  Ohio  ? 

The  third  is,  who  shall  be  the  next  President  of  the 
United  States  ? 

They  are  all  wrapped  up  in  this  election  which  we  are 
about  to  have,  absolutely  as  to  the  first  two  questions,  and 


in  a  most  important  degree  as  to  tlie  third.  I  think  I  can 
answer  all  three  of  them  now.  But  it  is  for  us,  when  we 
speak  in  November  next,  to  say  whether  the  next  Governor 
shall  be  Myron  T.  Herrick,  or  Tom  L.  Johnson,  for  I  do 
not  believe  anybody  else  has  much  of  a  chance ;  one  or  the 
other  of  these  will  be  chosen.  I  am  here  to-night  to  point 
out,  in  a  feeble  way,  as  best  I  may  be  able  to  do,  why  Mr. 
Johnson  should  not  be  made  our  next  Governor.  We  do 
not  want  him,  in  the  first  place,  because  he  is  a  Democrat. 
We  have  had  several  Democratic  Governors.  While  Demo- 
crats are  very  excellent  people  for  many  things,  they  do  not 
seem  to  be  cut  out  for  Governors.  You  remember  we  had 
Governor  Hoadley ;  then  we  had  Governor  Campbell,  both 
excellent  gentlemen ;  both  polished  and  agreeable  fellow- 
citizens,  but  both  of  them  alike,  ran  the  State  into  debt, 
practically  bankrupted  our  treasury,  and  so  badly  adminis- 
tered our  public  affairs  that  we  regarded  one  term  as  "a 
plenty  "  for  each  of  them. 

That  he  is  a  Democrat  is,  therefore,  reason  enough,  to 
start  with,  why  Mr.  Johnson  should  not  be  chosen. 

But  I  have  another  objection  to  him,  and  that  is,  that  he 
is  not  a  good  Democrat.  If  I  am  going  to  have  a  Democrat 
at  all,  I  want  the  old  Simon  pure,  unterrified  and  unwashed 
sort,  like  Allen  G.  Thurman,  I  do  not  believe  Thomas  Jef- 
ferson, Andrew  Jackson,  Allen  G.  Thurman,  William  Allen, 
or  any  of  the  old-style  Democrats  would  recognize  or  claim 
fellowship  with  Mr.  Johnson  if  they  were  here  to-day.  He 
represents  new  ideas  and  bad  ideas. 

But  there  is  another  reason,  and  a. more  pertinent  one, 
and  that  is,  we  do  not  like  the  platform  on  which  he  stands. 
It  is  not  too  harsh  a  thing  to  say  of  it,  that  it  is  a  compila- 
tion of  humbuggery  from  beginning  to  end.  Humbuggery, 
I  mean,  in  the  sense  that  it  is  not  in  good  faith.  What  is 
the  nature  of  it  ?  Mr.  Johnson  is  making  speeches  over  the 
State,  and  what  is  he  talking  about  ?     In  the  first  place, 


responding  to  the  declarations  of  his  platform,  he  is  demand- 
ing that  we  have  "  equal  taxation  "  in  the  State  of  Ohio, 
more  equal  taxation.  But,  as  I  sa}',  he  is  insincere  about  it, 
because,  if  the  reports  be  true,  he  won't  pay  his  own  taxes. 
(Applause  and  laughter.) 

And,  in  the  next  place,  this  man  who  is  clamoring  about 
equal  taxation  is  an  advocate  of  what  is  called  "  single  tax  " 
1  do  not  know  how  familiar  you  are  with  that  propo- 
sition, but  Henry  George  was  the  author  and  advocate 
of  the  theory  that  all  taxes  should  be  levied  upon  real 
estate,  without  regard  to  the  improvements  on  the  real 
estate ;  that  no  personal  property  should  be  taxed,  not 
even  the  buildings ;  that  the  entire  revenue  derived  from 
the  taxation  of  property  should  be  levied  on  the  land 
alone.  Well,  you  know  what  your  rate  of  taxation  is  now, 
although  your  taxes  are  levied  upon  personal  property  as 
well  as  upon  your  land ;  levied  upon  horses,  levied  upon 
notes,  mortgages,  bonds,  stocks,  everything  that  is  taxable 
under  the  laws  of  Ohio.  Consider  what  the  rate  of  taxation 
would  be  if  this  advocate  of  equitable  taxation  could  have 
his  wa}'^  about  it  and  put  into  effect  the  ideas  he  advocates, 
with  all  personal  property  eliminated.  Your  tax  rate  would 
be  pretty  nearly  doubled.  It  would  be  levied  alone  on  the 
land.  The  merchant  would  not  pay  anything  on  his  stock 
of  goods,  the  bank  would  not  pay  anything  on  any  of  its 
assets,  except  the  lot  of  ground  where  the  bank  stands.  The 
money  lender  would  not  pay  anything  on  his  loans  or  the 
mortgages  he  holds,  but  the  farmer  and  lot  owner  would 
have  to  pay  it  all.  My  friends,  is  that  equitable  ?  Mr. 
Johnson  makes  no  denial  of  the  fact  that  he  is  a  believer  in 
this  theory.  He  stated  only  recently,  publicl}^  that  his 
chief  purpose  in  being  in  public  life  was,  if  possible,  to  give 
effect  ultimately  to  that  idea.  And  when  it  was  pointed  out 
to  him  that  the  result  of  that  would  be  to  largely  increase 
the  rate  of  taxation  of  the  real  estate,  that  the  farmers  could 


not  afford  to  hold  their  lands,  and  that  nobody  else  could 
hold  real  estate,  he  said  that  that  was  exactly  what  he 
wanted  to  accomplish  ;  that  he  wanted  the  rate  of  taxation 
to  be  so  high  the  Government  would  take  title,  and  there 
would  be  only  public  ownership.  That  is  the  kind  of  man 
who  is  talking  about  "  more  equitable  taxation,"  and  I  say, 
because  he  comes  before  the  people  of  Ohio  having  these 
beliefs,  avowing  these  purposes,  I  have  no  faith  in  him.  It 
is  indeed  humbuggery  when  such  a  man  talks  about  wanting 
to  be  Governor  in  order  to  have  "  more  equitable  taxation." 
But,  my  fellow-citizens,  he  could  not  do  anything  if  he  were 
Governor.  The  constitution  and  the  laws  of  Ohio  are 
framed  so  as  to  require  absolute  equality  of  taxation  ; 
the  constitution  requires,  and  the  laws  are  framed  in 
pursuance  thereof,  that  every  bit  of  property  in  the  State 
of  Ohio,  personalty  and  realty,  shall  be  appraised  at  its 
true  value  in  money,  and  the  same  rate  of  taxation 
shall  be  upon  both  alike,  in  every  county  where  the  prop- 
erty is  situated,  and  in  every  municipality  where  it  is  sit- 
uated. If  there  be  any  inequality  of  taxation,  therefore, 
it  is  an  inequality  for  which  the  law  is  not  responsible  ;  an 
inequality  for  which  those  charged  with  the  administration 
of  the  law  may  be  responsible.  That  is  what  I  mean  when  I 
say  Mr.  Johnson  could  not  do  anything,  if  he  were  Governor, 
to  bring  about  more  equitable  taxation,  if  he  really  means 
to  have  more  equitable  taxation,  for  all  he  could  do,  if  he 
controlled  the  Legislature  as  well  as  the  powers  of  the  execu- 
tive office,  would  be  to  provide  by  law  that  there  should  be 
this  absolute  equality,  and  we  already  have  that  absolute 
equality  required.  So,  I  say,  there  is  nothing  about  taxa- 
tion in  this  Democratic  platform  to  commend  its  Democratic 
candidate  to  our  favor. 

He  has  a  lot  more  propositions  to  offer  you  in  this 
campaign  ;  in  fact  they  are  so  many  I  can  hardly  remember 
what  they  all  are.     But  he  is  going  to  require  by  law  that 


the  railroads  of  the  State  shall  not  charge  more  than  two 
cents  a  mile  fare  for  passengers,  without  regard  to  the  con- 
dition of  the  railroad  or  its  earning  capacity,  and  without 
regard  to  whether  it  is  a  completed  road  over  which  they 
are  operating,  or  one  as  to  which  they  are  still  engaged  in 
its  construction.  Without  regard,  in  other  words,  to  the 
equity,  justice  and  rights  of  other  interests  which  may  be 
involved.  If  he  is  going  to  thus  arbitrarily  cut  the  fare  down 
to  two  cents,  I  do  not  see  why  he  could  not  just  as  well  cut  it 
down  to  one  cent.  Nobody  who  wants  to  travel  is  going 
to  object  to  a  lower  rate  of  fare,  and  you  will  not  draw  a 
political  line  on  such  a  question  as  that.  A.11  Republicans, 
and  all  Democrats,  when  they  have  occasion  to  travel,  desire 
to  travel  as  cheaply  as  they  may. 

But,  my  fellow-citizens,  you  have  three  or  four  railroads 
here.  Your  town  is  growing  so  rapidly  I  can  hardly  keep 
track  of  it.  I  remember  when  you  had  only  the  Muskingum 
Valley;  now  you  have  the  Midland,  or  B.  &  0.,  the 
Detroit  Southern,  the  one  the  Highland  County  boys  came 
in  on  I  suppose,  and  the  C.  H.  &  D.  Four  railroads.  They 
are  all  in  different  states  of  completeness.  The  oldest  of 
these  roads,  in  all  probability,  is  the  most  complete.  A  rail- 
iDad  is  a  railroad,  I  suppose,  in  one  sense  of  the  word  as 
soon  as  you  have  the  roadbed  made,  the  track  laid  down, 
and  have  commenced  running  cars  over  it,  but  yet  it  is  not 
such  a  railroad  as  the  great  railroads  of  this  country  have 
come  to  be  after  the  companies  have  been  engaged  in  their 
further  construction  and  improvement  year  by  year,  through 
all  the  years  since  they  were  first  put  into  use.  Your  oldest 
railroads  are,  no  doubt,  in  the  best  state  of  completion. 
Why  is  that  ?  It  is  the  experience  of  almost  every  railroad, 
that  by  the  time  they  are  ready  to  commence  operating  it, 
they  are  not  yet  ready  to  commence  paying  dividends. 
They  are  not  done  with  the  construction  of  it.  They  have 
the  business  to  build  up,  they  have  the  road  to  ballast.     As 


time  goes  by,  as  newer  and  heavier  cars  come  into  use,  they 
have  occasion  to  change  their  bridges  and  strengthen  them 
and  make  their  tracks  better  adapted  to  more  modern 
methods  of  travel  and  traffic,  and  there  is  constantly  a 
requirement  for  the  expenditure  of  money  on  account  of 
that.  Some  of  the  railroads  in  Ohio  are  able  to  make  their 
operating  expenses,  to  pay  the  interest  on  their  bonds,  to 
pay  all  their  fixed  charges,  and  to  pay  a  dividend  on  their 
stock  ;  and  some  of  them  are  not  able  to  pay  the  interest 
on  their  bonds,  and  some  of  them  that  can  pay  the  interest 
on  their  bonds  are  yet  not  able  to  pay  dividends  on  their 
stock.  I  do  not  know  how  it  is,  but  I  doubt  if  any  dividend 
has  ever  yet  been  paid  upon  your  newest  road,  The  Detroit 
Southern.  I  do  not  know  what  the  fact  is,  but  if  it  has  not 
been  it  is  simply  illustrating  the  stages  through  which 
railroads  have  to  pass.  Some  of  the  railroads  are  meet- 
ing all  the  demands  upon  them  and  making  a  surplus 
besides.  But  those  that  are  making  a  surplus  do  not  put 
that  surplus  in  their  pockets,  or  distribute  it  among 
their  stockholders,  or  give  their  surplus  to  their  officials  ;  but 
every  railroad  in  this  country,  during  these  times  of  pros- 
perity when  there  is  great  travel  and  great  traffic  ;  every  rail- 
road that  is  making  a  surplus  is,  I  think,  without  exception, 
expending  that  surplus  to  accomplish  another  purpose,  in 
which  we  are  all  interested.  When  you  want  to  go  East  to  New 
York,  or  when  you  desire  to  go  to  Chicago  or  San  Francisco, 
you  want  to  know,  when  you  take  passage  on  a  railroad, 
that  you  will  be  carried  surely  and  safely,  and  the 
railroads  of  this  country  have  been  rightfully  expending 
many  millions  of  dollars  of  their  surplus  in  the  betterment 
and  improvement  of  their  property. 

I  was  talking  with  a  railroad  official  a  few  days  ago  in 
regard  to  his  company,  and  he  says  that  for  twelve  years 
past  they  have  put  every  dollar  of  surplus  they  have  earned, 
over  and  above  operating  expenses,  into  the  improvement 
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of  their  property,  and  have  not  paid  a  dollar  in  all  that 
time  to  holders  of  their  common  stock.  This  year  they 
made  a  pretty  large  surplus,  and  every  dollar  of  it  went 
into  the  road. 

If  you  will  take  a  train  and  travel  to  Washington  or 
New  York  over  either  the  Pennsylvania  or  B.  &  0.  or  C.  & 
0.  Railroad,  or  over  any  of  these  great  railroads,  trunk 
lines,  that  cross  the  continent,  you  will  find  that  all  of  them 
are  thus  engaged  in  the  expenditure  not  only  of  their  sur- 
plus, but  also  the  proceeds  of  securities  which  they  are 
issuing  upon  the  credit,  which  in  these  times  tliey  are  able  to 
command.  They  are  enlarging  and  better  and  more  safely 
constructing  their  tunnels.  I  came  out  from  Washington 
a  few  days  ago  over  the  Baltimore  &  Ohio  Railroad,  and 
almost  every  tunnel  was  receiving  attention,  being  enlarged 
and  newly  lined ;  they  were  also  double  tracking,  and  less- 
ening the  grades  on  the  road  ;  in  other  words,  improving 
the  road  in  order  to  make  it,  as  nearly  as  possible,  a  safe 
road ;  one  which  the  people  of  this  country  can  travel  over 
in  safety,  and  not  only  which  the  people  can  travel  upon, 
but  over  which  the  employes  of  the  road  can  be  carried 
safely  while  engaged  in  their  occupation. 

Now,  this  is  a  question  that  concerns  not  only  every  man 
who  travels,  but  every  man  who  is  an  employe  of  a  rail- 
road in  this  country,  and  there  are  tens  of  thousands  of  such 
men.  We  are  all  interested  in  travelling  as  cheaply  as 
possible,  but  we  are  also  interested  in  the  safety  of  human 
life.  We  are  all  interested  in  having  these  great  highways 
which  are  becoming,  year  by  year,  more  of  a  necessity, 
made  as  nearly  perfect,  made  as  nearly  safe,  as  human  skill 
and  enterprise  can  make  them.  This  is  a  time  when  some  of 
the  railroads  have  a  surplus,  those  that  are  prosperous,  and 
they  are  employing  it  in  that  way.  I  remember  there  was  a 
time  when  they  did  not  have  ability  to  do  this  work  ;  and  that 
was  not  very  long  ago  either.     During  the  second  adminis- 
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tration  of  Mr.  Cleveland,  as  I  went  over  the  country,  cam- 
paiging,  and  on  other  accounts,  I  did  not  have  any  trouble 
in  getting  a  berth  or  a  seat  in  a  sleeper.  I  could  get  an 
upper  or  lower  berth,  or  a  whole  section,  or  a  stateroom  ; 
it  was  just  like  travelling  around  in  a  private  car ;  there 
was  no  trouble  in  that  regard  during  those  times. 

And  there  was  no  work  being  done  on  the  railroads  then  ; 
straightening  tracks  or  enlarging  tunnels  or  improving  the 
equipment  and  providing  further  for  the  comfort  of  those 
that  travel.  Nobody  had  any  confidence  that  made  them 
put  their  hands  in  their  pockets  and  take  out  the  money 
necessary  to  accomplish  this  great  and  necessary  work. 
Now,  if  1  want  to  go  somewhere,  I  must  apply  three 
or  four  days  beforehand,  if  I  want  to  get  even  an  upper 
berth.  You  may  succeed  at  the  last  hour  in  getting  accom- 
modation, but  if  you  want  to  be  sure  of  it,  you  must  go 
earl}'.  It  is  the  early  bird  that  gets  the  berth.  (Laughter.) 
That  is  because  everybody  seems  to  have  this  three  cents. 
That  reminds  us  of  the  story  that  was  frequently  told 
in  campaign  discussions,  when  the  tariff  was  being 
discussed.  An  Irishman  came  to  this  country,  and 
was  asked  three  dollars  for  a  hat  that  he  wanted 
to  buy.  He  said,  "  Be  Jabbers,  I  could  get  that  hat  in  Ireland 
for  fifty  cents."  The  salesman  said,  "  Why  did  you  not  get  it 
in  Ireland,  then?"  "Be  Jabbers,  I  did  not  have  the  fifty 
cents."  (Laughter.)  He  did  not  have  it.  So  it  was  when 
the  railroads  did  not  have  any  surplus;  everybody  was  too 
poor  to  travel  at  any  price.  But  to-day  we  have  prosperity. 
The  farmer  is  busy  ;  he  has  a  market  for  all  his  products. 
The  wage-earner  is  busy  in  the  mill,  the  factory  or 
the  machine  shop.  Everybody  that  has  labor  or 
products  to  sell  has  a  market,  and  the  railroads  are 
doing  the  greatest  business  in  all  the  history  of  the 
country  ;  and  in  the  improvements  they  are  putting  upon 
their  lines  of  railroad,  they  are   doing  a  great  good  for  the 
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American  people.  I  do  not  believe  in  electing  a  man  Gov- 
ernor of  Ohio  on  an  appeal  of  the  kind  Mr.  Johnson  is 
making,  for  that  would  have  a  tendency  to  discourage  this 
great  work.  It  is  better  to  say  to  him,  "  Just  wait  until  we 
need  a  Democrat."  If  he  waits  until  then,  he  will  wait  a 
good  while,  for  I  do  not  think  we  will  ever  have  real  need 
for  another  one.     (Applause.) 

But  I  have  talked  longer  about  that  than  I  intended  to. 

And  yet  I  would  mention  another  consideration  in  con- 
nection with  it :  Competition  regulates  these  things  as  well 
as  everything  else.  We  should  apply  that  remedy  to  this 
question.  It  will  be  better  than  any  legislation  can  be.  I 
can  remember,  and  there  are  others  here  who  no  doubt 
remember,  when  you  could  not  hear  a  Democrat  of  the  old 
school  make  a  speech  that  he  did  not  remind  you  that  it 
was  a  fundamental  idea  with  the  Democratic  party  that 
"  that  people  was  best  governed  that  was  least  governed." 
That  was  a  cardinal  idea  of  the  old  Democracy,  of  the 
Thomas  Jefferson  and  Andrew  Jackson  school.  But  not  of 
the  school  of  this  new  party. 

Now,  let  me  see  what  else  Mr.  Johnson  has  talked  about. 
"  Home  Rule."  Yes.  If  there  is  a  man  in  Ohio  who 
hasn't  any  right  to  advert  to  "  Home  Rule,"  that  man  is 
Tom  L.  Johnson,  for  he  seems  to  be  absolutely  unhappy 
unless  he  can  be  poking  his  nose  into  the  business  of  every 
other  community  than  his  own  in  the  State.  Up  in  Cleve- 
land, where  he  has  been  Mayor  two  or  three  times,  they  have 
had  a  superabundance  of  home  rule,  according  to  Mr.  Johnson. 
As  a  result  of  his  "  home  rule,"  their  public  debt  has  been 
increased  $20,000,000,  I  believe,  or  more  ;  and  their  rate  of 
taxation  has  been  increased  until  I  believe  I  am  correct  in 
saying  that  it  is  the  highest  to-day  that  it  has  ever  been  in 
the  history  of  the  city  of  Cleveland.  And  I  notice  in  the 
papers  that  the  city  of  Cleveland  has  been  offering  some 
bonds  for  sale,  in  order  that  she  may  make  some  of  these 
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improvements,  that  iu  his  home  rule  administration  have 
been  authorized.  Well,  now,  that  is  a  great  city.  Accord- 
ing to  the  census,  they  have  a  greater  population  than  Cin- 
cinnati, but  down  at  Cincinnati  we  think  there  is  something 
the  matter  with  the  census.  But,  however  that  may  be, 
Cleveland  is  a  rich,  powerful  and  prosperous  city,  one  of  the 
richest  in  the  country,  yet  in  his  administration,  for  the  first 
titne  in  the  histor}^  of  Cleveland,  the  bonds  of  the  city  have 
been  offered  and  there  have  been  no  bidders.  They  do  not 
like  that  kind  of  home  rule  in  Cleveland.  We  do  not  want 
any  of  that  kind  of  home  rule  down  in  Cincinnati,  and  you 
would  not  want  any  of  that  kind  of  home  rule  in  Washing- 
ton Court  House. 

But,  my  fellow-citizens,  what  is  all  this  talk  about  ?  By 
the  new  code  it  is  provided  that  w^hen  the  mayor  and 
council,  in  certain  classes  of  municipalities  in  Ohio,  can- 
not agree  upon  the  appointment  of  certain  officials  that 
are  provided  for,  the  Governor  shall  appoint  them,  the 
disagreement  being  properly  certified  to  him.  That  is  all 
there  is  of  it.  You  would  think,  to  hear  Mr.  Johnson  talk, 
that  there  was  some  great  sacrifice  of  human  liberty  in  this  ; 
that  some  one  was  being  denied  some  great  organic  right. 
It  is  because  there  is  nothing  in  the  cry  of  home  rule,  noth- 
ing in  his  clamor  about  equitable  taxation,  nothing  that  is 
justifiable  in  his  advocacy  of  two-cent  fare,  that  I  said  to 
you  awhile  ago  that  we  do  not  want  Tom  L.  Johnson  for 
Governor,  because  he  stands  on  a  platform  that  is  simply  a 
compilation  of  humbuggery.  And  I  think  you  will  agree 
with  me,  I  think  Ohio  will  agree  with  me,  and  I  think  the 
people  of  Ohio  will  say  so  by  the  largest  majority  ever  reg- 
istered in  the  history  of  our  State  against  any  candidate  for 
Governor. 

I  heard  that  a  distinguished  fellow-citizen  of  yours  here 
in  Washington  Court  House  gave,  a  few  days  ago,  as  his 
judicial  opinion,  that  Tom  L.  Johnson  would  be  beaten  by 
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at  least  150,000.  He  did  Dot  give  that  out  for  publication, 
and  did  not  know  that  it  would  be  repeated  to  me  so  I 
would  tell  you  about  it;  therefore,  I  am  not  going  to  take 
any  advantage  of  him  or  embarrass  him  bj^  telling  you  who 
it  was ;  I  will  simply  tell  you  that  was  his  judicial  opinion. 
(Laughter).  You  can  figure  out  who  the  judges  are  and 
who  the  would-be  judges  are,  and  w^ho  would  be  likely  to 
make  a  comment  of  that  kind.  (Laughter).  But  if  it  is  to 
be  150,000,  I  do  not  know  why  it  should  not  be  250,000, 
for  I  do  not  know  any  reason — and  I  am  speaking  seriously 
— I  do  not  know  a  single  solid,  substantial  reason  why  any- 
body should  vote  for  Tom  L.  Johnson.  Well,  I  will  qualify 
that ;  I  do  know  some  reasons  why  some  people  should  vote 
for  him.  While  he  does  not  represent  the  old-fashioned 
Democracy,  the  Democracy  that  we  had  to  contend  against 
in  years  past,  he  does  represent  the  new-fangled  ideas  of 
populism,  communism  and  anarchism.  I  do  not  know  why 
any  old-fashioned  Democrat  should  vote  for  him,  but  there 
is  no  reason  why  any  anarchist,  populist  or  communist 
should  not  cry  himself  hoarse  for  him.  And,  again,  be- 
cause his  appeals  reach  that  class  of  people,  we  ought  to 
overwhelmingly  defeat  him,  and  I  believe  we  will,  for  if 
ever  the  Democratic  party  was  "gone  to  pieces,"  I  think  it 
is  just  now. 

That  is  enough  about  this  first  question  as  to  the 
Governor. 

The  second  question  is  :  Who  shall  be  senator? 

Well,  I  guess  we  are  ready  to  vote  on  that  now.  (Ap- 
plause). 

The  Democrats  have  nominated  as  their  candidate  in  this 
campaign  Mr.  John  H.  Clarke.  Mr.  Clarke  is  a  very  worthy 
kind  of  a  man  in  private  life,  he  is  a  man  who  is  entirely 
agreeable,  socially  an  accomplished  gentleman,  an  honor- 
able man  in  all  his  private  relations  ;  a  man  of  very  decided 
ability,  a  man  who  is   very  thoroughly  appreciated  by  his 
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fellow-citizens  in  the  community  where  he  resides ;  so  much 
so,  that  it  is  my  opinion  that  he  ought  to  be  allowed  to 
remain  there  where  he  can  continue  to  be  appreciated. 
(Laughter).  Because,  while  he  is  thoroughly  appreciated  on 
account  of  those  qualities  where  he  lives,  because  of 
his  political  opinions  and  ideas  he  would  not  be  appreci- 
ated at  Washington  ;  he  would  be  out  of  his  element 
there.  (Laughter).  At  Washington  we  have  a  Republi- 
can administration,  and  Theodore  Roosevelt  is  at  the 
head  of  it,  and  next  year  we  will  call  upon  him  to 
be  our  leader  again  and  give  him  another  commission 
for  four  years  more.  (Cheers  and  applause.)  That  is 
just  as  certain  to  happen  as  that  he  lives  and  the 
time  comes.  Now,  what  use  has  he  for  a  man  like  Mr. 
Clarke?  He  could  not  call  on  him  to  help  in  legisla- 
tion about  the  great  economic  questions  that  affect  the 
country.  He  could  not  call  on  Mr.  Clarke  for  any  help  in 
regard  to  the  tariff,  or  in  regard  to  any  of  the  great 
policies  which  he  wants  to  carry  out.  He  could  not  call  on 
Mr.  Clarke  to  help  liim  solve  any  of  the  difficult  problems, 
such  as  arise  with  respect  to  our  insular  possessions.  Mr. 
Clarke,  judging  from  his  declarations  on  all  these  great 
questions,  would  simply  be  in  the  minority,  a  sort  of  thorn 
in  the  flesh,  not  assisting  the  National  Administration  and 
not  representing  the  sentiments  of  the  people  of  Ohio.  We 
do  not  want  to  be  misrepresented.  He  has  talked  a  good 
deal ,  he  talked  a  good  deal  in  1896  ;  then  he  was  right. 
He  is  one  of  these  men  who  are  sometimes  right  and  some- 
times wrong.  In  1896  he  was  vigorously  declaiming, 
everywhere,  against  William  J.  Bryan  and  Free  Silver,  and 
he  said  awfully  bad  things  about  Bryan  ;  awfully  bad.  I 
would  not  think  of  saying  such  bad  things  about  Bryan 
or  anybody  else ;  and  now  this  year  we  find  him  on 
a  platform  running  for  Senator  alongside  of  Tom  L, 
Johnson,     with      all     these     populistic      ideas     in    that 
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platform  that  I  have  been  commenting  upon,  and 
included  among  them  is  an  indorsement  of  that  same  free 
silver  heresy  that  he  condemned  in  1896.  It  appears  that 
he  has  had  a  talk  with  Mr.  Bryan,  In  his  speeches  he  is 
just  as  much  opposed  to  free  silver  as  ever  he  was,  and  Mr. 
Bryan  has  said  he  never  will  support  anybody  who  intelli- 
gently opposed  free  silver  in  1896,  but  he  says  as  to  Mr. 
Clarke,  "I  pardon  his  offense;  I  have  had  a  talk  with  him, 
and  pardon  him  because  of  what  he  said  to  me  in  that 
conversation  ;  I  am  of  opinion  that  he  did  not  understand 
or  appreciate  in  1896  what  an  awful  mistake  he  was 
making  when  he  opposed  me,  and  I  agree  with  the  views 
he  now  entertains."  Then  Mr.  Bryan  said,  "I  am  just  as 
much  in  favor  of  free  silver  as  I  ever  was,  and  just  as  much 
opposed  to  anybody  that  is  not  for  free  silver  as  I  ever  was  1 
But  Mr.  Clarke  is  all  right."  What  do  you  think  Mr.  Clarke 
said  to  him  in  that  private  conversation  ?  I  guess  he  at 
least  "  winked  the  other  eye "  (laughter) ;  he  must  have 
said  to  Mr.  Bryan  that  "  he  was  all  right."  However  that 
ma}'  be,  that  is  only  speculation,  we  know  the  fact  to  be, 
that  Mr.  Clarke  was  op[)Osed  to  the  Chicago  Platform  in 
1896,  and  that  he  is  now  in  line  with  what  is  left  of  this 
Democratic  party  under  the  leadership  of  Tom  L.  Johnson, 
standing  on  a  platform  that  approves  that  platform  of  1896. 
Well,  I  like  a  man  who  is  right  when  he  is  right,  but  if  he 
is  one  of  these  men  who  sometimes  gets  wrong,  I  do  not 
want  to  trust  him  with  any  important  business,  for  fear  he 
may  get  wrong  at  the  wrong  time.  (Laughter  and 
applause.) 

It  is  not  necessary  to  do  it. 

We  have,  my  fellow-citizens,  a  man  who  is  absolutely 
right  all  the  time,  in  the  person  of  our  candidate,  Senator 
Hanna.  (Cheers  and  applause.)  He  was  not  for  free  silver 
then,  is  not  for  free  silver  now,  and  never  represented  or 
advocated  any  heresy  or  ism   or  fad  ;  and   does   not  now ; 
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and,  what  is  more,  he  never  will.  (Applause.)  For  if  I 
ever  knew  a  man  who  was  pre-eminently  distinguished  for 
sound,  hard,  common  sense,  it  is  Marcus  A.  Hanna. 
(Applause.)  Up  here  in  Columbus  last  night,  we 
were  entertained  by  the  Glee  Club,  one  of  the 
greatest  singing  organizations  I  have  ever  known. 
One  of  the  pieces  they  were  singing  was  one  in  which,  refer- 
ring to  the  Senator,  was  this  line,  "  For  he  is  a  great  big 
man."  That  is  right,  that  is  what  he  is,  and  no  Democrat 
has  tackled  him  in  the  Senate  of  the  United  States  who  has 
not  found  it  out  to  his  entire  satisfaction.  He  is  not  so  diplo- 
matic in  debate  as  some  men,  but  I  never  saw  a  man  who 
could  more  certainly  hit  the  bull's  eye  than  Marcus  A. 
Hanna.  Nobody  pulls  any  wool  over  his  eyes,  and  when 
he  debates  he  is  as  unerring  as  a  rifle.  He  goes  straight  to 
the  mark  and  hits  and  rings  the  bell  every  time.  When  he 
went  into  the  Senate,  he  was  made  the  subject  of  a  good 
deal  of  criticism  He  had  not  been  much  in  public  life  ; 
he  had  been  a  business  man ;  he  had  been  successsul  in 
business,  and  he  appeared  suddenly  in  the  political  field  as 
the  friend  and  champion  of  William  McKinley  ;  that  com- 
mended him  to  everybody,  because  of  the  lovable  qualities 
and  characteristics  of  Mr.  McKinley,  but  there  were  many 
who  detracted  from  Mr.  Hanna  and  said  his  position,  and 
all  he  enjoyed,  he  was  indebted  to  McKinley  for ;  that  he 
had  not  accomplished  anything  on  his  own  merits,  and  thus 
it  was  extreme  abuse  to  which  he  was  subjected.  You  could 
not  pick  up  one  of  these  pictorial  cartoon  papers  in  which 
they  publish  funny  pictures  without  seeing  a  ludicrous 
picture  of  him ;  usually  he  had  on  a  dollar  suit,  as  though 
that  typified  all  there  was  of  him.  That  was  a  pretty  good 
illustration  of  the  esteem  in  which  he  was  held  by  millions 
of  the  American  people  when  he  took  his  seat  in  the  Senate 
of  the  United  States. 
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I  never  saw  a  man  grow  more  rapidl}'  than  he  grew.  All 
that  abuse  did  not  seem  to  bother  him  a  bit  ;  he  took  it  as 
a  sort  or  compliment.  Feeling  his  own  rectitude  of  purpose, 
he  was  content,  to  use  his  own  language,  to  simply  "stand 
pat,"  and  bide  his  time.  He  went  to  work  in  a  humble, 
but  effective  way,  and  soon  commanded  the  respect  not  only 
of  every  Republican  but  of  every  Democrat  in  that  body.  He 
has  done  a  great  many  things  for  which  he  is  entitled  to  be 
gratefully  remembered  by  the  electors  of  Ohio  at  the 
approaching  election.  I  am  going  to  speak  about  two  of 
them. 

His  ship  subsidy  bill  has  not  become  a  law  yet,  but  it  has 
passed  the  Senate,  of  which  body  he  is  a  member,  and  largely 
because  of  his  advocacy  and  his  support  of  it.  I  see  he  is  being 
roundly  criticised  by  Democratic  speakers  in  this  campaign, 
for  his  advocacy  of  that  measure.  That  is  the  reason  I 
speak  of  it  to-night.  Let  me  tell  you  the  occasion  for  that 
bill.  In  the  early  days  of  the  Republic  we  had  a  great  mer- 
chant marine.  We  carried,  in  American  bottoms,  under  the 
American  flag,  in  ships  built  and  owned  by  Americans,  and 
ships,  the  crews  of  which  were  almost  altogether  Americans, 
ninety  per  cent,  of  our  foreign  exports  and  imports.  Only 
about  ten  per  cent,  of  the  wiiole  was  carried  in  foreign  bot- 
toms and  under  foreign  flags,  but  before  the  Civil  War 
we  commenced  to  lose  ground.  During  the  war  the  Ala- 
bama  and  other  Confederate  privateers  practically  swe|»t  our 
merchant  marine  from  the  seas.  Since  the  war  we  have 
been  unable  to  restore  it.  The  character  of  ships  has 
changed,  and  conditions  have  changed.  Under  the  old 
regime,  when  our  merchant  marine  prospered,  we  had  a 
law  that  assisted,  not  by  direct  subsidy,  but  by  providing 
that  there  should  be  a  rebate  of  tariff  duty  allowed  to  every 
man  who  would  ship  from  abroad  to  the  United  States  in 
American  bottoms.  That  is,  if  you  were  in  Liverpool,  and 
bought  a  lot  of  goods,  and  wanted  to  ship  them  to  the  United 
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States,  if  you  shipped  iu  an  English  vessel  you  would  have 
to  pay  full  tarifi",  but  if  you  shipped  them  in  an  American 
vessel  you  would  be  allowed  a  reduction  of  that  tariff  by  ten 
per  cent.,  or  five  per  cent,  in  some  cases.  The  result  was  that 
everybody  who  wanted  to  ship  goods  to  America  took  advan- 
tage of  that  provision  of  the  law,  and  our  merchant  marine 
was  speedily  built  up.  But  when  that  law  was  repealed,  by 
a  Democratic  Congress,  our  merchant  marine  began  to 
dwindle  away  and  we  have  never  been  able  to  restore 
it.  We  are  not  now  able  to  restore  it  by  the  method  by 
which  it  was  formerly  built  up  because  of  treaty  obliga- 
tions which  stand  in  the  way.  And  as  I  say,  our 
merchant  marine  has  languished  until  now,  instead  of 
carrying  ninety  per  cent,  of  our  imports  and  exports,  we 
carry  at  most  onl}'  ten  per  cent.  All  the  rest  of  our  goods 
shipped  across  the  ocean  are  carried  in  foreign  ships.  And 
why  is  it  that  these  foreign  countries  can  have  a  great  mer- 
chant marine,  and  we  not  ?  They  are  not  more  intelligent 
than  we  are,  nor  are  they  better  sailors  than  we  are  ;  in 
that  early  day  we  were  noted  for  the  capacity  of  our  seamen, 
and  so  we  are  to-day,  to  the  extent  we  have  anv.  This  was 
shown  when  our  Navy  was  recently  given  a  chance  to  do 
some  work.  Now  it  costs  us  more  than  |200,000  a  year 
to  pay  for  the  transportation  of  our  products  in  these  foreign- 
built  ships.  We  are  paying  that  much  to  British,  German, 
Norwegian  and  Scandinavian  ship-owners,  the  men  who 
are  carrying  on  this  Trans-Atlantic  and  Trans-Pacific  busi- 
ness. This  money  goes  out  of  the  country ;  we  pay  it  to 
foreigners. 

In  this  emergency  the  question  is  what  do  we  propose  to 
do  ?  We  propose,  not  being  able  to  resort  to  the  old  method, 
to  subsidize  our  ships.  We  propose  to  do  exactly  what 
Great  Britain  does,  exactly  w^hat  every  other  country  does 
that  is  in  successful  competition  with  us.  Great  Britain 
appropriates  annually  large  sums  of  money  to  men  who 
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will  buildandsailshipsunder  the  British  flag,  ships  equipped 
for  commerce,  and  thus  she  not  only  maintains  a  merchant 
marine,  but  she  also  has  a  nursery  out  of  which  she  can 
recruit  her  navy  and  make  herself  a  great  and  powerful 
mistress  of  the  seas.  We  propose  to  meet  these  powerful 
competitors  of  ours  on  the  same  ground.  The  ship  subsidy 
bill  provided  that  out  of  our  great,  rich,  treasury  we  will 
pay  not  to  exceed  $9,000,000  annually  as  a  help  to  the  men 
who  will  build  ships  in  the  United  States,  of  American 
material,  by  American  workmen,  thus  giving  them  employ- 
ment here  at  home.  Ships  that  will  be  put  in  commission, 
and  with  American  seamen,  sailed  under  the  Stars  and 
Stripes.  Not  one  dollar  of  this  money  is  to  be  paid  to  any- 
body who  owns  any  ships  now  in  existence.  It  is  all  to  go 
to  such  ships  as  are  hereafter  built  in  America  by  Ameri- 
can workmen  and  sailed  under  the  American  flag. 

What  is  the  principle  involved  in  this,  my  fellow-citizens  ? 
The  principle  involved  is  i:)recisely  the  same  as  that  involved 
in  a  protective  tariff",  which  question  we  have  discussed  here- 
tofore with  our  Democratic  friends.  It  was  a  great  struggle, 
but  our  policy  prevailed,  and  as  a  result,  we  have  been  made 
safe  in  the  expenditure  of  capital,  the  development  of  our 
resources,  and  tlie  employment  of  our  labor.  As  a  result, 
we  have  become  the  great  nation  that  we  are.  But  while 
we  have  been  thus  protected  on  the  land,  we  have  been 
neglecting  to  protect  our  interests  on  the  seas,  and  we  have 
been  suffering  on  the  sea  precisely  what  we  suffer  quickly 
and  excruciatingly  on  the  land  when  we  have  free  trade. 
But  by  the  help  of  the  Government  extended  to  this  indus- 
try, which  is  a  large  and  important  one,  we  propose  to  build 
up  again  our  merchant  marine,  and  make  it  possible  to  ship 
American  goods  in  American  ships,  under  the  American 
flag,  with  crews  which,  if  not  altogether,  are  at  least  largely 
Americans.     Now,  is  not  that  a  worthy  purpose  ? 
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What  is  the  necessity  for  this?  They  undertake  to  tell 
us  there  is  no  necessity.  I  do  not  want  to  weary  you  by 
reading,  but  just  for  a  moment,  let  me  call  your  attention 
to  some  information  upon  this  subject.  It  is  one  thing  to 
get  up  and  talk  glibly  to  a  popular  audience ;  it  is  another 
thing  to  legislate.  When  you  come  to  legislate,  when  you 
are  drafting  a  measure,  when  you  have  brought  a  bill  be- 
fore a  body  like  the  Senate  of  the  United  States,  and  then 
stand  up  to  argue  it,  they  want  to  know  your  reasons  for  it, 
and  mere  denials  and  assertions  don't  amount  to  anything. 
You  must  be  able  then  to  produce  the  facts.  When  you 
can  produce  them,  and  they  are  sufficiently  strong,  you  have 
made  your  case,  and  you  will  probably,  if  you  get  a  majority 
on  your  side,  pass  the  bill.  It  is  highly  important  to  have 
a  majority  on  your  side  when  you  want  to  legislate. 
(Laughter.) 

Now,  there  are  two  elements  of  cost  that  enter  into  this 
merchant-marine  business,  one  is  the  original  cost  of  build- 
ing the  ships,  and  the  other  is  the  cost  of  operating  them. 
Foreign  ships  are  successfully  competing  witli  us  because 
they  get  subsidies,  and,  also,  because  labor  is  cheaper  in  the 
ship  yards  of  the  old  country,  in  Belfast  and  Scotland,  than 
in  this  country  ;  and  because  when  they  come  to  operate 
their  shij)S  they  can  command  sailors  at  less  wages  than  any 
American  is  willing  to  work  for.  I  want  to  prove  that,  and 
when  I  have  done  so  1  have  made  the  same  case  for  the 
intervention  of  the  Government  to  protect  that  industry, 
that  we  made  when  we  argued,  year  after  year,  that  the  true 
policy  was  for  the  Government  to  protect  the  workingmen 
of  this  country  against  the  pauper  labor  of  Europe  by  levy- 
ing tariff  duties  that  would  equalize  the  disparity  in  wages. 

First,  then,  as  to  the  cost  of  production.  Our  Committee 
on  Commerce  most  carefully  investigated  that  subject,  and 
the  result  of  their  investigations  is  typified  by  what  I  am 
about  to  read  to  you.     This  is  simply  one  case  out  of  many 
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that  were  investigated  and  reported.  I  read  you  a  letter 
from  Mr.  B.  N.  Baker,  president  of  the  Atlantic  Transport 
Line,  one  of  the  largest  of  the  American  companies.  It 
was  addressed  to  Mr.  Charal)erlain,  Commissioner  of  Navi- 
gation, two  years  ago,  when  the  Senate  Committee  was  en- 
gaged in  this  work,  and  is  as  follows  : 

"  Referring  to  my  letter  of  March  16th,  1901,  and  reply- 
ing to  your  request  with  regard  to  the  relative  differences 
in  the  cost  of  ships,  our  company  at  present  have  contracted 
for  two  ships  with  Messrs.  Harland  &  Wolfe,  Belfast,  one  of 
which  will  he  completed  in  the  spring,  and  the  other  a  lit- 
tle later,  say  during  the  summer,  of  exactly  the  same  size 
and  dimensions,  in  all  particulars,  as  two  ships  we  have  con- 
tracted for  with  The  New  York  Ship  Building  Company. 
The  cost  of  the  English  built  ship,  as  near  as  possible,  we 
having  just  completed  two  of  exactly  the  same  size,  dimen- 
sions and  speed,  will  be  about  $1,419,120,  and  tlie  same 
identical  ship  built  at  the  works  of  The  New  York  Ship 
Building  Company  will  cost  us  a  little  over  $1,840,000." 

The  difference  in  the  cost  of  these  ships,  it  will  be  seen, was 
about  $400,000.  That  is  not  somebody's  theory  ;  that  is  an 
official  statement  made  by  the  President  of  the  Transatlantic 
Transport  Company,  who  has  had  wide  experience  in  the 
building  of  ships,  and  who  shows  that  it  cost  his  company 
$400,000  more  to  build  a  certain  ship  in  this  country  than 
it  cost  to  build  it  in  the  other  country.  Why  is  that?  Be- 
cause the  labor  is  cheaper  over  there.  The  result  is  that 
the  shipyards  on  the  other  side,  as  shown  by  our  investiga- 
tions, are  flourishing,  while  ours,  so  far  as  ships  for  the 
foreign  trade  are  concerned,  are  languishing,  for  they  never 
give  such  an  order  here  except  when  there  is  a  necessity  for 
haste.  Our  shipyards,  in  so  far  as  they  are  flourishing,  are 
engaged  upon  our  lake  and  river  and  coastwise  ship  build- 
ing interests. 

That  illustrates  to  you  the  difference  in  the  cost  of  con- 
struction. 
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Now,  as  to  the  cost  of  operation  of  our  ships  and  those  of 
foreign  countries.     Here  is  what  the  Committee  reported  : 

"  Based  upon  an  examination  of  the  monthly  pay-rolls  of 
twenty  ocean  steamers  in  foreign  trade,  Americau,  British, 
German  and  Scandinavian,  arranged  from  Trans-Atlantic 
mail  steamers  of  the  higiiest  type,  the  total  monthly  pay- 
roll of  1,508  men,  on  American  steamers,  $56,116  ;  1,504  men 
on  British  steamers,  $39,209  ;  1,507  men  on  German  and 
Scandinavian  steamers,  $27,047.  The  average  monthly 
pay  is,  therefore:  American,  $37.21;  British,  $26.07; 
German  and  Scandinavian,  $17.90." 

Now  you  understand  why  it  is  that  our  merchant  marine, 
unaided,  has  been  driven  off  the  seas,  and  why  it  is  that 
it  cannot  be  restored  without  help.  To  command  the  serv- 
ices of  sailors  on  our  ships,  we  must  pay  $37  and  a 
fraction  per  month  to  each  man  ;  Great  Britain  pays  her 
men  $26  and  a  fraction,  and  German  and  Scandinavian 
sailors  receive  $17  and  a  fraction. 

We  cannot  compete  against  that  unless  we  compel  our 
people  to  accept  lower  wages.  And  the  Republican  party 
never  favors  the  reduction  of  wages.  (Applause.)  One  of 
the  great  objects  of  the  protective  policy  was  not  only  to 
protect  our  industries  and  make  this  country  greater  in  that 
respect  than  any  country  on  the  face  of  the  earth,  but  to 
give  the  wage  earners  wages  enough  to  support  their 
families,  and  educate  their  children,  and  have  some  of  the 
luxuries  of  life,  and  in  that  way  make  them  love  this 
country  and  be  ready  to  stand  for  its  defense  in  battle  if  need 
be.     (Applause.) 

And  yet  Mr.  Clarke  criticises  Senator  Hanna  for  advocat- 
ing a  bill  like  that !  Do  you  want  that  kind  of  man  to  repre- 
sent the  State  of  Ohio  in  the  Senate  of  the  United  States? 
(Cries  of  "No.")  No;  nearly  everybody  knows  now  that 
you  do  not,  and  they  will  all  know  it  after  the  election. 
(Applause.) 
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I  have  been  a  great  believer  in  our  merchant  marine.  T 
believe  we  ought  to  be  willing  to  resort  to  any  honorable 
means  to  restore  it.  It  is  disagreeable  to  think  that  you 
may  sail  all  around  the  globe  and  hardly  ever  see  an 
American  flag  flo,ating  over  a  merchant  vessel.  Go  into  a 
foreign  harbor,  and  you  will  see  the  German,  British, 
French,  Russian  and  Norwegian  flags,  everybody's  flag 
except  our  flag,  only  now  and  then  will  you  see  one  ;  and 
that  is  because  we  carry  less  than  ten  per  cent,  of  our  own 
business,  and  do  not  carry  any  per  cent,  of  anybody  else's 
business.  If  you  keep  this  Republican  party  in  power  a 
little  longer,  and  keep  Senator  Hanna  where  he  can  do  us 
effective  work,  that  will  all  be  changed,  so  that  when  you 
go  abroad — and  I  hope  you  will  be  able  to  go — and  sail 
around  the  globe,  your  heart  will  swell  with  pride,  and 
your  cheeks  will  mantle  with  pleasure,  as  you  see  the  Stars 
and  Stripes  on  ship  after  ship  in  every  harbor  of  the  world. 
(Cheers  and  applause.)  The  prettiest  thing  that  a  man  sees 
when  he  goes  abroad  is  the  American  flag;  at  least  that  is 
what  people  tell  me,  and  I  can  understand  how  it  is  so. 

There  is  another  work  Senator  Hanna  has  been  doing 
which  ought  to  be  brought  to  your  attention,  and  ought  to 
be  impressed  upon  the  people  of  Ohio,  now  called  upon  to 
pass  judgment  upon  his  claims  for  re-election  ;  that  is  his 
work  in  connection  with  the  inter-oceanic,  or  Isthmian 
canal.  For  more  than  a  hundred  years  that  subject  has 
been,  in  one  way  or  another,  under  consideration,  and  for  more 
than  fifty  years  we  have  been  very  earnestly  concerned  about 
it,  and  have  been  endeavoring  to  secure  legislation  and 
treaties  authorizing  the  construction  of  a  canal  across  the 
Isthmus  of  Panama.  But  we  never  got  thoroughly  aroused 
to  the  necessity  for  it  until  the  Spanish-American  war 
came,  and  the  Oregon  was  on  the  Pacific  side,  and  we  had 
need  for  her  over  on  the  Atlantic  side,  where  Cervera  was 
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threatening  us  with  his  great  fleet,  which,  however,  did  not 
turn  out  to  be  as  great  as  we  thought  it  was.  (Laughter.) 
Our  hearts  beat  with  anxiety  while  our  ships  down  about 
Cuba  were  looking  out  for  him,  and  while  the  Oregon,  not 
crossing  the  Isthmus  through  a  canal,  was  sailing  down  the 
South  American  coast  thousands  of  miles  around  the  cape, 
through  tempestuous  seas  and  inclement  weather.  Know- 
ing that  it  would  take  weeks  of  time,  as  it  did,  with  painful 
suspense  we  watched,  day  by  day,  for  news  of  the  Oregon 
on  the  one  hand,  and  the  approach  of  Cervera's  fleet  on  the 
other.  Finally  she  got  around,  and  got  there  in  time  to  do 
her  share  of  the  business.     (Laughter.) 

But  every  American  saw  then,  as  never  before,  the  neces- 
sity of  an  Isthmian  canal,  and  we  determined  that  we  would 
liave  one.  We  took  the  subject  up  for  investigation  and 
the  first  thing  we  discovered  was,  that  we  were  tied  up  in 
that  old  Democratic  Clayton-Bulwer  treaty  with  Great 
Britain,  that  required  us  not  to  move  hand  or  foot  except 
in  co-operation  or  copartnership  with  Great  Britain ;  with 
Great  Britain's  permission  ;  that  was  the  Democratic  idea 
of  how  we  should  build  a  canal ;  have  somebody  help  us. 
That  might  have  been  a  good  idea  in  that  day,  when  we 
were  young  and  weak  and  poor,  but  after  fifty  years  of 
Republican  administration,  we  felt  that  this  country  had 
grown  out  of  that,  and  we  did  not  want  to  have  any  copart- 
nership with  anybody,  and  we  did  not  want  to  engage  in 
that  or  any  other  world-wide  enterprise  of  such  majestic 
character  as  that,  by  anybody's  permission.  So  we  first 
invited  Great  Britain  to  make  a  new  treaty  with  us.  After 
several  months  of  effort  we  got  it.  Great  Britain  was 
rather  slow  to  agree  to  what  we  wanted,  but  finally 
she  did  agree.  The  first  treaty  negotiated,  however, 
was  not  satisfactory ;  it  continued,  by  express  provision, 
certain  provisions   of  the  Clayton-Bulwer  treaty,  I   hope  I 


24 

may  be  pardoned  for  saying  that  I  shall  always  remember 
with  a  great  deal  of  pleasure,  that  it  was  upon  my  motion 
that  tliat  treaty  was  amended  so  as  to  abrogate  the  Clayton- 
Bulwer  treaty  and  get  rid  of  it.  England  would  not  agree 
to  the  treaty  in  its  amended  form.  We  then  insisted  upon 
another  treaty,  determined  if  we  did  not  get  it  that  we 
would  declare  the  Clayton-Bulwer  treaty  at  on  end  and  go 
ahead  and  build  the  canal  anyway.  On  this  Western  hem- 
isphere the  United  States  of  America,  at  least  while  the 
Republican  party  is  in  power,  is  andsliall  be  the  dominant 
power.  (Applause.)  We  have  the  men,  and  we  have  the 
money  too.  Finally  Great  Britain,  seeing  we  were  in  earn- 
est, agreed  to  an  abrogation  of  the  Clayton-Bulwer  treaty  by 
ratifying  a  new  treaty  with  us  which  made  us  free  to  pro- 
ceed.    Then  came  the  question  of  routes, 

I  had  supposed  that  the  Nicaragua  route  was  the  only  one 
feasible.  The  French  had  undertaken  to  build  the  Panama 
Canal,  and  had  spent  millions  and  millions,  which  seemed 
to  be  only  wasted,  for  they  had  abandoned  their  work.  But, 
recognizing  that  it  would  be  a  great  expenditure,  we 
thouglit,  before  entering  upon  the  work,  w^e  should  send  a 
commission  down  there  and  have  them  carefully  examine 
and  make  report  to  us  upon  the  relative  merits  of  the  vari- 
ous routes,  so  we  provided  for  the  appointment  of  a  com- 
mission, and  that  commission  was  appointed  by  President 
McKinley,  one  of  his  last  acts  in  connection  with 
the  present  wonderful  development  of  his  country.  The  com- 
mission, with  Admiral  Walker  at  its  head,  and  some 
of  the  most  distinguished  engineers  of  the  country  as 
members  of  it,  made  an  examination  of  all  these  routes 
and  made  a  report,  and  upon  that  report  and 
other  testimony  we  determined  in  favor  of  the  Panama 
route.  I  wish  every  one  here  had  opportunity  to  read  all 
the  literature  upon  that  subject ;    there  is  a  great  deal  of  it ; 
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it  would  keep  you  pretty  busy  all  winter.  But  we  plowed 
through  it,  and  mastered  it,  as  well  as  we  could,  and  finally 
agreed,  a  majority  of  the  Senate  and  House,  that  the  proper 
route  for  us  to  adopt  in  constructing  the  canal  was,  not  the 
Nicaragua,  but  the  Panama.  Now,  why?  It  is  a  very 
interesting  story.  The  Panama  route  is  a  longer  route,  as 
you  sail  from  New  York  to  San  Francisco,  by  about  five 
hundred  miles,  speaking  in  round  numbers,  and  that  was  a 
serious  objection  to  it ;  but  when  we  came  to  look  into  it, 
we  found  that  while  by  that  route  you  had  to  sail  a  greater 
distance  in  making  such  a  voyage,  you  could  pass  through 
the  Panama  route  in  eleven  hours,  while  it  took  you 
thirty -three  hours  to  go  through  the  Nicaragua  route.  In 
the  second  place,  we  found  that  the  Nicaragua  route  had  no 
adequate  natural  harbor  facilities  ;  that  on  the  Atlantic  side 
the  harbor  was  not  only  inadequate,  but  the  trade  winds 
blew  into  it,  and  the  sand  at  the  bottom  of  the 
gulf  at  that  place,  shifting  sands,  constantly  filled  it  up, 
so  that  it  would  require  constant  dredging  to  maintain  it. 
On  the  other  hand  the  Panama  harbors  were  adequate  and 
required  practically  no  expenditure  of  mone}^  to  make  them 
answer  our  purposes.  We  found,  in  the  next  place,  that 
the  curves  in  the  Nicaragua  route  were  twice  as  sharp  as  the 
curves  in  the  Panama  route,  and  that  was  a  serious  objection 
to  it.  We  also  found  that  the  Nicaragua  route  can  never 
be  sunk  low  enough  in  its  interior  portion  to  make  it  a  sea 
level  canal,  while  the  Panama,  by  further  expenditures  of 
money,  can  be  made  a  sea  level  canal,  so  as  to  dispense  al- 
together with  the  use  of  locks  and  dams.  We  found,  also, 
that  it  will  require  $1,350,000  more  money  every  year  to 
maintain  the  Nicaragua  route  in  serviceable  condition  than 
it  will  take  to  maintain  the  Panama.  And  further,  we 
found  that  in  this  Nicaragua  route  there  is,  as  you  are  aware, 
a  fresh  water  lake  about  midway  thereof,  and,  that  there 
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are  in  that  lake  a  half  dozen  or  more  "  extinct  "  volcanoes  and 
one  or  two  not  extinct.  (Laughter.)  We  happened  to  be  con- 
sidering this  subject  just  after  that  terrible  disaster  on  Marti- 
nique Island  in  which  were  destroyed  thousands  of  lives  by  the 
action  of  an  "extinct"  volcano,  marked  "extinct"  on  the 
maps  published  just  one  year  before  that  time.  That  made 
us  distrustful  of  "  extinct "  volcanoes.  If  one  should  hap- 
pen to  go  off  in  the  Nicaragua  lake,  we  might  still  have  a 
route,  but  we  would  probably  not  have  any  water  in  it.  I 
need  not  argue  that  if  you  want  to  sail  ships  in  a  canal,  it 
is  highly  important  to  have  water  there.     (Laughter.) 

A  good  many  people  seem  to  think  that  when  a  mangoes 
to  Congress  he  has  quite  a  nice,  easy  job.  But  I  tell  you 
that  if  he  does  his  duty  he  is  the  hardest  worked  man  in 
the  country.  Senator  Hanua  did  his  duty.  He  did  it  in 
all  things,  but  particularly  in  this.  He  waded  through  and 
investigated  this  subject,  studied  all  these  questions,  brought 
all  his  abilities  to  bear  on  them,  and,  in  a  speech  of  re- 
markable power,  presented  all  these  matters,  and  largely  as  a 
result  of  what  he  did, we  turned  our  backs  on  the  Nicaragua 
and  adopted  the  Panama  route.  We  then  ratified  a  treaty, 
which  had  been  negotiated  and  sent  to  the  Senate,  with 
Colombia,th rough  whose  territory  this  canal  was  to  pass,  com- 
plying with  all  the  terms,  conditions  and  requirements  that 
they  exacted  of  us,  as  we  supposed  ;  we  sent  it  down  to 
them,  but  they,  like  some  of  those  South  American  people 
frequently  do,  seemed  to  have  come  to  the  conclusion  that 
maybe  they  did  not  get  as  good  a  bargain  as  they  might  be 
able  to  drive,  and  so  they  refused  to  ratify  it,  but  it  is  my 
opinion  that  at  no  distant  day  they  will  find  out  they  have 
made  a  mistake,  and  in  due  time  that  treaty  or  some  other 
will  be  ratified  and  then  we  will  go  to  work  and  build  the 
canal ;  and  it  will  be  a  great  monument,  to  stand  through 
time,  for  years  and  years  to  come,  to  the  ability  and  patriot- 
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ism  of  the  Republican  party,  and  as  one  of  its  champions 
also,  of  your  distinguished  Senator  Hanna.  (Cheers  and 
applause.) 

This  will  be  a  great  work  that  will  reflect  great  credit  on 
all  who  help  it  along. 

We  are  not  going  to  leave  you  out  altogether,  my  Demo- 
cratic friends.  You  did  not  have  much  to  do  with  the 
treaty,  except  to  vote  against  it,  as  it  is  your  custom  usually 
to  do  about  such  matters,  but  now  your  chance  is  coming, 
and  we  are  going  to  be  generous  with  you.  We  intend  to 
let  you  help  us  dig  it.  (Laughter.)  That  is  a  job  that  will 
suit  you  exactly  (laughter),  one  you  are  well  qualified  for. 
Thus  you  will  have  the  glory  of  helping  to  construct  and 
put  into  operation  that  great  majestic  world  work  that  the 
Republican  party  is  the  author  of.     (Applause.) 

Now,  my  fellow-citizens,  do  you  think  Senator  Hanna 
ought  to  be  kept  at  home,  or  returned  to  Washington,  as 
the  result  of  this  election  ?  Do  you  think  he  should  be 
made  to  give  way  for  Mr.  Clarke  by  the  people  of  Ohio 
whom  he  has  served  so  well  ?  (Cries  of  "  No.")  I  know 
you  do  not,  and  that  your  verdict  will  be  his  overwhelming 
vindication.  When  you  have  elected  Myron  T.  Herrick  to 
take  the  place  of  Governor  Nash,  to  carry  forward  the  meas- 
ures which  have  made  his  administration  so  distinguished, 
and  have  elected  Senator  Hanna  to  go  back  and  complete 
this  work  in  which  he  has  been  engaged,  we  will  be  ready 
to  head  the  column  next  year  for  the  nomination  and  elec- 
tion of  Theodore  Roosevelt  for  another  four  years.  (Ap- 
plause.) 

He  is  an  ideal  President.  He  speaks  right  out,  he  is 
vigorous,  and  has  no  beliefs  to  conceal ;  you  can  always 
find  out  his  opinions  on  any  subject ;  not  because  of  any 
disregard  for  the  consequences,  or  the  feelings  of  others,  but 
because  of  the  regard  he   has  for  the  truth,  for  sincerity, 
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and  for  its  sacred   performance  and  discharge  of  iiis  high 
duties. 

A  few  weeks  ago  some  trouble  arose  with  the  labor  unions 
about  the  discharge  and  restoration  of  some  man  who  had 
been  employed  in  the  Government  PrintiugOffice.  The  labor 
unions  made  a  demand  upon  the  President,  which  he  inter- 
preted to  mean  that  he  must  meet  their  wishes,  that  he 
must  discriminate  between  American  citizens,  between  those 
who  belong  and  those  who  do  not  belong  to  organizations 
of  labor.  The  labor  unions  claim  to  have  two  millions  of 
voters  in  their  membership,  but  that  fact  did  not  affect  his 
action.  It  did  not  take  him  a  moment  to  settle  the  matter. 
He  said,  "  I  am  President,  not  of  the  labor  unions,  but  of 
the  people  of  the  United  States,  and  the  working  people,  and 
every  working  man,  whether  he  belongs  to  labor  organiza- 
tions or  not,  shall  have  a  fair  chance  and  a  fair  deal  while  I 
am  President."  (Applause.)  They  then  talked  of  making 
war  on  him.  I  don't  know  whether  they  will  or  not,  but 
as  their  friend  I  advise  them  not  to  do  it.  (Laughter.)  I 
once  heard  a  man  say  a  thing  that  I  thought  there  was  a 
good  deal  of  truth  in.  He  said,  "The  American  people 
will  stand  a  bad  thing  a  long  time,  but  when  it  gets  to  be 
d — d  bad  they  will  put  an  end  to  it  in  a  hurry."  (Laugh- 
ter.) I  do  not  adopt  his  profanity,  but  I  incorporate  it  out 
of  regard  for  a  truthful  reproduction  of  what  he  said,  and 
in  order  that  you  can  have  the  benefit  of  his  emphasis. 

When  there  arises  a  question  about  the  rights  of  a 
private  citizen,  especially  the  rights  of  a  workingman,  you  will 
find  the  American  people  for  fair  phiy  every  time,  whether 
he  is  an  organized  or  an  unorganized  man.  Whatever  labor 
asks  for,  w^e  gladly  grant,  because  we  are  all  laboring  men. 
I  worked  as  hard  on  a  farm,  when  I  was  a  boy,  as  any 
walking  delegate  has  ever  worked.  I  know  the  toil  and 
privation  of  the  workingman  ;  I  know  what  he  undergoes, 
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and  be  has  my  sympathy,  and  whenever  I  can  go  to  his 
relief,  within  the  limitations  of  the  law,  and  with  due 
respect  for  the  rights  of  others,  I  am  only  too  glad  to  do  it. 
Whatever  he  wants  he  gets,  when  he  is  within  these  limita- 
tions. When  he  gets  beyond  them  it  will  be  different.  And  no 
greater  mistake  could  be  made  by  the  representatives  of 
organized  labor  than  to  seek  to  intimidate  those  in  public 
life  in  order  to  force  measures  that  would  prejudice  the 
rights  of  any  American  citizen  ;  especially  if  they  are  deal- 
ing with  Theodore  Roosevelt,  for  he  has  no  fear  of  any- 
thing, unless  it  be  failure  to  do  his  duty.  (Applause.)  I 
am  for  him  because  of  that.  He  is  a  man  who  speaks  out 
plainly  what  he  thinks,  if  he  knows,  and  if  not,  he  will 
investigate  and  answer  as  soon  as  he  can.  He  may  disap- 
point you,  but  he  will  never  lie  to  you  at  any  time  or  in  any 
way.  The  humblest  man  in  this  country  is  safe  under  the 
protection  of  the  law,  in  so  far  as  he  has  authority  to  exe- 
cute it,  while  he  is  at  the  head  of  the  Nation.  No  matter  how 
high  or  powerful  a  man  may  be,  he  will  have  his  full  rights, 
but  he  will  have  no  more.  It  does  not  make  any  difference  to 
him  whether  it  is  a  gigantic  trust,  or  a  walking  delegate,  he 
will  tackle  him  all  the  same.     (Laughter.) 

He  has  been  a  great  President ;  he  took  up  a  great  work, 
and  he  has  successfully  executed  it.  He  has  done  his  duty 
in  a  way  not  only  to  command  the  confidence  of  the  Amer- 
ican people,  but  to  excite  the  admiration  of  the  whole 
world.  He  will  be  our  candidate  next  year,  and  I  would 
like  to  see  the  Democrat  who  will  run  against  him.  (Ap- 
plause.) I  would  like  to  see  how  he  will  look  after  the 
election. 

When  I  was  a  boy  and  lived  over  here  near  Hillsboro, 
there  came  along  an  animal  show,  and  my  father  took  me 
to  it.  As  the  show  broke  up  and  we  were  going  away,  there 
was  a  sudden  excitement  and  everybody  rushed  to  see  some- 
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thing — I  didn't  know  what.  I  asked  my  father  what  they 
were  running  for.  He  said,  "  They  are  running  to  see  the 
man  the  elephant  stepped  on."  (Laughter.)  They  saw 
him  but  there  was  not  much  left  of  him.  This  man  who 
runs  against  Roosevelt  next  year  will  look  like  the  man  the 
elephant  stepped  on.  (Laughter.)  And  that,  my  fellow- 
citizens,  because  he  does  things  and  the  f)eople  have  confidence 
in  him,  and  admire  him  and  love  him  both  as  a  man  and 
as  a  President.     (Applause.) 


The  Business  Side  of  Some  Political  Problems. 
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Gentlemen  : 

This  is  a  non-partisan  occasion.  I  would  not  violate  its 
proprieties  by  discussing  any  political  question  from  a 
partisan  standpoint. 

What  I  shall  say  will  not,  therefore,  have  any  reference 
to  the  attitude  of  the  respective  political  parties  toward  the 
subjects  I  may  mention,  but  will  be  prompted  solely  by  the 
business  aspects  which  they  suggest. 

Speaking  in  this  way,  1  shall  say  something  about  our 
surplus  production,  foreign  markets,  the  improvement  of 
the  Ohio  River,  the  construction  of  an  Isthmian  Canal,  the 
recognition  of  the  Republic  of  Panama,  our  acquisition  of 
Porto  Rico,  Hawaii  and  the  Philippines,  and  what  we 
should  do  with  them. 

The  grand  aggregate  of  the  production  of  the  American 
people  amounts  to  the  almost  inconceivable  sum  of  20,000 
millions  annually.  For  this  enormous  production  we  have 
a  home  market  that  consumes  about  nineteen-twentieths  of 
it,  but  for  more  than  1,000  millions  of  this  production  we 
must  find  foreign  markets. 

The  development  of  our  resources,  the  multiplication  of 
our  industries  and  the  augmentation  of  our  productive  power 
are  rapidly  increasing. 

Consequently  the  time  is  not  far  distant  when  we  shall 
have,  if  we  go  on  at  the  present  rate  of  progression,  a  far 
larger  surplus  to  sell  abroad  than  we  now  have. 

Foreign  Markets. 

The  question  of  foreign  markets  is,  therefore,  one  that 
should  be  giving  us  some  concern,  for  it  is  one  that  affects 
directly,  not  oul}^  every  business  man,  but  also  every  far- 
mer and  every  wage-worker  throughout  the  length  and 
breadth  of  our  country. 


Unless  we  can  find  markets  for  our  surplus  we  will  not 
long  produce  it,  for  men  cannot  afford  to  produce  what  they 
cannot  sell. 

Accordingly  as  we  fail  to  find  foreign  markets  for  our 
surplus  its  production  will  be  restricted,  involving  thereby 
a  corresponding  restriction  in  the  further  investment  of 
capital,  the  extension  of  industries  and  the  employment  of 
labor. 

Tliis  suggests  a  consideration  of  the  world's  markets  and 
our  opportunities  with  respect  to  them. 

Such  consideration  is  more  intelligent  if  we  recall  the 
fiscal  policies  of  the  several  leading  countries. 

Sixty  years  ago  England,  under  the  leadership  of  Mr. 
Cobden,  adopted  the  policy  of  free  trade,  upon  the  theory 
that  she  could,  by  persuasion  and  otherwise,  fasten  that 
policy  upon  the  rest  of  the  world,  and  that  as  a  result  of  it 
she  would  become  the  workshop  of  all  the  nations. 

In  view  of  the  fact  that  she  was  without  free  raw  material, 
except  coal  and  iron,  and  had  a  dense  population,  it  was  a 
wise  policy  for  her  provided  she  could  also  thus  control  the 
policies  of  other  countries. 

For  a  time  all  went  as  she  desired,  but  in  1861  the  United 
States,  not  desiring  to  continue  longer  to  "  dig  and  delve 
and  plow  for  Great  Britain,"  to  use  the  language  recently 
employed  by  Mr.  Chamberlain,  adopted  a  protective  tariff 
policy. 

The  results  of  this  policy  were  so  stupendously  successful 
that  Germany,  France  and  other  leading  commercial  na- 
tions have  follow^ed  our  example,  until  to-day  all  the  coun- 
tries of  Europe,  and  practically  of  the  world,  are  protective 
tariff,  except  only  England. 

And  in  England  a  great  political  struuggle  is  now  in 
progress  to  change  her  fiscal  policy  from  free  trade  to  pro- 
tection. 
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There  is  much  to  indicate  that,  at  least  ultimately,  it  will 
be  successful,  because  not  only  is  the  advantage  of  argu- 
ment in  its  favor,  but  there  is  an  ever  present  object  lesson 
before  the  people  of  Great  Britian  that  can  hardly  fail  to 
have  that  effect. 

It  is  referred  to  by  Mr.  Chamberlain  in  one  of  his  recent 
speeches  as  the  commercial  invasion  of  Great  Britain  by 
the  United  States. 

He  says  with  respect  to  that  invasion  :  "  I  do  not  blame 
the  United  States,  but  I  appeal  to  Englishmen  to  say 
whether  they  will  adhere  to  the  old  system  or  adopt  an- 
other which  will  prevent  the  American  invasion." 

If  England  changes  her  policy  so  as  to  prevent  the  Amer- 
ican invasion,  as  she  probably  will,  the  result  will  be  a  re- 
striction of  what  has  heretofore  been  one  of  our  best  and 
greatest  markets. 

When  England  shall  have  taken  this  step  we  shall  be 
more  than  ever  limited  in  the  markets  across  the  Atlantic 
to  the  mere  deficiencies  that  the  countries  of  Europe  will  be 
unable  to  supply,  and  those  deficiencies,  under  the  stimu- 
lus of  protective  tariff  policies,  will  most  likely  decrease. 

I  mention  all  this  with  particularity  because  it  empha- 
sizes the  necessity  as  well  as  the  propriety  of  our  looking 
elsewhere  than  in  that  direction  for  new  and  increasing 
markets  that  will  absorb  our  constantly  increasing  surplus. 

The  Far  East. 

There  is  only  one  place  to  find  them,  and  that  is  in  the 
far  East.  Our  Pacific  coast  is  nearer  those  markets  than 
any  of  our  competitors.  In  that  fact  we  have  an  important 
advantage  for  all  the  western  part  of  our  country.  Under 
existing  conditions  this  advantage  cannot  be  fully  shared 
by  the  interior  and  eastern  portions  of  the  country. 


The  great  questions  of  markets  that  concern  us  therefore 
are  : 

First,  how  can  we  bring  the  whole  of  our  country  to  a 
fairly  equal  enjoyment  of  that  advantage  of  relative  near- 
ness now  confined  to  the  Pacific  Slope  and, 

Second,  how  can  we  best  develop  and  build  up  American 
trade  in  the  Oriental  countries  ? 

With  respect  to  this  whole  matter  we  should  and  do  have 
an  intelligent  policy. 

In  the  first  place,  not  alone  for  the  purposes  of  National 
defense,  but  for  commercial  purposes  as  well,  we  propose  to 
construct  an  Isthmian  Canal ;  and  in  order  that  the  benefits 
of  it  may  inure  as  nearly  as  possible  to  our  whole  people, 
we  propose  to  improve  the  Ohio  River  and  all  other  impor- 
tant tributaries  to  the  Gulf. 

The  Ohio  River  Improvement. 

With  a  stage  of  water  in  the  Ohio  River  never  less  than 
nine  feet  this  whole  Ohio  Valley  will  be  practically  as  near 
to  China  and  Japan  for  commercial  purposes  as  the  Pacific 
Slope,  and  be  on  practically  fair  terms  of  equality  with  the 
Atlantic  seaboard  for  European  trade,  and  thus  will  the 
whole  country  be  put  upon  substantial  equality  of  advantage 
with  respect  to  foreign  markets. 

I  shall  not  take  time  to  discuss  the  Ohio  River  Improve- 
ment, because,  in  the  first  place,  you  are  already  familiar 
with  it ;  and,  because,  in  the  second  place,  I  refer  to  it  only 
to  show  how  as  a  part  of  a  great  policy  it  fits  in  with  a  gen- 
eral plan  of  intelligent  public  work. 

I  dismiss  it,  therefore,  with  the  single  remark  that  you, 
who  are  directly  interested  in  it,  should  see  to  it  that  it  is 
so  far  pressed  upon  the  attention  of  Congress  as  to  secure  its 
further   progress   and    completion    concurrently    with    the 


progress  and  completion  of  the  Isthmian  Canal.     When  the 
one  is  finished  and  ready  for  use  the  other  should  be. 

The  Isthmian  Canal. 

Neither  shall  I  stop  to  discuss  the  necessity  for  an  Istli- 
mian  Canal.  This  has  been  under  consideration,  in  at 
least  a  general  way,  for  almost  a  century,  and  in  a  rather 
special  way,  from  time  to  time,  for  the  last  fifty  years. 

All  classes  and  all  sections  seem  to  be  now  alive  to  its 
irtiportance,  and  in  earnest  about  its  construction,  partic- 
ularly so  since  our  experience  with  the  Oregon  at  the  begin- 
ning of  the  Spanish- American  war. 

As  the  people  awaited  the  arrival  of  that  ship  in  Cuban 
waters  with  fear  and  apprehension  that  it  would  come  too 
late  to  join  in  our  defense  against  the  fleet  of  Cervera,  thej- 
settled  it  irrevocably  that  the  Canal  should  be  built  without 
unnecessary  delay,  and  that  it  should  be  an  American 
enterprise,  built  by  the  United  States  Government,  with 
American  mone}^  and  under  American  control. 

Having  reached  that  determination  the  first  thing  in 
order  was  to  clear  the  way  for  action. 

In  1850  the  Clayton-Bulwer  Treaty  between  England  and 
the  United  States  was  adopted  by  which  the  two  countries 
were  committed  to  a  sort  of  co-partnership  in  the  enterprise. 

On  this  account  we  could  not  proceed  without  the  consent 
of  England  unless  that  treaty  could  be  abrogated  or  super- 
seded by  another. 

It  was  a  long  tedious  negotiation,  but  finally  the  Clayton- 
Bulwer  Treaty  was  superseded  by  the  Hay-Pauncefote 
Treaty  under  which  we  were  freed  from  all  embarrassing 
obligations. 

In  the  meanwhile,  recognizing  the  great  importance  of 
the  subject,  the  President  was  given  authority  to  appoint  a 
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commission  to  visit  the  Isthmus  and  make  a  careful  exam- 
ination of  all  the  routes  that  have  been  proposed,  and  report 
as  to  which  was  was  the  most  feasible. 

At  the  same  time  agreements  were  entered  into  by  proto- 
cols, duly  signed,  with  Nicaragua,  Costa  Rica  and  the 
United  States  of  Colombia,  setting  forth,  in  general  terms, 
the  conditions  upon  which  the  routes  through  their  respect- 
ive countries  might  be  utilized  by  the  United  States. 

The  Panama  Route. 

The  report  of  the  commission  was  of  such  character  as  to 
limit  our  choice  to  the  Panama  and  the  Nicaragua  routes, 
and  after  careful  investigation  and  thorough  discussion,  the 
Congress  adopted  the  Panama  in  preference  to  the 
Nicaragua. 

It  may  not  be  without  interest  to  mention  some  of  the 
reasons  for  this  preference.  While  the  engineering  diffi- 
culties of  the  two  routes  seem  to  be  substantially  equal,  the 
Nicaragua  route  had  in  its  favor  a  better  climate,  and  for  a 
voyage  between  New  York  and  San  Francisco  a  line  about 
500  miles  shorter. 

But  the  Panama  route  has  in  its  favor  the  fact  that  the 
canal  itself  when  it  is  constructed  will  be  so  much  shorter 
that  a  ship  can  pass  through  it  in  eleven  hours  while  it  will 
require  thirty-three  hours  to  pass  through  the  Nicaragua 
Canal. 

The  Nicaragua  was  at  the  further  disadvantage  of  having 
curves  much  sharper  than  those  of  the  Panama. 

In  addition  the  harbors  of  the  Nicaragua  at  both  Grey- 
town  and  Brito  were  inadequate  in  their  natural  condition, 
and  it  was  estimated  that  the  proper  maintenance  and 
operation  of  the  canal  over  that  route  would  cost  annually 
$1,350,000  more  than  it  would  cost  over  the  Panama  route. 


Again  the  Panama  can  be  made,  if  we  see  fit  to  spend 
the  additional  mono}'  necessaiy,  a  sea  level  canal,  thus  get- 
ting rid  of  all  locks  and  dams  with  their  consequent  delays, 
while  Nicaragua  never  can  be  made  a  sea  level  canal  at 
any  cost. 

These  are  only  a  few  of  the  advantages  that  induced  us 
to  decide  in  favor  of  the  Panama  route. 

The  Treaty  With  Colombia. 

When  that  selection  was  made  negotiations  were  at  once 
commenced  between  the  Government  of  the  United  States 
of  Colombia  and  our  Government,  on  the  basis  of  the  pro- 
tocol previously  entered  into,  for  a  treaty  under  which  we 
should  be  granted  all  necessary  concessions  and  rights. 

In  this  negotiation  it  developed  that  the  Government  of 
Colombia  was  not  willing  to  embody  in  a  treaty  the  terms 
it  had  named  in  its  protocol.  It  demanded  a  number  of 
disagreeable  changes.  Among  them  an  increase  of  the 
cash  payment  from  seven  to  ten  millions  of  dollars. 

Our  Government  desiring  to  deal  fairly  and  generously 
in  the  matter,  and  anxious  to  make  progress,  finally  yielded, 
and  a  treaty  was  signed  which  was  supposed  to  be  in  all  its 
terms  and  conditions  perfectly  satisfactory  to  Colombia,  for 
in  that  treaty  every  demand  insisted  upon  by  Colombia 
was  granted. 

After  a  long  debate  the  treaty  was  ratified  by  the  Senate 
of  the  United  States.  It  was  then  sent  to  the  United  States 
of  Colombia  for  ratification. 

After  months  of  delay  it  was  finally  rejected  by  that 
Government  without  any  formal  consideration,  and  without 
any  explanation,  except  only  that  which  was  informally 
announced  that  the  Government  of  Colombia  had  concluded 
that  instead  of  the  $10,000,000  which  she  was  to  receive 
under  the  treaty,  we  ought  to  pay  her  at  least  |25, 000,000, 
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and  that  other  terms  and  conditions  should  be  exacted  to 
which  it  would  be  impossible  for  our  Government  to  agree. 
Under  the  legislation  enacted  b}'  the  Congress  the  Presi- 
dent had  a  right  after  the  lapse  of  a  reasonable  time  to 
adopt  the  Nicaragua  route,  if  he  found  it  impossible  to 
secure  the  Panama  route,  and  proceed  with  its  construction. 

The  Republic  of  Panama. 

Before  he  had  taken  any  action  under  this  provision  the 
Department  of  Panama,  which  was  apart  of  the  territory  of 
the  United  States  of  Colombia,  on  the  third  day  of  this 
month,  seceded  and  set  up  an  independent  government. 
Our  Government,  four  days  later,  on  the  7th  day  of  Novem- 
ber, recognized  that  government  as  the  de /ado  government 
of  Panama,  and  has  since  received  its  minister  and  has  recog- 
nized it  as  a  government  de  jure. 

It  has  been  said  that  President  Roosevelt  made  indecent 
haste  to  grant  this  recognition.  There  is  no  excuse  for  such 
a  statement.  He  did  not  waste  any  time  ;  he  never  does  ; 
neither  did  he  act  without  precedent. 

In  a  number  of  cases  our  recognition  of  new  governments 
has  been  quite  as  prompt,  and  in  some  of  them  even  more 
prompt. 

When  in  1871  the  people  of  France  deposed  the  Emperor, 
Napoleon  III,  and  instituted  a  republic  to  take  the  place  of 
the  monarchy,  our  recognition  was  granted  the  following 
day. 

We  were  equally  as  prompt  to  recognize  the  republic  es- 
tablished in  Spain  in  1873,  and  the  Republic  of  Brazil  when 
the  Emperor,  Dom  Pedro,  was  deposed 

Other  precedents  might  be  cited,  but  thepe  are  compara- 
tively recent  and  enough  to  serve  as  illustrations  of  what 
our  practice  has  been. 

In  none  of  these  cases  was  there  any  urgent  necessity  for 
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such  promptness  of  action.  The  recognition  was  granted 
in  each  instance  because  all  the  conditions  existed  that  are 
prescribed  by  international  law  as  necessary  to  warrant 
such  recognition ;  and  when  those  conditions  were  found 
to  exist  delay  was  optional. 

Those  conditions  are,  briefly  stated,  ttiat  the  new  govern- 
ment shall  be  in  control,  exercising  authority,  and  be  the 
only  government  that  is  in  control,  exercising  authority,  to 
whicii  a  foreign  government  can  apply  for  the  protection  of 
its  citizens  in  the  enjoyment  of  their  life  or  their  property, 
or  for  the  discharge  of  any  other  international  duty. 

But  the  situation  in  Panama  was  peculiar,  and  the  neces- 
sity for  prompt  recognition  was  especially  urgent  and 
commanding. 

Under  a  treaty  entered  into  in  1846  between  the  United 
States  and  New  Granada,  as  Colombia  was  then  called,  for 
good  and  valid  reasons  and  considerations,  the  United 
States  Government  obligated  itself  to  protect  transit  across 
the  Isthmus  by  railroad  or  canal  from  any  kind  of  harm 
or  interruption. 

This  stipulation  imposed  upon  the  United  States  a  serious 
and  responsible  duty,  which  has  continued  from  that  time 
until  now,  and  which  must  continue  so  long  as  that  treaty 
remains  in  force. 

In  recognition  of  that  duty,  and  to  discharge  it  in  the 
interest  of  travel  and  commerce  the  United  States  has  re- 
peatedly landed  its  marines  and  enforced  law  and  order 
along  the  line  of  the  Isthmian  Railroad,  and  this  it  has 
done  not  only  on  its  own  motion,  in  recognition  of  its 
duty,  but  also  at  the  request,  and  always  with  the  consent 
and  approval  of  the  authorities  of  Colombia. 

Panama  comprises  all  the  territory  of  the  United  States 
of  Colombia  on  the  isthmus.  It  is  the  only  part  of  the  soil 
of  the  United  States  of  Colombia  to  which  our  duty  attaches, 
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and  our  duty  does  attach  to  that  particular  territory,  because 
there  is  where  the  Isthmian  transit  which  we  are  to  guard 
is  located,  and  that  duty  will  remain  confined  to  that  locality 
irrespective  of  the  question  whether  Panama  continues  a 
part  of  Colombia  or  maintains  her  independence. 

It  has  been  charged  in  a  false  and  groundless  way  that  the 
United  States  Government  connived  or  intrigued  with 
Panama  to  bring  about  the  action  she  has  taken.  There 
is  no  truth  whatever  in  such  assertion. 

Such  connivance  and  intrigue  were  not  only  improper, 
but  from  the  beginning  manifestly  unnecessary. 

The  refusal  of  Colombia  to  ratify  the  treaty  under  which 
the  Canal  was  to  be  constructed  was,  under  all  the  circum- 
stances, not  only  a  breach  of  faith  towards  the  United 
States,  but  an  incalculable  outrage  upon  Panama.  By  such 
action,  had  Panama  remained  a  part  of  Colombia,  it  was 
made  impossible  for  the  United  States  to  construct  the 
Canal  over  the  Panama  route. 

We  were  thereby  driven,  if  we  constructed  the  Canal  at 
all,  to  the  Nicaragua  route,  to  the  irreparable  prejudice,  loss 
and  injury  of  Panama. 

It  is  no  wonder  that  under  such  circumstances,  provoked 
by  such  an  act,  Panama  should  take  the  action  she  did. 
It  would  have  been  an  injustice  to  herself  not  to  have  taken 
it.  She  did  not  need  any  urging.  On  the  contrary,  she  at 
once  threatened  to  resent  such  ill  treatment  by  the  action 
she  finally  took.  Only  Colombia  seems  to  have  been  blind 
to  the  course  of  events  for  which  her  action  was  responsible. 
But  however  all  that  may  be,  the  fact  remains  that  Panama 
has  seceded,  and  has  established  an  independent  govern- 
ment, which  is,  and  was  when  we  recognized  it,  in  complete 
control  of  her  entire  territory.  There  was  at  that  time, 
and  there  is  now,  no  vestige  of  the  Colombian  government 
within  the  territory  of  Panama,  no  soldiers  ;  no  constabulary, 
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no  officials,  no  representatives  of  any  kind  of  Colombian 
authority,  and  there  is  every  prospect  that  the  same  condi- 
tions will  continue  as  they  are  now. 

Under  such  circumstances,  in  view  of  our  treaty  obhga- 
tions,  and  the  compulsion  we  were  under  on  that  account 
to  be  present  in  Panama  when  necessary  to  preserve  the 
transit  from  interruption,  it  was  not  only  our  privilege,  but 
our  necessity  and  duty,  to  recognize  the  new  republic,  since 
it  was  the  only  government  with  which,  in  the  discharge  of 
that  duty,  we  could  have  official  relations. 

The  result  of  all  this  is  that  Colombia,  for  reasons  of  her 
own — it  is  not  necessary  to  characterize  them — they  speak 
for  themselves — has  forfeited  her  opportunity,  and  has  lost 
all  that  we  were  anxious  to  generously  give  her.  It  is 
through  no  fault  of  ours  that  this  misfortune  has  befallen 
her,  and  there  is  no  reason  why,  in  view  of  all  that  has 
transpired,  we  should  have  any  concern  on  her  account. 

We  have  already  signed  wath  Panama  a  new  treaty.  It  is 
far  more  favorable  to  us  than  the  one  Colombia  rejected.  In 
due  time,  it  wall,  no  doubt,  be  ratified,  and  it  is  hoped  that 
the  day  is  not  far  distant  when  the  construction  of  the 
canal  will  be  actually  commenced. 

That  construction  will  require  an  investment  of  not  less 
than  $200,000,000.  It  may  amount  to  three  or  even  four 
hundred  millions  of  dollars,  but  no  matter  what  the  cost,  if 
it  be  practicable,  as  our  engineers  report,  we  will  construct  it. 

It  will  be  a  gigantic  work.  It  will  be  of  the  highest  bene- 
fit to  the  whole  commercial  world,  but  it  will  be  of  special 
benefit  to  the  United  States  not  only  for  purposes  of  com- 
merce, but  also  for  purposes  of  national  defense. 

It  would  be  folly  for  us  to  embark  in  such  an  enterprise 
without  taking  every  proper  precaution  to  safeguard  it  by 
placing  ourselves,  so  far  as  w^e  may  in  a  position  to  defend 
and  protect  it  under  all  circumstances. 
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We  are  now  happily  at  peace  with  all  the  world.  We 
hope  so  to  remain,  but  wars  come  unexpectedly.  No  man 
knows  what  the  future  may  unfold.  Wise  statesmanship 
provides  against  all  serious  possible  contingencies. 

Hence  it  was  that  when  in  the  midst  of  the  Spanish- 
American  war  we  were  taught  the  lesson  of  the  Oregon,  and 
determined  to  construct  that  canal,  we  at  once  also  deter- 
mined to  put  ourselves,  as  fast  as  opportunities  offered,  in 
position  to  protect  and  defend  it  after  it  was  constructed. 

Hawaii. 

The  first  step  in  that  direction  was  the  acquisition  of 
Hawaii.  We  did  not  annex  those  Islands  because  we 
needed,  or  wanted,  more  territory,  merely  as  territory  ;  nor 
because  we  wanted  to  rule  over  more  people.  Neither  did 
we  imagine  that  we  would  derive  any  special  or  important 
profit  from  any  commerce  we  might  have  with  them  ;  and, 
least  of  all,  did  we  think  of  exacting  from  them  any  kind 
of  tribute. 

Such  considerations  did  not  enter  into  our  minds.  Great 
national  and  international  transactions  of  that  character 
are  not  measured  by  dollars  and  cents.  They  are  placed 
on  broader  and  higher  grounds. 

We  annexed  the  Hawaiian  Islands  because  they  belonged 
in  a  broad  political  sense  to  our  sphere  of  influence  and 
operation,  and  because  they  desired  and  asked  for  annexa- 
tion, and  because  the  time  had  come  when  either  we  must 
take  them  or  allow  England,  Germany  or  some  other  power 
to  take  them  ;  and  that  we  could  not  aff'ord  because  of  their 
commercial  and  military  strategic  position. 

They  are  so  situated,  twenty -one  hundred  miles  out  from 
San  Francisco,  in  the  Pacific  Ocean,  as  to  constitute  in  the 
possession  of  another  power  a  serious  menace,  or  in   our 
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possession,  a  complete  defense  not  only  for  our  Pacific  Coast 
generally,  but  especially  for  an  Isthmian  Canal. 

One  glance  at  the  map  shows  that  it  will  be  impossible 
for  any  hostile  fleet  to  conduct  offensive  operations  against 
either  so  long  as  we  retain  them  and  maintain  there  a  naval 
station  as  a  base  of  operations. 

Of  how  much  value  that  possession  is  and  will  be  to 
this  country  no  one  can  compute  with  accuracy,  but  in  the 
mere  matter  of  money,  measured  by  what  it  will  save  us 
to  be  thus  guarded  and  protected  from  attack,  its  value  is 
incalculable,  to  say  nothing  of  the  influence  and  prestige 
it  affords. 

The  same  is  true  as  to  Porto  Rico  and  the  military  and 
naval  reservations  and  stations  we  have  provided  for  in 
Cuba. 

If  we  are  to  construct  an  Isthmian  Canal  we  must  pro- 
vide for  its  defense  jiot  only  on  the  Pacific  side,  but  also 
on  the  Atlantic  side. 

With  Porto  Rico  under  our  flag,  and  with  the  great  naval 
stations  and  military  reservations  for  which  we  have  made 
provision  in  Cuba,  we  will  dominate  and  control  .the 
Caribbean  Sea  almost  as  completly  as  Gibraltar  ever  con- 
trolled the  Mediterranean,  while  with  the  acquisition  of  the 
Danish  and  other  islands  of  the  West  Indies  that  are 
naturally  and  surely  gravitating  toward  us,  that  control  will 
be  made  practically  complete. 

For  great  purposes  of  this  character,  to  provide  for  the 
national  defense,  and  to  make  it  possible  with  safety  to  con- 
struct a  great  world-work  for  the  benefit  of  the  world's  com- 
merce, as  well  as  our  own,  all  our  recent  acquisitions  have 
been  made. 

They  cost  but  little — measured  by  their  importance  prac- 
tically nothing — but  the  question  of  their  cost  was  scarcely 
considered.     We  annexed  them  because  they  were  deemed 
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essential  to  the  proper  execution  of  a  great  policy,  founded 
in  wisdom  and  patriotism,  and  without  thought  or  purpose 
of  greed,  selfishness  or  imperialism. 

The  Philippines. 

In  precisely  the  same  spirit  the  Philippines  were  acquired. 
We  not  only  need  an  inter-oceanic  canal  to  enable  us  to  get 
to  the  Orient,  but  we  need  the  Oriental  markets  when  we 
arrive  there. 

The  PhiHppine  Islands  stand  in  the  immediate  front  of 
practically  one-half  the  inhabitants  of  the  globe.  Those 
people  are  comparatively  jusL  beginning  to  trade  with  us. 
The  possibilities  of  their  markets  can  scarcely  be  exagger- 
ated. 

Our  commerce  with  them,  although  yet  in  its  infancy,  has 
already  become  of  great  importance.  It  is  rapidly  grow- 
ing. It  is  now  only  a  mere  promise  of  what  it  will  become, 
if  we  but  rightly  improve  our  fair  opportunities. 

To  improve  our  fair  opportunities,  we  must  maintain  and 
enforce  our  right  to  trade  there  on  equal  terms  with  the 
mo§t  favored  nation.  In  other  words,  we  must  continue  to 
insist  upon  an  open  door  for  the  United  States  as  to  Korea, 
Manchuria,  China  and  every  other  place  in  all  that  part  of 
the  globe. 

We  do  not  want  any  favor,  but  we  do  want  equality  of 
right,  and  we  will  be  derelict  as  a  government  in  our  duty 
to  this  country,  its  farmers,  its  manufacturers  and  its  wage 
workers,  if  we  fail  to  secure  that  equality  of  right  as  against 
all  who  would  deny  it,  no  matter  what  may  be  the  trouble 
or  the  cost  thereof. 

There  has  been  manifested  at  times  recently  a  disposition 
to  close  some  of  the  doors  against  us,  especially  in  China 
and  Manchuria,  but  the  wise  diplomacy  and  the  resolute 
and  forceful  determination  of  the  Government  at  Washing- 
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ton  have   proved   sufficient  so   far  to  prevent  its  consum- 
mation. 

The  value  of  these  diplomatic  victories  has  been  incal- 
culable. They  have  redounded  not  only  to  the  credit  and 
honor  of  our  Government,  but  they  are  frauglit  with  bless- 
ings beyond  computation  to  all  classes  of  our  people  and 
all  sections  of  our  land.  They  have  been  won  largely 
because  of  the  justice  of  our  demands,  but  also,  in  large 
degree,  because  of  our  well-known  ability  and  willingness 
to  compel  fair  treatment  if  it  should  be  denied. 

The  whole  world  know^s,  and  at  least  since  the  Spanish- 
American  war,  fully  appreciates,  that  the  American  people 
have  the  genius  and  the  courage  to  conceive,  formulate  and 
execute  great  national  policies.  So  long  as  we  maintain 
this  reputation  our  fair  and  reasonable  demands  for  fair 
opportunities  will  continue  to  be  granted.  Our  interests  in 
the  Far  East  will,  therefore,  if  we  are  but  true  to  ourselves, 
continue  to  grow  rapidly. 

They  have  been  for  years  so  important  that  we  have 
deemed  it  necessary  to  maintain  there,  even  in  time  of  peace, 
a  squadron  of  the  American  Navy  to  protect  them. 

This  necessity  will  become  greater  as  time  passes  and  our 
trade  expands.  But  where  will  this  navy  be  stationed  ? 
Will  we  have  for  it  a  harbor  of  our  own  where  it  can  remain 
and  go  and  come  at  pleasure,  or  shall  it  depend  upon  the 
rights  and  usages  of  comity  and  sufferance  in  the  ports  of 
strangers  ?  Before  the  Spanish-American  War  we  had  no 
harbor  or  station  an3'where  nearer  that  scene  of  commercial 
activity  than  San  Francisco.  All  the  ports  and  harbors 
beyond  were  foreign  in  peace,  and  when  war  was  declared 
between  Spain  and  the  United  States  all  that  did  not  beloug 
to  Spain,  by  operation  of  international  law,  became  imme- 
diately neutral,  and  as  such  were  instantly  closed  against  our 
ships. 
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The  effect  was  that  our  little  squadron  at  Hong  Kong 
was  compelled  within  24  hours  after  the  declaration  of  war 
to  sail  out  on  to  the  high  seas,  there  to  subsist  as  best  it 
might,  or  return  to  San  Francisco,  the  nearst  home  port, 
thousands  of  miles  from  where  it  had  been  needed  in  time 
of  peace,  abandoning  in  time  of  war  when  most  needed,  all 
the  interests  it  was  there  to  protect,  leaving  them  to  the 
mercy  of  our  enemy  who  was  at  Manila,  with  his  ships  of 
war,  simply  because  we  had  no  port  or  harbor  of  our  own 
in  which  they  could  remain,  or  which  they  could  use  as  a 
base  of  operations. 

Either  that  or  as  an  alternative  it  could  go  to  Manila  and 
strike  a  double  blow  at  our  enemy  by  destroying  his  fleets 
and  taking  possession  of  his  ports. 

This  alternative  was  wisely  ordered  and  as  a  result  there 
was  quickly  written  another  brilliant  and  thrilling  chapter 
of  American  history,  and,  at  the  same  time,  we  secured 
there  a  port  of  our  own  which  we  had  so  long  needed,  but 
never  will  again  lack  unless  we  are  guilty  of  the  supremest 
folly. 

From  time  to  time  we  see  estimates  of  the  cost  that  has 
been  incurred  on  account  of  the  acquisition  of  the  Philip- 
pines, the  suppression  of  the  insurrection,  and  the  mainten- 
ance there  of  the  military  and  civil  governments  we  have 
established,  and  over  against  this  great  aggregate  we  see  set 
down  the  comparatively  minor  results  of  close  calculations 
of  the  financial  profits  that  have  been  derived  from  our  com- 
merce with  those  islands. 

We  also  see  discouraging  descriptions  of  the  inhabitants 
of  the  archipelago  and  our  troubles  and  trials  in  maintain- 
ing our  authority.  These  are  undoubtedly  great.  All  well 
informed  men  knew  they  would  be  great  when  we  acquired 
those  possessions,  and  if  only  such  considerations  had  been 
taken  into  the  account  we  would  never  have  consented,  much 
less  desired  to  make  such  an  acquisition. 
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But  if  I  have  spoken  to  any  purpose  I  have  shown  that 
these  are  only  incidents  attending  the  execution  of  a  great, 
broad,  intelligent,  patriotic,  American  policy,  by  which  it 
is  sought  to  secure  and  maintain  not  only  a  base  of  opera- 
tions, but  an  advantage,  a  power,  and  a  prestige  in  the 
Orient  that  will  make  for  us  in  the  commercial  rivalries  we 
cannot  avoid  beyond  anything  that  human  wisdom  can 
accurately  foresee  or  approximately  estimate. 

To  all  who  study  the  conditions  there  obtaining  and  the 
results  we  are  seeking  to  achieve  it  must  be  manifest  that 
we  must  not  only  in  fact  be  ready  at  all  times  to  enforce 
our  just  rights,  but  also  appear  at  all  times  to  other  nations 
to  be  thus  prepared. 

For  us  to  haul  down  our  flag  and  bring  away  our  army 
and  navy  and  abandon  the  Philippines  would  be  to  sur- 
render all  chance  for  equality  of  opportunity  in  the  greatest 
of  the  new  markets  of  the  world. 

This  would  be  worse  than  mere  folly.  It  would  be  little, 
if  at  all,  short  of  a  great  crime  against  the  toiling  millions 
in  the  fields  and  shops  and  factories  of  America  ;  for  such  a 
surrender  would  sacrifice  our  chance  to  fairly  share  those 
markets  and  also  necessitate  a  corresponding  restriction  of 
our  productive  energies  and  capacities. 

As  a  mere  question  of  world  politics  we  could  not  afibrd 
any  such  action.  It  would  write  us  down  as  a  weak, 
halting  and  vacillating  people. 

Neither  could  we  in  honor  take  any  such  action,  because 
of  the  obligations  we  have  assumed,  for  the  faithful  dis- 
charge of  which  we  will  be  compelled  to  remain  there  for 
at  least  a  good  many  years  to  come.  I  cannot  on  this  occa- 
sion discuss  those  aspects  of  the  case.  I  refer  to  them  only 
to  show  that  they  unite  with  our  highest  business  interests 
to  command  us  to  remain  where  the  fortunes  of  war  have, 
not  unfortunately,  but  most  happily  placed  us. 
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Let  us,  therefore,  take  courage  for  the  tasks  we  have  un- 
dertaken, assured  that  if  we  but  go  forward  in  the  paths 
upon  which  great  events  have  set  our  feet  there  will  be,  un- 
til long  after  "our  day  and  generation",  ever  widening 
fields  for  the  investment  of  capital  and  the  employment  of 
labor,  with  a  consequent  increase  of  national  wealth,  hap- 
piness, honor  and  power  that  will  surpass  the  expectations 
of  the  most  sanguine  believers  in  the  destiny  and  ultimate 
greatness  and  grandeur  of  the  Auierican  people. 
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The  Senate  having  under  consideration  the  following  resolution  submitted 
by  Mr.  Hoar— 

Resolved,  That  the  President  be  requested,  if  not,  in  his  judgment,  incom- 
patible with  the  public  interest,  to  communicate  to  the  Senate  such  facts  as 
may  be  in  his  possession,  or  in  that  of  any  of  the  Executive  Departments,  as 
will  show  whether  at  the  time  of  the  ratification  of  the  treaty  with  the  Re- 
public of  Panama,  lately  communicated  to  the  Senate,  Panama  had  success- 
fully established  its  independence,  had  lawfully  adopted  a  constitution,  and 
had  given  authority  to  the  persons  with  whom  said  treaty  purports  to  have 
been  made  to  negotiate  and  ratify  the  same; 

Also,  the  population  of  said  Republic  of  Panama  at  that  time,  its  capacity 
for  self-government,  and  the  race  and  character  of  the  persons  composmg  it; 

Also,  whether  the  officials  negotiating  or  ratifying  the  treaty  on  the  part 
of  Panama  had  any  personal  or  private  interest  in  or  relation  to  the  construc- 
tion of  a  canal  across  the  Isthmus  of  Panama; 

Also,  whether  the  constitution  of  the  Republic  of  Colombia  authorized  the 
secession  of  Panama  therefrom,  and  whether  Colombia  was  prevented  by  the 
action  of  the  United  States  or  by  any  olficer  or  force  under  the  jurisdiction 
of  the  same  from  attempting  to  assert  its  authority  or  to  prevent  such  seces- 
sion, and  what  instructions,  if  any,  had  been  given  by  the  Government  of  the 
United  States  to  such  oflicers,  whether  civil,  military,  or  naval,  and  whether 
if  any  action  had  been  taken  by  such  oflicers  without  special  authority  what 
action  was  so  taken,  and  whether  such  action  has  been  approved  or  disap- 
proved by  the  Government  of  the  United  States; 

Also,  at  what  time  informatien  of  any  revolution  or  resistance  to  the  Gov- 
ernment of  Colombia  in  Panama  was  received  by  the  Government  of  the 
United  States  or  any  Department  thereof,  and  whether  any  information  was 
received  of  any  expected  or  intended  revolution  before  it  occurred,  and  the 
date  of  such  information- 
Mr.  FORAKER  said: 

Mr.  President:  I  was  about  to  say,  when  interrupted,  that 
when  yesterday  morning  I  read  in  the  paper  an  account  of  the 
proceedings  of  the  Democratic  caucus  held  the  preceding  evening 
I  knew  there  was  trouble  ahead,  for  the  account  of  those  proceed- 
ings I  read  stated  that  at  that  caucus  it  had  been  resolved  and 
determined  that  every  member  of  the  Democratic  party  in  the 
Senate  should  vote  as  two-thirds  of  that  membership  should  de- 
cide on  every  question  voted  upon  in  the  Senate  in  every  instance, 
except  only  when  such  a  vote  would  interfere  with  the  conscience 
of  some  Democratic  member. 

Mr.  TILLMAN.    Something  you  have  not  got.     [Laughter.] 

Mr.  FORAKER.  I  knew  then  that  the  vote  would  be,  under  all 
circumstances,  when  a  two-thirds  membership  had  so  decreed  it, 
a  unit  vote.  I  must  confess,  however,  that  my  confidence  in  that 
idea  was  somewhat  shaken  when  in  the  course  of  the  debate  in  the 
Senate  yesterday  the  Senator  from  South  Carolina,  who  has  just 
interrupted  me,  showed  such  remarkable  familiarity  with  the 
Scriptures.  [Laughter.  ]  I  concluded  then  that  in  all  probability 
he  was  the  particular  Senator  who  was  had  in  mind  when  that 
provisional  exception  was  made.     [Laughter,] 
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I  was  prepared,  Mr.  President,  by  that  account  of  what  had  oc- 
curred in  the  Democratic  caucus  to  hear  without  surprise  the  re- 
marks of  the  eloquent  and  distinguished  Senator  from  Texas  [Mr. 
Bailey]  in  the  course  of  his  speech  yesterday  when  he  told  us 
there  would  be  hereafter  no  White  House  Democratic  Senators; 
that  the  Democratic  party,  which  had  ruled  this  country  for  sixty 
years  practically  without  interniption  before  the  war,  but  for 
reasons  satisfactory  to  the  American  people  had  not  been  allowed 
to  govern  the  country  since,  except  for  a  brief  fotir  years,  had  at 
last  become  rejuvenated,  reorganized,  concentrated,  and  that  they 
were  now  prepared  to  go  into  the  national  contest  of  1904  shoul- 
der to  shoulder,  determined  to  carry  their  flag  to  victory. 

I  was  not  surprised,  therefore,  when  I  realized  that  an  attack 
was  being  made  in  this  Chamber  upon  the  Administration,  an 
attack  especially  directed  at  President  Roosevelt;  but  I  was  sur- 
prised when  I  saw  that  attack  made  by  the  distinguished  Senator 
from  Massachusetts  [Mr.  Hoar]  ;  and  I  believe  the  whole  coun- 
try will  be  surprised  when  they  read  the  character  of  speech  that 
has  been  made,  and  when  reading  it  they  realize  the  sincerity  of 
the  eloquent  tribute  paid  to  the  Senator  from  Massachusetts  by 
the  distinguished  Senator  from  Maryland  [Mr.  Gorman]  ,  who 
now  leads,  according  to  popular  report,  the  Democratic  party  in 
the  Senate,  and  hopes  to  lead  the  Democratic  party  in  the  cam- 
paign of  1904. 

Mr.  President,  I  do  not  intend  here  in  this  open  session  to  say 
all  that  I  feel  prompted  to  say  about  the  character  of  the  speech 
which  has  been  made  by  the  Senator  from  Massachusetts. 

He  remarked  in  his  opening  sentences  that  if  any  Senator  felt 
as  he  proceeded  that  his  speech  should  be  made  in  executive  in- 
stead of  open  session  he  would  at  any  time  yield,  as  I  understood 
him,  for  that  order  to  be  made.  It  is  possible  that  is  a  sufficient 
apology  and  explanation  for  him  to  make,  entertaining  the  views 
he  did.  for  making  that  speech  in  open  session;  but  I  submit  to 
the  judgment  even  of  our  Democratic  friends,  who  have  united 
for  the  purposes  of  victory  in  the  next  campaign,  that,  looking  in  a 
nonpartisan  way,  as  we  all  should  and  as  the  Senator  from  Mary- 
land [Mr.  Gorman]  says  he  always  does  when  we  consider  inter- 
national questions  and  relations,  that  speech  should  have  been 
made  in  executive  session  and  not  in  the  open  Senate,  or,  Mr. 
President,  as  some  one  suggests  to  me  within  my  hearing,  it  should 
never  have  been  made  at  all.  But,  Mr.  President,  it  has  been 
made,  and  it  is  for  us  to  consider  and  to  deal  with  as  we  may 
think  we  should. 

It  ought  to  have  been  made  in  executive  session,  if  it  was  to  be 
made  at  all.  not  alone  because  it  involved  an  attack  upon  the 
Administration,  but  because  it  involved  an  attack  upon  our  coun- 
try as  well.  There  is  a  treaty  now  before  the  Senate  with  re- 
spect to  this  identical  matter,  a  treaty  concerning  a  great  trans- 
action, of  whicli  the  whole  world  is  witness.  All  the  nations 
have  our  action  under  consideration.  It  does  seem  to  me  that  it 
would  have  been  the  part  of  both  patriotism  and  wisdom,  cer- 
tainly the  part  of  conservatism,  for  the  Senator  from  Massa- 
chusetts to  have  waited  until  that  treaty,  involving  all  these 
transactions  which  he  has  discussed,  could  be  considered  in  the 
committee  where  it  is  pending,  and  then  be  considered  here  in 
executive  session  of  the  Senate,  where  international  relations 
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and  international  questions  can  be  considered  without  oflfense 
to  anyone- — 
Mr!  TILLMAN.    Mr.  President 


Mr.  FORAKER.  Wait  a  minute— and  where,  Mr.  President, 
all  the  information  called  for  by  this  resolution  could  have  been 
secured  just  as  well  as  here  in  the  open  Senate. 

Therefore  it  is,  I  say,  I  criticise  that  speech  because  of  the  fact 
that  any  purpose  the  Senator  could  have  had  in  mind  to  subserve, 
so  far  as  giving  information  and  the  benefit  of  his  views  to  his 
brother  Senators  is  concerned,  could  have  been  subserved  better 
behind  the  doors  in  executive  session  than  in  the  open  Senate, 
where  the  words  spoken  will  be  taken  up  and  spread  broadcast 
before  the  world  as  words  of  criticism  coming  from  the  Senate  of 
the  United  States  upon  the  President  of  the  United  States  in  this 
great  matter.  I  doubt  not  the  President  has  acted  from  senti- 
ments and  motives  of  the  highest  and  the  loftiest  patriotism  and 
the  purest  intention  to  subserve  American  good. 

Now  I  yield  to  the  Senator  from  South  Carolina. 

Mr.  TILLMAN.  I  should  like  to  ask  the  Senator  from  Ohio, 
who  seems  to  be  informed  on  this  question  and  has  assumed  the 
role  of  championing  the  President's  action,  defending  and  ex- 
plaining it,  if  he  knows,  and  is  willing  to  tell  the  Senate  and  the 
country,  anything  about  the  authenticity  or  reliability  or  truth- 
fulness of  the  reports  which  we  read  in  the  daily  newspapers  of 
the  preparations  now  actively  in  progress  by  our  chief  of  staff 
and  his  subordinates  for  mobilizing  5,000  American  soldiers  to 
march  on  Bogota?  Is  that  all  a  part  of  the  same  policy  as  to  this 
nebulous  or  baby  Republic  that  was  born  in  some  back  room?  If 
we  are  going  to  have  war  precipitated  by  the  Executive  while  we 
are  trying  to  discuss  a  treaty,  we  ought  to  know  it. 

Mr.  FORAKER.  I  am  always  glad  to  be  interrupted  by  the 
Senator  from  South  Carolina  when  he  simply  wants  to  ask  a  ques- 
tion. He  has  asked  one  now,  and  I  .should  take  pleasure  in  an- 
swering it  if  I  could,  but  I  have  no  knowledge  of  any  such  mat- 
ters as  his  question  is  directed  to.  I  have  only  the  knowledge  in 
regard  to  these  matters  that  is  common  knowledge  to  all  Senators, 
or  at  least  to  all  Senators  who  seek  light. 

Mr.  TILLMAN.  Was  not  such  information  given  out  at  the 
White  House? 

Mr.  FORAKER.  Nothing  has  been  given  out  to  me  at  the 
White  House. 

Mr.  TILLMAN.     Ah! 

Mr.  FORAKER.  If  the  Senator  desires  any  information  from 
the  White  House.  I  suggest  that  he  apply. 

Now,  Mr.  President,  having  said  that  much  in  a  prefatory  way, 
I  want  to  say  something  about  the  merit  of  this  transaction 
which  has  been  so  severely  criticised  by  the  Senator  from  Massa- 
chusetts. He  reads  a  lot  of  telegrams  and  draws  therefrom  an 
inference,  which  he  states  as  his  conclusion,  to  the  effect  that 
this  Government,  although  denying,  as  it  has  been  denied  over 
and  over  again,  any  part  whatever  in  any  connivance  or  intrigue 
in  regard  to  the  matter,  was  yet  proceeding  in  such  a  way  that 
no  other  conclusion  could  be  deduced  therefrom. 

Mr.  President,  as  I  read  these  telegrams  in  the  light  of  our  duty 
and  obligation  to  Panama  with  respect  to  the  transit  across  the 
Isthmus,  I  see  no  occasion  to  draw  therefrom  any  inference  ex- 
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cept  only  that  the  President  of  the  United  States  was  alert  to  do, 
in  a  patriotic  way,  his  duty  as  the  President  of  the  United  States. 

Mr.  HOAR.     "Will  the  Senator  allow  me  to  say  a  word? 

The  PRESIDENT  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Massachusetts? 

Mr.  FORAKER.    I  do. 

Mr.  HOAR.  I  wish  to  say  that  the  Senator  totally  misunder- 
stands and,  misunderstanding,  totally  perverts  what  I  have  either 
said  or  thought. 

Mr.  FORAKER.  I  do  not  know  to  what  particular  remark  of 
mine  the  Senator  from  Massachusetts  has  reference,  but  I  sub- 
mit to  Senators  who  listened  to  the  Senator  from  Massachusetts 
that  I  have  said  nothing  in  answer  to  the  speech  of  the  Senator 
from  Massachusetts  that  I  was  not  warranted  in  saying;  and  I 
will  add  that  I  have  not  said,  and  I  will  not  say  here  in  this  pres- 
ence, to  go  into  the  Record  and  to  be  spread  before  the  world,  all 
that  I  feel  I  should  say  in  answer  to  that  speech. 

Mr.  HOAR.  If  the  Senator  will  permit  me.  I  do  not  propose 
to  be  put  by  the  Senator  from  Maryland  [Mr.  Gorman]  or  by  the 
Senator  from  Ohio  [Mr.  Foraker]  into  any  false  position.  The 
Senator  is  welcome— and  I  do  not  think  he  will  find  anybody  afraid 
of  him — to  make  any  comment  on  anything  I  say  in  the  Senate 
that  he  chooses,  here  or  anywhere  else,  publicly  or  privately.  I 
said  this 

Mr.  FORAKER.     Mr.  President,  I  do  not- 


The  PRESIDENT  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Massachusetts? 

Mr.  FORAKER.     No;  1  do  not  yield  any  longer 

Mr.  HOAR.    Very  well. 

Mr.  FORAKER.  Unless  the  Senator  will  tell  me  that  he  is 
going  to  be  very  brief  about  it.  The  Senator  came  in  here  and 
read  a  carefully  prepared  speech,  which  will  go  into  the  Record 
precisely  as  he  read  it  to  the  Senate,  and  every  Senator  and  all 
the  coimtry  can  see  precisely  what  he  said.  What  I  am  saying 
will  be  reported  and  printed  in  that  same  Record  precisely  as  I 
say  it  here.  I  do  not  understand  that  I  am  saying  anything 
about  the  Senator's  speech  that  I  am  not  warranted  in  saying. 

Mr.  HOAR.  Does  the  Senator  decline  or  consent  to  permit  me 
to  state  wherein  he  misstates  my  position? 

Mr.  FORAKER.  Well,  I  have  such  a  profound  respect  and  re- 
gard and  sincere  friendship  for  the  Senator  from  Massachusetts 
that  I  always  yield  to  any  request  he  makes,  but  I  beg  the  Sena- 
tor from  Massachusetts,  if  he  is  to  interrupt  me,  speaking,  as  I 
am,  without  thought  that  there  was  to  be  a  speech  to  be  answered 
in  the  Senate  at  this  time,  that  he  will  speak  briefly,  and  let  me 
proceed  with  my  remarks. 

Mr.  HOAR.     I  shall  be  very  brief. 

Mr.  FORAKER.  I  can  assure  the  Senator  that  I  had  no  thought 
or  desire  to  misrepresent  him.     He  knows  that,  I  think. 

Mr.  HOAR.  I  can  not  imderstand  the  respect  and  regard  the 
Senator  has  for  me  which  imputes  to  me  something  which  I 
clearly  disclaimed  when  I  spoke,  and  that  is  the  kind  of  respect 
and  regard  my  honorable  friend  from  Ohio  has  forme,  as  is  shown 
in  what  he  said.     I  certainly  have  great  respect  for  him. 

I  can  state  my  point  in  two  minutes,  and  anybody  who  doubts 
whether  I  am  sincere  or  not,  either  my  countrymen  or  my  associ- 
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ates  in  the  Senate,  or  whether  I  state  the  exact  truth,  will  found 
that  doubt  on  a  belief  or  a  disbelief  of  whether  I  state  or  misstate 
my  proposition  when  I  now  reaffirm  it. 

I  say  that  the  President  has  said  to  the  public  and  to  the  Senate 
that  he  disclaims  certain  conduct  as  unworthy  of  him  by  giving 
evidence  to  the  press  that  the  charge  of  it  was  false  and  by  send- 
ing a  message  to  the  House  of  Representatives;  and  I  called  at- 
tention to  the  fact  that  the  documents  which  he  sent  in  failed  to 
make  that  clear  by  not  distinctly  disclaiming  that  he  had  or  the 
Administration  had  notice  of  that  revolution;  and  that  as  the 
documents  were  left,  it  appeared  that  the  first  thing  our  forces 
had  done  was  to  prevent  a  lawful  government  from  anticipating 
the  outbreak;  that  I  believed,  from  my  Iniowledge  of  the  charac- 
ter of  the  President,  that  his  statement  was  actually  true— and 
who  does  not?— and,  therefore,  asked  him  to  supply  the  lacking 
information  by  stating  on  what  ground  the  Administration  pro- 
ceeded in  taking  steps  for  the  restraint  of  Colombia.  That  is  all. 
I  do  not  propose,  after  thirty-four  years'  service  within  these 
walls,  to  trouble  myself  to  contradict  again  an  imputation  to  me 
of  any  other  meaning,  of  any  indirectness  or  artifice  on  my  part. 
If  the  Senator  from  Ohio  chooses  to  charge  me  with  it.  of  course 
I  can  not  help  it.  He  will  do  his  duty,  and  I  will  take  care  of 
myself. 

Mr.  FORAKER.  Mr.  President,  I  am  delighted  to  know  that 
the  Senator  from  Massachusetts  is  not  afraid  of  anybody.  [Laugh- 
ter.! 

Mr.  HOAR.  I  said  I  did  not  think  the  Senator  would  find  that 
anybody  was  afraid  of  him. 

Mr.  FORAKER.  I  do  not  know  of  any  reason  why  the  Senator 
should  talk  of  being  afraid  of  anybody.  He  made  a  speech,  and 
I  am  undertaking  to  make  some  answer  to  it.  I  am  undertaking 
to  answer  him  under  embarrassing  circumstances  and  without 
the  slightest  preparation.  I  know  nothing  about  the  Senator's 
speech,  except  the  language  as  I  learned  it  from  his  lips  as  the 
speech  fell  from  them.  I  submit  to  every  Senator  here  that  I 
have  not,  no  matter  what  the  Senator  from  Massachusetts  has 
just  now  seen  fit  to  say,  misrepresented  or  perverted  a  single  idea 
that  he  expressed.  Certainly  I  have  not,  so  far  as  I_  have  under- 
stood him.  A  man  can  not  make  any  headway  in  argument 
among  intelligent  men  by  perverting  what  is  said  by  his  antago- 
nist, especially  when  it  has  been  said  in  almost  the  same  minute 
in  which  the  answer  is  made. 

I  regret  that  the  Senator  from  Massachusetts  does  not  appreci- 
ate my  respect  and  my  esteem.  But  yet,  Mr.  President,  I  can 
not  understand  how  anyone  can  escape  from  what  I  said  I  under- 
stood to  be  the  effect  of  his  speech,  that  from  the  telegrams  read  the 
Senator  inferred  a  conclusion  that  was  in  direct  contradiction  of 
the  statement  of  the  President  of  the  United  States. 

The  President  has  stated  that  there  was  no  connivance  and  no 
intrigue,  and  yet  the  Senator  from  Massachusetts,  reading  these 
telegrams,  talks  about  gestation,  which  seems  to  have  brought 
forth  an  idea  in  his  mind  that  the  President  shall  submit  proof  to 
him  that  he  was  telling  the  truth  when  he  made  the  statement 
that  he  had  not  connived  and  had  not  intrigued.  But  I  shall  pass 
from  that.  The  remarks  of  the  Senator  will  be  in  the  Record, 
and  my  remarks  will  be  there  precisely  as  I  have  uttered  them, 
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and  Senators  can  judge,  and  all  who  read  can  jndge,  whether  or 
not  the  Senator  from  Massachusetts  has  any  cause  to  criticise  any- 
thing I  have  said. 

What  I  was  proceeding  to  say  when  the  Senator  from  Massa- 
chusetts interrupted  me  was  this,  Mr.  President:  That  the  situa- 
tion in  Panama  was  one  as  to  which  there  was  common  knowl- 
edge to  all  informed  newspaper-reading  people  throughout  this 
country.  When  we  ratified  the  treaty  providing  for  the  construc- 
tion of  the  canal  across  the  Isthmus  and  sent  it  to  the  United 
States  of  Colombia  for  ratification,  we  did  that  pursuant  to  other 
steps  which  had  been  previously  taken.  Let  us  recall  what  they 
were. 

In  the  first  place,  Mr.  President,  when  it  was  resolved  that  we 
would  build  an  isthmian  canal,  negotiations  were  entered  into 
not  only  with  Colombia  but  with  Costa  Rica  and  with  Nicaragua. 
Then  protocols  were  signed  with  all  those  countries.  A  protocol 
was  signed  with  Colombia,  one  condition  of  which  was  that  we 
should  pay  her  $7,000,000  if  finally  we  determined  that  we  woiild  ac- 
cept the  Panama  route.  We  then  undertook  the  negotiation  of  a 
treaty  with  Colombia  in  accordance  with  the  terms  and  condi- 
tions of  that  protocol;  but  when  we  had  turned  from  the  Nica- 
ragua route,  and  had  accepted  the  Colombia  route,  and  had  ex- 
pressed our  preference  for  it,  Colombia  did  not  seem  willing  to 
make  a  treaty  with  us  in  accordance  with  her  protocol. 

Instead  of  a  cash  payment  of  $7,000,000.  she  demanded  the  pay- 
ment of  $10,000,000  in  cash.  She  exacted  from  us  other  terms 
and  conditions  that  were  severely  criticised  in  this  Chamber,  but 
finally,  after  a  long  debate,  the  treaty  was  ratified.  We  sent  it 
there.  That  treaty  embodied  every  demand  that  Colombia  had 
made  of  us,  whether  of  money  or  other  kind  of  terms  and  condi- 
tions. What  happened?  Instead  of  ratifying  it  with  these  in- 
creased payments  and  other  terms  and  conditions  that  she  had 
demanded  and  we  had  generously  granted,  months  passed,  when 
finally  the  treaty  was  rejected  unanimously,  without  any  consid- 
eration whatever  having  been  given  to  it  by  the  ratifying  power 
of  Colombia. 

No  official  explanation  was  offered  to  this  Government  for  such 
action.  The  only  explanation  ever  given  was  an  informal  ex- 
planation given  out  by  a  distinguished  citizen  of  Colombia,  who 
apparently  journeyed  all  the  way  from  Colombia  to  New  York  to 
give  us  that  information.  He  gave  it  in  the  shape  of  a  news- 
paper interview,  in  which  he  announced  that  they  could  not 
agree  to  the  treaty  unless  we  struck  out  $10,000,000  and  inserted 
$25,000,000. 

Mr.  MORGAN.  Mr.  President,  may  I  ask  the  Senator  a  ques- 
tion about  that? 

The  PRESIDENT  pro  tempore.    Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Alabama? 
Mr.  FORAKER.     Certainly. 

Mr.  MORGAN.  It  was  with  President  Marroquin  with  whom 
we  negotiated  the  treaty.  That  is  admitted.  I  suppose,  by  every- 
body. Was  the  Congress  of  Colombia  ever  in  any  way  consulted 
or  committed  to  the  Hay-Herran  treaty  before  it  was  ratified  by 
the  Senate  of  the  United  States? 

Mr.  FORAKER.  The  treaty  was  negotiated  in  the  ordinary 
way,  as  I  understand  it.  I  do  not  suppose  it  was  submitted  to 
them  before  it  had  been  submitted  to  us. 
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Mr.  MORGAN.  That  Congress  was  not  even  in  existence  at 
the  time. 

Mr.  FORAKER.     I  understand  it  was  not. 

Mr.  MORGAN.  And  I  do  not  understand  how  the  Colombian 
Congress  by  rejecting  that  treaty  could  be  guilty  of  a  breach  of 
faith. 

Mr.  FORAKER.  I  am  reciting  the  fact  that  they  did  reject 
it.  I  have  no  time  in  this  hurried  debate  to  go  into  detail  and 
elaborate  any  of  these  matters.     That  is  what  was  done. 

The  very  moment  we  sent  that  treaty  to  the  United  States  of 
Colombia  for  action  there,  for  them  to  ratify  it,  there  was  evi- 
denced a  disposition  unfriendly  to  it,  a  disposition  that  grew 
stronger  and  stronger  in  its  manifestation,  until  finally  the  re- 
jection came. 

What  did  that  mean  to  Panama?  Take  the  map  and  look  at  it — 
a  mere  isthmus,  as  it  is  properly  called.  Colombia  situated  in 
South  America;  Panama  as  disconnected  as  a  State  could  possi- 
bly be,  both  by  water  and  by  the  nature  of  the  land  that  inter- 
vened. To  that  little  Department  of  Panama  the  consti'uction 
of  the  canal  at  that  point  nieant  the  most  important  advantage 
to  her  that  you  could  possibly  conceive.  For  that  canal  not  to 
be  constructed  there,  but  to  be  constructed  at  some  other  place, 
meant  the  most  positive  disadvantage  to  her. 

She  was  intensely  in  favor,  therefore,  of  this  canal  being  con- 
structed at  that  place,  and  in  favor,  therefore,  of  the  ratification 
of  that  treaty.  But  despite  all  she  could  do  the  treaty  was  re- 
jected. At  once  it  became  known  through  the  newspapers — not 
by  any  agent  sent  here  or  sent  elsewhere,  but  as  common  knowl- 
edge, reported  by  the  Associated  Press  and  otherwise — that  the 
people  of  Panama  were  in  a  state  of  discontent  and  that  they 
would  not  submit  to  such  disregard  of  their  interests  by  the  Gov- 
ernment under  which  they  were  then  living.  It  became  at  once 
known,  in  other  words,  that  she  was  proposing  to  secede  and  set 
up  an  independent  government  for  herself. 

That  was  published  everywhere.  I  read  of  it.  I  spoke  about 
it  in  public  speech  during  the  campaign  in  Ohio.  No  agent  came 
to  the  President  of  the  United  States.  The  President  of  the 
United  States  sent  no  agent  to  Panama.  It  was  not  necessary. 
Panama  was  acting  in  her  own  interest.  She  was  exercising  her 
right  to  object  to  the  action  of  her  Government,  and  her  Govern- 
ment persisting  in  wronging  her,  she  had  a  right,  if  she  saw  fit, 
to  go  into  rebellion. 

In  other  words,  weeks  before  she  declared  her  independence  it 
became  known  that  she  would  take  that  step — not  officially,  but 
it  became  known  to  every  man  who  studied  the  situation  and  con- 
sidered what  human  nature  would  do  under  such  circumstances. 
The  clouds  were  gathering.  Should  the  United  States,  through 
its  Administration  at  "Washington,  be  unmindful  of  that  fact? 
Not  at  all.  It  was  our  duty  to  be  watchful  with  respect  to  it 
under  any  circumstances,  but  particularly  so  in  view  of  our  obli- 
gations to  preserve  that  transit  free  from  interruption. 

Ever  since  1846,  when  the  treaty  between  this  Government  and 
New  Granada,  as  that  country  was  then  called,  was  entered  into, 
we  have  been  under  that  obligation.  Time  and  again  we  have 
landed  our  marines  to  preserve  order  and  to  protect  that  transit 
from  interruption  and  embarrassment.  Repeatedly  we  have  done 
that  at  the  request  of  Colombia;  we  have  done  it  in  a  number  of 
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instances  on  our  own  motion.  The  President  of  the  United  States, 
seeing  the  storm  coming,  seeing  the  action  that  was  threatened, 
remembering  his  obligation  to  preserve  peace  and  order  and  pro- 
tect that  transit  from  interruption,  but  did  his  duty  in  taking 
all  preliminary  necessary  steps  to  preserve  order  when  such  a 
contingency  should  arise. 

Mr.  President,  as  is  suggested  to  me,  suppose  he  had  not  done 
it;  suppose  the  rebellion  had  come;  that  secession  had  been  ac- 
complished; that  war  had  ensued,  and  all  the  results  that  accom- 
pany war  had  followed,  what  would  have  been  the  criticism  then 
of  our  friends  on  the  other  side?  It  would  have  been  a  criticism, 
not  that  the  President  had  acted  precipitately,  not  that  he  had 
acted  without  cause,  but  that  he  had  not  acted  at  all;  that  he  had 
lost  the  canal  after  the  United  States  had  expressed  her  preference 
for  it,  and  after  the  people  of  the  whole  country,  without  regard 
to  party  and  without  regard  to  section,  had  demanded  it. 

But,  Mr.  President,  it  was  in  view  of  just  such  a  contingency, 
not  knowing  what  might  happen,  but  to  be  prepared  for  the  worst 
and  to  discharge  our  duty  in  any  event,  that  the  President  took 
the  steps  indicated  by  the  telegi'ams  read  by  the  Senator  from 
Massachusetts,  from  which  he  derives  such  criticising  conclusions. 

We  are  given  the  date  when  the  secession  occurred;  we  are 
given  the  date  when  the  recognition  was  accorded,  and  we  are 
asked  to  believe,  if  we  agree  with  the  Senator  from  Massachu- 
setts, that  there  was  inordinate  haste,  indecent  haste,  in  granting 
that  recognition. 

Mr.  HOAR.  Mr.  President,  will  the  Senator  allow  me  to  say 
that  I  distinctly  stated  that  I  had  no  criticism  to  make  on  that 
subject,  and  that  the  time  in  which  such  a  thing  should  be  done — 
a  little  matter  like  that — could  not  be  at  all  affected  by  the  time 
we  should  have  taken  in  our  civil  war.  It  was  a  field-mouse 
transaction,  so  far  as  that  was  concerned.  I  not  only  disclaimed 
what  the  Senator  imputes  to  me,  but  I  gave  what  I  thought  the 
strongest  argument  and  the  most  apt  illustration  I  could  think  of 
to  show  that  so  far  as  that  was  concerned  there  was  no  criticism 
whatever.  If  the  Senator  will  read  my  speech  in  the  Record  he 
will  find  it  to  be  so. 

Mr.  FORAKER.  Mr.  President,  I  am  glad  the  Senator  from 
Massachusetts  has  reconsidered,  and  that  he  has  concluded  to  in- 
terrupt me. 

Mr.  HOAR.     I  have  not  reconsidered. 

Mr.  FORAKER.  Well,  the  Record  will  show  as  to  that  also. 
Mr.  President,  it  is  true  the  Senator  from  Massachvisetts  said  it 
did  not  matter  whether  it  was  five  minutes,  or  five  days,  or  five 
months,  or  some  other  specified  time  that  intervened  between  se- 
cession and  the  establishment  of  an  independent  government  and 
its  recognition;  but  I  understood  the  Senator — and  if  I  misunder- 
stood him  I  withdraw  the  statement  I  made  a  moment  ago — to  be 
arguing  in  that  connection  that  there  was  not  any  necessity  for 
haste,  because  it  did  not  matter  whether  the  recognition  came 
five  minutes  afterwards,  or  five  days  afterwards,  or  five  months 
afterwards,  it  was  just  as  effective  when  it  did  come. 

Mr.  HOAR.     Mr.  President 

Mr.  FORAKJER.     I  object  to  being  interrupted  any  more. 

Mr.  HOAR.     I  think  the  Senator  ought  not  to  misstate  my  po- 
sition. 
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Mr.  FORAKER.    Have  I  misstated  again? 

Mr.  HOAR.  I  stated  as  distinctly  and  as  clearly  as  Iconld  put 
it  into  words  the  exact  contrary  of  what  the  Senator  has  said.  I 
said  that,  in  my  judgment,  there  was  no  criticism  to  be  made  in 
the  matter  of  haste. 

Mr.  FORAKER.  Did  I  not  withdraw  that?  What  is  the  use 
of  arguing  it  again? 

Mr.  HOAR.  The  Senator  said  he  would  withdraw  it,  and  then 
he  added  that  he  was  glad  I  reconsidered  my  statement. 

Mr.  FORAKER.  That  was  the  Senator's  statement,  not  to 
interrupt  me  again.     [Laughter.] 

Mr.  HOAR.  I  did  not  make  any  such  statement,  Mr.  Presi- 
dent. I  made  no  statement  that  I  would  not  interrupt  the  Sena- 
tor again. 

Mr"  FORAKER.  Then  I  hope  the  Senator  wiU  make  it  now 
and  adhere  to  it.  [Laughter.]  I  am  not  going  to  misrepresent 
the  Senator  intentionally  or  knowingly. 

Mr.  HOAR.     I  am  sure  of  that. 

Mr.  FORAKER.  The  Senator  from  Massachusetts  may  be  cer- 
tain of  that. 

Mr.  HOAR.  And  therefore  the  Senator  from  Ohio  will  like  to 
have  me  interrupt  him  when  he  misstates  my  position.    [Laughter.  ] 

Mr.  FORAKER.  Mr.  President,  that  is  the  way  the  good  na- 
ture of  the  Senator  from  Massachusetts  always  enables  him  to 
get  the  better  of  everybody.  Yes;  he  may  interrupt  me  when- 
ever he  likes.  But  I  wish  the  Senator  would  remember  when  he 
has  interrupted  me  to  tell  me  before  he  quits  where  I  was  when 
he  interrupted  me.     [Laiighter.] 

Mr.  HOAR.  I  will  tell  the  Senator  where  he  was.  He  was 
making  misstatements  of  my  position  when  I  interrupted  him, 
[Laughter.  ] 

Mr.  FORAKER.  That  does  not  help  me  any.  According  to 
my  interpretation  there  are  so  many  misstatements  that  I  am 
hopelessly  at  a  loss  when  the  Senator  tells  me  I  was  discussing 
one  of  them.  There  are  several  of  them  I  wanted  to  discuss.  I 
am  reminded  now  by  the  Senator  from  Illinois  [Mr.  Hopkins] 
that  I  was  speaking  on  the  question  whether  or  not  there  was  any 
undue  haste  in  the  recognition  of  the  Republic  of  Panama. 

What  are  the  facts?  What  are  the  precedents,  first?  In  1871, 
when  the  Republic  of  France  was  established,  we  recognized  it 
immediately.  We  did  not  wait  a  day,  or  two  days,  nor  three  days, 
nor  five  days,  or  any  other  length  of  time.  It  was  established  one 
day.  The  date  of  our  cablegram  instructiug  Minister  Washbume 
to  recognize  the  Republic  of  France  was  dated  the  next  day. 
That  apparent  delay  of  a  day  was  only  because  of  the  difference 
in  time.  It  was  sent  in  the  evening.  It  was  already  the  next  day 
when  it  got  here  and  was  answered.  France  had  no  constitution, 
but  it  was  not  a  humming  bird  or  any  other  thing  of  a  diminu- 
tive character,  but  a  great,  mighty  people,  forty  millions  or  more, 
who  had  set  up  a  Republic  dedicated  to  freedom  and  to  human 
liberty,  and  this  great  Republic  at  once  responded  with  recogni- 
tion. 

Mr.  ALDRICH.  We  did  not  even  ask  France,  as  I  remember, 
whether  the  Government  which  had  been  overthrown  consented. 

Mr.  FORAKER.     No. 

Now.  in  1873  they  established  a  republic  in  Spain.  There  was 
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no  delay.  Immediately  our  minister  there,  General  Sickles,  was 
advised  by  our  Government  to  recognize,  and  he  did  recognize, 
the  Republic  of  Spain.  Later,  when  the  Emperor  of  Brazil  was 
deposed,  the  Republic  that  followed  him  was  instantly  recog- 
nized, and  other  examples  might  be  cited. 

Mr.  President,  there  was  no  reason  in  the  case  of  France  or 
Spain  or  Brazil  for  precipitate  or  hasty  action;  we  had  no  special 
duties  there:  but  in  the  case  of  the  Republic  of  Panama  it  was 
different.  What  are  the  conditions,  according  to  international 
law,  that  are  suflScient  to  justify  us  in  instantly  recognizing  a 
new  government,  as  we  did  in  the  case  of  France,  Spain,  and 
Brazil? 

The  only  condition  necessary — and  it  does  not  make  any  differ- 
ence, in  the  language  of  the  Senator  from  Massachusetts,  whether 
it  be  brought  about  in  five  minutes  or  five  days  or  five  months — is 
that  the  new  government  shall  be  the  sole  authority  throughout 
the  region  over  which  it  undertakes  to  govern,  and  that  there  is 
no  contention  and  no  disputed  authority.  It  is  not  necessary  to 
go  that  far.  But  when  those  conditions  exist  to  that  extent,  then 
according  to  all  international  canons  of  law  a  recognition  is  in 
order  at  the  option  of  the  recognizing  government.  In  the  case 
of  France  I  say  there  was  no  special  necessity  for  haste,  but  these 
conditions  existed,  as  we  understood,  and  we  recognized  it. 

It  was  the  same  as  to  Spain,  and  the  same  as  to  Brazil  in  a  gen- 
eral way.  But  in  the  case  of  Panama  it  was  not  only  true  that 
the  Republic  of  Panama  was  the  only  authority  there  of  a  govern- 
mental nature,  that  that  authority  was  supreme  throughout  her 
borders,  but  it  was  also  true  that  there  was  not  even  a  policeman 
representing  Colombia  within  the  Department  of  Panama.  They 
had  a  little  army  there  when  the  trouble  commenced — 400  men, 
with  some  generals  and  colonels — and  they  were  all  quietly  picked 
up,  without  the  shedding  of  one  drop  of  blood,  and  put  on  a  trans- 
port and  sent  back  to  their  own  home.  That  completed  the  revo- 
lution. 

But.  Mr.  President,  there  was  a  necessity  in  the  case  of  Pan- 
ama which  required  prompt  action  on  our  part,  as  there  was  no 
necessity  in  the  other  cases  to  which  I  have  referred.  These  condi- 
tions existing,  we  would  have  been  without  excuse  if  we  had  halted 
in  recognition.  The  necessities  to  which  I  have  referred  are  these: 
Under  the  treaty  of  1846  we  had  a  duty  at  that  time  incimibent 
upon  us,  as  it  has  been  ever  since  the  ratification  of  that  treaty 
down  to  the  present  moment,  to  preserve  that  transit  free  from 
interruption. 

War  being  threatened,  a  condition  of  things  being  threatened 
that  promised  an  interruption,  it  was  the  duty  of  this  Govern- 
ment to  be  prepared  to  prevent  it;  and  instead  of  criticising 
President  Roosevelt  for  the  action  he  took,  he  ought  to  receive 
and  he  will  receive  from  the  American  people  their  unqualified 
approbation  for  that  which  he  did  in  this  respect,  because  that 
which  he  did  was  but  to  redeem  the  promises  and  obligations  of 
our  Government,  just  as  other  Administrations  have  done  the 
same  thing  over  and  over  again. 

We  do  not  have  to  wait  until  there  is  actual  war.     We  do  not 

have  to  wait  until  there  is  a  hostile  force  landed  and  engagements 

actually  commence  and  blood  is  being  actually  shed.     It  is  much 

better.  Mr.  President,  foreseeing  the  situation  of  which  all  have 
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common  knowledge,  to  take  steps  to  prevent  these  conditions  that 
would  have  followed  but  for  our  intervention. 

Mr.  President,  other  nations  have  recognized  the  Republic  of 
Panama.  I  do  not  remember  how  long  they  delayed.  It  was 
quite  natural,  perhaps,  as  the  Senator  from  Massachusetts  sug- 
gested, as  I  understood  him,  that  France  should  promptly  recog- 
nize, but  I  do  not  know  of  any  reason  why  Germany  should  rec- 
ognize or  Russia  should  recognize  or  China  should  recognize  the 
Republic  of  Panama,  except  only  the  reason  that  according  to 
international  law,  as  I  have  stated  it,  the  conditions  existed  that 
warranted  and  justified  recognition,  and  they  recognized  at  their 
option. 

Mr.  President,  no  Senator  on  this  side,  I  am  sure,  has  the  slight- 
est objection  to  all  possible  information  being  given  with  respect 
to  this  whole  transaction:  no  Senator  on  this  side  has  the  slightest 
objection  to  all  the  light  being  had  on  this  transaction  that  can  be 
shed  on  it,  but  there  is  a  time  and  there  is  a  place  for  Senators  to 
discuss  propositions  of  this  character.  Here  in  this  open  session 
is  not  the  time  nor  the  place.  I  have  undertaken  to  say  enough 
only  in  answer  to  the  Senator  from  Massachusetts  to  show  that 
the  President  in  this  matter  did  not  act  hastily;  that  he  did  not 
act  without  precedent  or  without  the  warrant  and  authority  of 
international  law,  and  that  he  did  not  act  contrary  to,  but  strictly 
in  conformity  with,  his  official  obligation,  charged  as  he  is,  as  the 
head  of  this  nation,  with  the  faithful  execution  of  all  our  treaty 
obligations. 

I  have  no  hesitancy  in  saying,  Mr.  President,  that  I  have  the 
profound  conviction  that  when  this  matter  is  thoroughly  under- 
stood even  our  Democratic  friends  will  hesitate  to  criticise  him. 
Certainly  they  will  hesitate,  at  any  rate,  when  they  make  their 
nonpartisan  speeches,  of  which  we  have  heard  so  much,  and  then 
give  their  nonpartisan  votes. 

But,  Mr.  President,  as  I  have  already  intimated,  I  do  not  want 
to  discuss  the  question  at  any  greater  length  than  I  have.  I  do 
not  think  it  proper  to  do  so.  I  have  undertaken  to  say  just 
enough  to  express  the  view  I  entertain  with  respect  to  it  and  the 
view  which  I  believe  my  brother  Senators  entertain  and  the  view 
which  I  believe  the  American  people  have  and  will  approve  with 
respect  to  it,  and  with  that,  for  the  present,  I  am  content. 
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Tho  Senate  having  under  consideration  the  bill  (H.  R.  10954)  making  ap- 
propriations to  supply  urgent  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  a>.  1901,  and  for  prior  years,  and  for  other  pui-poses— 

Mr.  FORAKER  said : 

Mr.  President:  I  had  not  intended  to  take  any  part  in  this  dis- 
cussion. I  have  felt  that  I  would  be  content  to  simply  vote  for 
the  amendment  that  has  been  reported  by  the  Committee  on  Ap- 
propriations. But  the  discussion  has  taken  on  stich  features  that 
I  feel  justified  in  detaining  the  Senate  a  few  minutes  until  I  make 
some  observations  in  response  to  the  speech  that  has  just  been 
made. 

I  want,  however,  before  commencing  that  response,  to  say  with 
respect  to  this  exposition  that  it  is  a  great  American  undertak- 
ing— just  as  the  acquisition  of  the  Louisiana  ptirchase  was  a  great 
American  acquisition — and  I  regard  this  appropriation  or  this 
loan,  whichever  you  may  see  fit  to  call  it,  as  also  giving  rise  to 
only  an  American  question.  I  have  so  dealt  with  it,  so  regarded 
it.  and  have  been  intending  so  to  vote.  And  I  shall  vote  upon  it 
with  that  kind  of  spirit.  The  good  name  of  our  Government  and 
people  is  involved,  and  we  can  not  afford  to  allow  the  undertak- 
ing to  fail.     To  do  so  would  bring  reproach  upon  us  all. 

It  seems  to  me,  therefore,  such  being  the  character  of  this  qiies- 
tion,  that  it  was  quite  out  of  place,  to  say  the  least  of  it,  that  there 
should  have  been  injected  into  this  debate  a  political  question: 
that  there  should  have  been  any  criticism  upon  party  policies,  or 
anything  said  that  would  give  rise  to  the  character  of  discussion 
to  which  we  have  just  been  listening. 

I  was  quite  pleased,  however,  when  the  Senator  from  Maryland 
[Mr.  Gorman]  had  seen  fit  to  introduce  politics  in  this  debate,  to 
hear  the  kind  of  answer  that  was  made  to  him  a  few  moments 
ago  by  the  Senator  from  Massachusetts  [Mr.  Lodge].  That 
answer  made  by  the  Senator  from  Massachusetts  was  complete  as 
to  all  that  had  been  said  by  the  Senator  from  Maryland  up  to  the 
time  when  the  Senator  from  Massachusetts  spoke.  But  the  Sen- 
ator from  Maryland,  in  his  reply  to  the  Senator  from  Massachu- 
.setts.  has  spoken  of  another  matter  as  to  which  I  desire  more 
particularly  to  speak  than  as  to  anything  else. 

He  has  talked  about  the  condition  of  the  country  at  the  close  of 
the  Harrison  Administration.  He  has  told  its  that  when  Mr. 
Cleveland  came  into  power,  as  a  result  of  the  elections  of  1892,  he 
found  a  bankrupt  Treasviry;  that  he  found  the  Treasury  in  such  a 
condition  that  it  was  necessary  to  isstie  bonds  in  order  to  meet  a 
deficit,  to  tide  over,  to  preserve  the  national  credit:  and  he  said  it 
is  a  commonly  known  fact  that  steps  had  already  been  taken  by 
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the  Secretary  of  the  Treasury  and  other  govei-nmental  officials 
looking  to  the  issuing  of  bonds,  and  that  that  had  been  made  nec- 
essary because  of  the  failure  of  the  policies  which  had  been  pur- 
siied  "by  the  Republican  party  during  the  Administration  of  Mr. 
Harrison. 

Mr.  President,  I  am  surprised,  in  view  of  what  may  now  be 
called  the  historical  facts,  which  must  be  admitted  by  all.  to  hear 
that  kind  of  a  statement  made  by  the  Senator  from  Maryland. 

During  the  Administration  of  President  Harrison  this  country, 
as  everybody  knows,  enjoyed  a  prosperity  until  that  time  abso- 
lutely unprecedented  in  the  history  of  the  country;  a  prosperity 
greater  than  any  other  country  had  ever  before  that  time  enjoyed 
in  the  history  of  the  world.  During  all  that  period  the  revenues 
were  more  than  equal  to  the  expenditures.  We  had  prosperity 
in  our  foreign  commerce.  We  had  balances  of  trade  in  our  favor. 
We  had  a  credit  exceptionally  high,  never  prior  to  that  time  sur- 
passed in  the  history  of  this  country. 

And.  Mr.  President,  until  after  the  election  in  November,  1892, 
those  reveniies  continued  to  be  in  excess  of  the  expenditures. 
There  was  no  trouble  about  the  gold  reserve  or  on  any  other 
account. 

But  what  happened  following  the  election  in  November.  1893, 
and  what  was  the  cause  of  if:'  In  order  that  we  may  rightly 
understand  that,  we  must  recall  the  character  of  platform 
declaration  upon  which  Mr.  Cleveland  came  into  power. 

It  will  be  remembered  that  in  the  platform  of  1 892  the  Demo- 
cratic party  denounced  the  McKinley  tariff  law  as  a  culminating 
atrocity— I  think  that  is  the  phra.se  they  used — and  they  demanded 
its  immediate  repeal  and  gave  a  pledge  to  the  country  that  if  they 
should  succeed  at  the  elections  and  have  the  power  intrusted  to 
them  necessary  thereunto,  they  would  repeal  that  law  and  they 
would  substitiite  a  tariff-for-revenue-only  law,  which  is  only  an- 
other name  for  free  trade.  They  succeeded.  The  morning  after 
the  election  it  was  announced  to  this  country  not  only  that  Mr. 
Cleveland  had  been  a  second  time  elected  President  of  the  United 
States,  but  also  that  Congress  would  be  Democratic  in  both 
Houses— a  Democratic  Senate  and  a  Democratic  House  of  Repre- 
sentatives. 

So.  Mr.  President,  the  announcement  of  that  election  was  an 
announcement  that  we  were  not  only  to  have  a  Democratic  Presi- 
dent and  a  Democratic  Congress,  but  a  Democratic  President  and 
a  Democratic  Congress  pledged  to  repeal  the  McKinley  law.  to 
change  the  industrial  polic-ies  of  the  coimtry,  and  substitute  in- 
stead of  the  policy  of  protection  the  policy  of  free  trade,  or  the 
near  approach  to  it  of  a  tariff  for  revenue  only.  What  was  the 
consequence?  Every  prudent  business  man  in  this  country  knew 
that  if  the  industrial  policies  were  to  be  thus  radically  changed, 
it  would  be  well  for  him  to  consider  what  the  consequences  would 
be  upon  him  in  his  business. 

We  commonly  speak  of  the  panic  that  broke  upon  the  country 
in  1  nm  as  the  panic  of  1 89:5.  But,  Mr.  President,  that  panic  which 
broke  upon  us,  apparently  very  suddenly,  in  1898  was  a  panic 
that  commenced  the  morning  after  the  election  in  1892.  That 
panic  commenced  when  the  thoughtful,  prudent,  and  conserva- 
tive business  men  of  this  country  read  the  result  of  that  election 
and  commenced  to  study  what  wcjuld  be  its  conse()uences. 
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If  a  man  was  a  banker  he  knew  that  a  radical  chanp;e  in  onr 
industrial  policy  made  it  necessary  that  he  should  consider  what 
would  be  the  effect  upon  him.  and.  not  knowing  the  measure  of 
the  effect,  or  perhaps  whether  it  would  be  good  or  bad,  deter- 
mined, as  he  went  to  his  place  of  business  that  morning,  that  he 
would  look  over  the  list  of  bills  receivable  and  see  which  of  his 
debtors  he  should  call  upon  to  pay:  and  every  manufacturer,  as 
he  went  to  his  place  of  business,  considered  whether  or  not  he 
could  not  shorten  the  pay  roll,  and  men  who  had  given  orders  for 
materials  to  be  manufactured  commenced  to  consider  whether 
they  could  not  cancel  the  same  or  modify  them. 

So  it  went  on  until  shortly  it  became  known  to  every  man  in 
business  that  all  his  neighbors  were  feeling  just  as  he  was  feeling, 
and  when  this  feeling  became  general  then  came  the  breaking 
ui)on  the  country  of  that  panic  which  lirought  iis  so  much  dis- 
aster and  continued  throughout  the  period  of  that  Administration. 

But.  Mr.  President,  that  is  not  all.  When  the  men  who  were 
importing  goods  into  this  country  and  paying  the  tariff  duties  that 
were  being  collected  under  the  McKinley  law  saw  that  the  Dem- 
ocratic party  had  thus  come  into  power  and  that  it  was  pledged 
to  a  free-trade  policy,  that  the  iirst  duty  of  the  party  under  such 
circumstances  would  lie  to  redeem  that  pledge  to  repeal  the 
McKinley  law  and  substitute  lower  duties,  every  such  importer 
at  once  said,  "  I  will  see  what  I  can  cancel  that  I  have  been  order- 
ing." 

The  result  was,  Mr.  President,  that  orders  for  goods  to  be  im- 
ported were  canceled  generally  throughout  the  country,  and  men 
who  had  not  given  orders  which  they  had  been  intending  to  give 
withheld  them  as  a  consequence  of  that  election;  and  so  it  was  that 
not  until  after  that  election,  and  in  consequence  of  that  election, 
and  what  the  peojile  of  the  country  had  a  ri'ght  to  expect  as  a  re- 
sult of  it,  if  the  Democratic  party  was  to  keep  its  pledge,  the 
reveniies  of  this  country  commenced  to  decrease.  They  com- 
menced to  fail  because,  for  the  reasons  I  have  given,  importations 
began  to  fall  off. 

That  election  was  in  November.  December  and  January  and 
February  followed.  Through  the  months  of  December  and  Jan- 
uary this  condition  of  things  had  so  continued  and  was  so  con- 
stantly growing  worse,  men  withholding  orders  for  importations 
until  they  coiild  have  the  benefit  of  Democratic  free-trade  tariff's. 
or  tariffs  for  revenue  only,  which  they  had  a  right  to  expect  to 
be  lower,  that  the  revenues  were  affected.  Biit  to  what  ex- 
tent? 

I  have  in  my  hand  a  copy  of  a  letter  which  I  want  to  put  in  the 
Record  as  a  complete  statement  of  that  whole  matter  and  as  an 
answer  to  all  that  the  Senator  from  Maryland  has  said.  The  late 
Hon.  Charles  Foster  was  then  the  Secretary  of  the  Treasury.  He 
died  only  a  few  weeks  ago.  During  the  campaign  of  last  year, 
while  he  was  still  living,  a  statement  somewhat  similar  to  that 
which  the  Senator  from  Maryland  has  made  with  respect  to  the 
condition  of  the  Treasury  at  the  close  of  Mr.  Harrison's  Admin- 
istration was  made  in  Ohio  by  the  Hon.  Judson  Harmon,  late 
Attorney-General  of  Mr.  Cleveland. 

About  the  same  time  there  appeared  in  the  newspapers  an  in- 
terview with  Mr.  Gaines,  a  Member  of  the  House  of  Representa- 
tives from  Tennessee,  in  which  he  made  a  similar  statement.    See- 
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ing  these  statements  in  the  newspapers,  I  addressed  a  letter  to 
Governor  Foster,  calling  his  intention  to  them,  and  asking  him  to 
write  me  what  the  facts  were.  In  response  to  my  letter  I  re- 
ceived the  communication  which  I  ask  the  Secretary  to  read. 

The  PRESIDENT  pro  tempore.  The  Secretary  will  read  as  re- 
quested. 

The  Secretary  read  as  follows: 

FosTORiA,  Ohio,  October  SB,  190S. 
Hon.  J.  B.  FORAKKR,  Cincinnati,  Ohio. 

My  Dear  Senator:  Your  favor  of  the  27tli  this  moment  received.  Har- 
mon's statement  is  quite  vague.  He  says:  "In  1893, when  the  Democratic 
party  came  iuto  power,  the  Republican  Administration  had  bankrupted  the 
Government.  When  Cleveland  entered  the  Whit*  House  there  were  bonds 
already  signed  by  the  Republican  Administration.  They  had  barely  man- 
aged to  tide  over  until  we  got  into  office,  and  then  we  had  to  take  the  stigma 
that  came  as  the  result  of  their  unwise  administration." 

The  charge  that  the  Government  was  bankrupt  when  Cleveland  came  into 

Eower  is  ridiculous.  The  revenues  up  to  that  time,  and  until  the  end  of  that 
seal  year,  exceeded  the  expenditures.  The  usual  charge  is  the  one  made  by 
Mr.  Gaines  in  the  Nashville  American,  copied  in  the  Enquirer  of  the  31st, 
that  "  Secretary  Foster  prepared  plates  for  bonds  to  tide  over  a  deficit." 

The  facts  are  that  as  soon  as  it  was  known  that  Cleveland  was  elected  in 
November,  189!J,  it  became  apparent  that  there  was  great  danger  on  account 
of  importations  being  held  back  for  lower  duties  that  the  gold  reserve  would 
fall  below  $1(X),00(:).000  required,  not  by  law,  but  by  implication  of  law.  After 
consulting  fully  with  Senator  Sherman,  I  made  up  my  mind  that  it  was  my 
duty  to  maintain  the  gold  reserve  even  if  I  had  to  do  it  by  the  sale  of  bonds. 

The  only  bonds  authorized  were  those  of  the  resiimption  act  of  187.'),  all 
bearing  high  rates  of  interest  and  running  a  long  time.  I  supp<-«se  ( to  assist 
me)  Senator  Sherman  introduced  an  amendment  to  an  appropriation  Vjill  in 
the  Senate  authorizing  an  issue  of  a  3  per  cent  shoi-t-time  bond.  Mr.  Carlisle, 
who  was  then  known  to.be  the  incfiming  Secretary,  was  consulted  by  the 
Senator  and  approved  Mr.  Sherman'samendment.  It  passed  the  Senate  by  an 
almost  unanimous  vote.  This  was  about  the  22d  of  February,  Upon  its  pas- 
sage, fearing  that  I  might  be  compelled  to  use  bonds  for  the  purchase  of  gold, 
I  directed  the  superintendent  of  the  proper  office  to  prepare  plates  for  this 
bond;  a  better  bond  for  my  purposes  than  tliose  already  authorized. 

I  did  this  upon  the  belief  at  the  time  that  an  act  approved  by  the  incoming 
Secretary,  that  passed  the  Senate,  receiving  a  large  share  of  the  Democratic 
votes  of  that  body,  would  also  pass  the  House.  But  in  this  I  was  mistaken. 
The  House  refused  to  pass  it,  and  the  plates  were  not  prepared,  and  there 
were  no  bonds  already  signed,  as  stated  by  Mr.  Harmon.  But  my  letter  di- 
recting the  preparation  is  used  in  evidence  that  the  plates  were  prepared  and 
that  a  deficit  existed. 

To  go  a  little  further  in  this  matter,  I  had  fixed  upon  $50,000,000  as  the 
amount  of  gold  I  would  buy,  and  I  had  an  understanding  with  the  bankers  in 
New  York  to  this  effect,  but  they  stipulated  they  would  take  the  bonds  in 
installments  of  $10,0{;k),000  a  week.  If  this  was  done,  it  would  devolve  ujjon 
Secretary  Carlisle  to  execute  a  part  of  my  contract.  The  bankers  desired 
Secretary  Carlisle's  concurrence  in  the  arrangement. 

In  this  emergency  I  called  upon  Senator  Gorman,  stating  the  facts  to  him 
and  .saying  that  many  of  my  Republican  friends  thought  I  had  better  not  do 
anything  m  the  way  of  the  maintenance  of  the  gold  reserve,  yet  I  deemed  it 
my  duty  as  Secretary  of  the  Treasury  to  continue  to  do  until  the  last  hour  of 
my  term  what  I  would  do  if  I  were  to  be  continued  in  office.  In  this  I  was 
sustained  by  Senator  Sherman. 

Mr.  Gorman  heartily  approved  and  sent  a  messenger  for  Mr.  Carlisle . 
Mr.  Carlisle  soon  made  bis  appearance  and  seemed  greatly  i)leased  at  what  I 
proposed,  and  next  day  went  to  see  Mr.  Cleveland.  Upon  his  retairn  I  wis 
informed  that  he  would  execute  the  part  of  the  plan  that  would  devolve 
upon  him  and  that  Mr.  Cleveland  also  approved. 

To  sum  up,  the  Treasury  was  not  bankrupt  at  any  time,  and  there  wag  no 
deficit  at  any  time,  no  plates  for  bonds,  and  no  bonds  were  signed. 

No  bonds  were  sold.  I  managed  to  maintain  the  gold  reserve,  turning 
over  to  my  successor  about  S10I1,(«H),(KII). 

I  believe  that  if  the  Harrison  Administration  had  been  continued  the  reve- 
nues and  the  gold  reserve  would  have  increased,  and  the  condition  then  pre- 
vailing would  have  improved. 

The  panic  and  deplorable  condition  following  Cleveland's  election  was 
wholly  duo  to  two  causes:  ?^irst,  the  known  purpose  of  the  Democratic  party 
to  adopt  a  revenue  tariff,  which  at  once  affected  the  inii)oi-ts  und  paralyzed 
all  industries  and  business,  and.  sect)ndly,  the  known  incapacity  of  the  Dem- 
ocratic party  tlien  coining  into  power  to  agree  upon  efficient  legislation, 
afterwards  so  painfully  demonstrated. 

Very  truly,  etc.,  Charles  Fostbb. 
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Mr  FORAKER.  Mr.  President,  I  do  not  intend  to  undertake 
to  elaltorate  what  is  set  forth  in  tliat  letter.  It  is  a  clear,  strai^'ht- 
forward  statement,  a  statement  of  fact,  a  statement  that  is  sup- 
ported by  history,  a  statement  throughout  that  no  man.  in  my 
opinion,  can  successfully  challenge. 

Mr.  GORMAN.     Will  the  Senator  permit  me  to  interrupt  him 

for  a  moment? 
The  PRESIDENT  pro  tempore.     Does  the  Senator  from  Ohio 

yield  to  the  Senator  from  Maryland^ 

Mr.  FORAKER.     Yes. 

Mr.  GORMAN.  Mr.  President,  apart  from  the  statement  just 
read  as  to  the  deficit  and  the  falling  off  in  the  revenues  being  caused 
by  the  election  of  Mr.  Cleveland  and  the  threatened  revision  of 
the  tariff  laws,  the  letter,  so  far  as  it  relates  to  me— and  I  think  I 
have  a  knowledge  of  the  whole  of  it— is  accurate:  that  is  to  say, 
Secretary  Foster— I  think  I  have  made  this  statement  once  before 
to  the  Senate— by  direction  of  President  Harrison  himself,  both 
of  them  being  great  and  patriotic  men.  sought  me  because  of  my 
then  relation  to  party  matters  on  this  side  and  handed  to  me  a 
balance  sheet  of  the  Treasury  conditions  without,  of  course,  going 
into  what  may  have  been  any  political  considerations,  and  stated 
that  he  desired  provision  for  the  issuing  of  bonds;  that  he  desired 
and  President  Harrison  desired  that  the  incoming  Administration 
should  have  in  advance  of  the  inauguration  this  information.  He 
stated,  just  as  he  states  in  this  letter,  what  his  course  would  have 
been  al)ont  issuing  a  low-rate  bond— a  3  per  cent  bond.  That  is 
all  true. 

That  pronosition  was  carried  through  the  Senate  after  confer- 
ence on  both  sides  of  the  Chamber.  It  was  defeated  in  the  other 
House  because  some  gentlemen,  higher  in  the  councils  of  the  party 
than  anyone  on  this  floor  determined  that  it  was  unwise  and 
probably  unnecessary  to  take  such  action.  But  afterwards  the 
prediction  of  Secretary  Foster  was  actually  verified.  During  the 
long  discussion,  not  of  the  tariff,  but  of  the  question  of  the  coin- 
age of  silver,  occupving  six  or  eight  months,  the  revenues  de- 
creased. Then  other  bonds  were  issued,  no  provision  having 
been  made  for  the  low-interest  bonds. 

I  acquit  the  Secretary  of  the  Treasury  and  President  Harrison 
of  any  motive  of  dealing  with  the  question  in  a  partisan  stand- 
point or  of  any  other  motive  than  subserving  the  interests  of  the 
Government.  As  I  stated  a  moment  since,  the  revenues  at  that 
time  were  not  sufficient  for  the  needs  of  the  Government.  I  may, 
in  the  heat  of  debate,  have  used  an  expression  that  the  Govern- 
ment was  bankrupt,  but  that  would  have  been  putting  it  too 
strongly.  What  I  meant  to  say  was,  that  the  balance  in  the 
Treasury  was  not  sufficient  and  was  not  considered  sufficient, 
under  the  then  conditions,  to  conduct  the  Government  success- 

fullv. 

Mr.  FORAKER.  Mr.  President,  I  am  glad  that  the  Senator 
from  Marj'land  states  that  this  letter,  in  so  far  as  it  comes  within 
his  knowledge,  is  a  correct  and  truthful  statement.  I  know  it  to 
be  such  because  of  the  character  of  Governor  Foster,  and  because 
also  of  my  personal  knowledge,  as  every  man  has  personal  knowl- 
edge of  public  affairs  with  respect  to  these  matters. 

I  am  also  pleased.  Mr.  President,  to  know  that  the  Senator  now 
modifies  the  statement  he  made,  to  which  I  was  taking  exception, 
namely,  that  the  Government  was  bankrupt  under  the  Harrison 
Administration. 
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Mr.  GORMAX.  I  did  not  intend  to  use  such  a  strong  expres- 
sion: and.  if  I  did.  I  modify  it. 

Mr.  FOR  AKER.  It  was  a  very  strong  expression,  and  I  thought 
the  Senator,  when  he  reflected,  woiihl  perhaps  want  to  modify  it. 
One  purpose  I  had  in  calling  his  attention  to  it  was  to  give  him  an 
ojiportunitv  to  at  least  show  that  it  ought  to  be  modified. 

But.  Mr.' President,  it  is  tnie,  as  Secretary  Foster  says  in  that 
letter,  that  during  the  whole  Harrison  Administration  and  imtil 
after  the  Presidential  election  the  revenues  were  more  than  suf- 
ficient to  meet  all  the  expenditures  of  the  Government,  and  there 
was  no  decrease  or  falling  off  of  a  noticeable  character,  more  than 
that  which  would  happen  on  account  of  ordinary  fluctuations, 
until  after  that  election,  until  after  the  country  knew  the  Demo- 
cratic party  was  coming  into  power,  pledged  to  inaugurate  a  new 
and  a  different  industrial  policy. 

What  Governor  Foster  says  in  that  letter  is  also  true  to  the 
knowledge  of  the  Senator  from  Maryland,  that  the  only  reason 
why  he  was  making  preparation  to  issue  those  bonds,  if  the  in- 
coming Administration  saw  fit  to  approve  of  that  proposi-:;ion.  was 
not  his  fear  that  the  Government  would  not  be  able  to  meet  its 
obligations,  but  that  the  gold  reserve  of  $100.000,000— not  required 
by  law,  but  which  was  an  established  requirement  because  of 
usage— might  become  impaired. 

Governor  Foster  says  also  in  this  letter  that  that  apprehension 
was  not  well  founded.  Notwithstanding  his  fear,  notwithstand- 
ing the  decrease  in  revenues  occurring  at  the  time  for  the  reasons 
mentioned  by  him.  yet  when  he  went  out  of  office  the  gold  re- 
serve had  nfk  been  impaired,  for  instead  of  $100,000,000  he  had 
$103,000,000  in  the  gold  reserve  and  an  abundance  of  money  to 
meet  all  the  obligations  of  the  Government. 

Mr.  President,  I  am  not  going  to  stand  here  and  waste  time 
arguing  that  the  condition  referred  to  was  due  to  any  failure  of 
Republican  policies  under  the  Harrison  Administration .  The  poli- 
cies of  that  Administration  were  precisely  the  policies  that  have 
been  pursued  since,  so  far  as  economic  policies  and  economic  con- 
ditions are  concerned.  We  had  precisely  the  same  prosperity 
then  that  we  have  had  since,  except  only  since  we  have  had  it  in 
a  greater  degree. 

Mr.  TILLMAN.     Mr.  President 

'  The  PRESIDENT  pro  tempore.     Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  South  Carolina? 
Mr.  FORAKER.     Yes. 

Mr.  TILLMAN.  Does  the  Senator  include  in  that  the  period 
during  which  we  had  a  so-called  Democratic  Administration  in 
power? 

Mr.  FORAKER.     No. 

Mr.  TILLMAN.  Does  he  include  the  four  years  when  we  got 
all  the  odium  of  those  policies  and  all  the  odium  of  issuing  bonds 
and  all  that  kind  of  thing? 

Mr.  FORAKER.  I  was  talking  about  the  four  years  preceding 
the  period  of  odium,  as  the  Senator  from  South  Carolina  sees  fit 
to  call  it.  ^     , 

Mr.  TILLMAN.  I  would  have  preferred  if  the  Senator  had 
said  there  had  been  no  change  in  policies,  because  there  was  abso- 
lutely none  under  Mr.  Cleveland.  The  policy  of  Mr.  Harrison 
was  c-arried  out  by  his  successor,  and  any  results  of  that  policy 
ought  to  be  claimed  by  you  rather  than  have  you  put  them  upon  u& 
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Mr.  FORAKER.  I  will  not  stop  to  answer  that,  except  only 
to  recite  what  the  facts  are  in  a  very  brief  way  with  respect  to 
the  conditions  under  the  Harrison  Administration.  During  that 
Administration  we  enjoyed  the  highest  credit  that  this  Govern- 
ment had  ever  enjoyed  until  that  time:  during  that  period  our 
foreign  trade  grew  as  it  had  never  grown  before;  during  that 
period  we  had  no  occasion  whatever  to  issue  any  bonds  to  meet 
the  obligations  of  the  Government  or  on  any  other  account. 

Then  followed  the  Cleveland  Administration.  It  came  in,  as  I 
said,  pledged  to  a  different  policy.  The  Senator  from  South  Caro- 
lina [Mr.  Tillman]  wants  us  to  believe  that  there  was  no  change. 
There  was  not  as  much  change,  perhaps,  made  by  what  is  known 
as  the  Wilson-Gorman  tariff  law  as  was  expected  by  many  from 
the  McKinley  law:  but  it  was  the  difference.  Mr.  President,  be- 
tween having  a  party  in  power  that  was  pledged  to  a  policy  of 
protection  and  one  that  had  come  into  power  pledged  to  the  over- 
throw and  destruction  of  that  policy:  and  diiring  the  months  pre- 
ceding the  breaking  out  of  that  panic  the  whole  country  expected 
a  redemption  of  that  pledge. 

That  was  bad  enough;  but  when  the  Congress  assembled  and 
undertook  to  legislate  to  carry  out  that  pledge,  something  worse, 
apparently,  for  the  country  occurrf  d.  for  then  it  was  developed 
that  no  two  Democrats  in  the  United  States  understood  alike  what 
was  meant  by  a  tariff -for-revenue-only  law.  They  passed  a  tariff 
law  in  the  House  of  Representatives  which  was  supposed  to  be  an 
expression  of  Democratic  purpose  and  a  redemption  of  the  Demo- 
cratic pledge.  They  sent  it  here  to  the  Senate,  and  I  have  seen  it 
stated— I  do  not  know  whether  the  figures  are  exactly  correct  or 
not— that  1.397  mistakes  in  the  interpretation  of  that  pledge  by 
the  House  had  found  their  way  into  the  bill  that  they  passed,  and 
called  for  that  many  amendments  here  in  the  Senate. 

From  one  month  to  another  the  debate  went  on,  with  the  panic 
all  the  while  growing  worse  and  worse  and  the  revenues  decreas- 
ing, until  it  became  necessary  for  that  Administration,  in  a  time 
of  profound  peace,  to  issue  bonds  to  meet  the  ordinary  expenses 
of  the  Government;  and  finally  the  credit  of  this  Government 
became  so  poor — or  so  impaired,  let  me  say.  rather — under  that  Ad- 
ministration that  when  the  last  issue  of  $62,000,000,  I  believe  it 
was,  of  5  per  cent  gold-bearing  bonds  was  put  upon  the  market 
it  was  found  necessary,  in  order  that  a  sale  might  be  secured  for 
those  bonds,  to  organize  a  syndicate  of  bankers  in  Wall  street 
through  whom  those  bonds  should  be  disposed  of  to  the  country. 

I  am  not  going  to  pursue  that  further.  It  is  not  necessary. 
But.  ]\Ir.  President,  what  happened  next?  When  the  McKinley 
Administration  commenced,  the  trade  conditions  were  what  have 
been  indicated  by  the  Senator  from  Massachusetts  [Mr.  Lodge]  . 

During  two  of  the  years  of  the  Cleveland  Administration  the 
balances  of  trade  were  against  us.  During  only  two  of  the  four 
years  were  those  balances  in  our  favor,  and  then  only  small  bal- 
ances they  were.  But  the  very  moment  that  the  Republican  party 
was  successful  at  the  elections  of  1896  business  conditions  began 
to  improve,  slowly,  hesitatingly  for  some  months,  until  the  Ad- 
ministration had  come  into  power,  and  until  it  could  be  made  plain 
to  the  country  that  less  than  a  majority  of  this  body  would  be  able 
to  so  legislate  with  respect  to  the  tariff  as  to  repeal  the  Wilson- 
Gorman  law  and  substitute  the  Dingley  law,  as  it  is  now  known, 
in  its  stead. 
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But  as  soon  as  that  was  an  accomplished  fact,  the  wheels  be- 
gan to  turn:  men  were  called  from  idleness  to  employment:  busi- 
ness conditions  revived,  and  prosperity  set  in  and  has  continued 
without  interrujition  until  now  we  have  the  greatest  prosperity 
in  the  history  of  this  or  any  other  country  on  the  face  of  the 
earth. 

The  figures  read  by  the  Senator  from  Massachusetts  are  simply 
stupendous,  almost  incomprehensible.  During  the  years  that  have 
passed  since  the  McKinley  Administration  commenced  until  now 
our  foreign  commerce  has  so  grown,  and  grown  in  our  favor,  that 
the  annual  balance  of  trade  will  average  more  than  .Sr)O(),()00.00O, 
every  dollar  of  which  the  nations  with  which  we  trade  have  been 
compelled  to  pay  to  us,  and  pay  to  us  in  gold  worth  100  cents  all 
around  the  world.  There  have  been  no  oO-cent  Bryan  dollars  in 
those  transactions.  As  a  result  of  it,  Mr.  President,  we  have  to- 
day in  the  Treasury  of  this  country  more  gold  belonging  to  the 
United  States  tlian'was  ever  held  by  any  government  in  the  his- 
tory of  the  world. 

Not  only  has  our  foreign  trade  grown  in  that  manner  and  to 
that  extent  and  with  that  success,  but  the  prosperity  which  it  in- 
dicates is  general:  it  is  universal:  it  is  distributed  throughout  the 
whole  country:  it  is  common  to  all  the  sections,  and  to  no  section 
more  than  to  the  Southern  States. 

A  few  days  ago  there  was  made  in  another  place  where  men 
legislate  a  very  brilliant  speech,  in  the  course  of  which  the  speaker 
quoted  from  newspapers,  the  leading  newspapers  from  almost 
every  State  throiighoiit  the  whole  South,  in  order  to  show  what 
the  conditions  were,  according  to  those  papers — almost  every  one 
of  them  a  Democratic  paper— on  the  1st  day  of  January  last. 

It  is  a  most  remarkable  array  of  facts  in  proof  of  the  statement 
I  make  that  this  prosperity  does  not  alone  belong  to  the  Govern- 
ment, to  be  measured  in  balances  of  trade,  in  the  high  credit  we 
enjoy,  in  those  things  that  pertain  to  our  ability  to  make  expendi- 
tures, to  our  National  Treasury,  but  that  this  prosperity  belongs 
to  the  people  throughout  all  the  sections  of  this  land.  I  want  to 
briefly  call  attention  to  this.  It  can  not  be  given  too  much  piib- 
licity.  It  was  a  happy  thought  that  induced  this  spt-aker  to  cite 
these  newspapers.  He  commences  with  the  State  of  Missouri. 
He  cites  first  the  Kansas  City  Journal  of  January  1,  in  which  it 
is  said: 

According  to  statements  made  by  officials  of  the  railroads  running  into 
Kansas  City,  every  company  lias  reason  to  rejoice  over  the  business  for  the 
year  just  closed.  "One  general  agent  said  that  the  earnings  of  his  road  had 
Increased  3Si  per  cent  over  1902. 

The  Kansas  City  Star  says: 

Bank  clearings  are  not  always  a  definite  indication  of  business  movements, 
but  they  may  be  taken  as  a  reliable  basis  of  comparison  in  noting  progress 
in  any  one  city.  The  clearings  in  Kansas  City  for  the  past  year  were  one 
thousand  and  seventy-flve  millions,  or  an  increase  of  eighty-six  millions  C.t  per 
cent)  over  the  record  of  W)2.  Building  records  and  real  estate  transfers 
show  similar  increase.    Boththe  wholesale  and  retail  merchants  report  gains. 

I  am  not  going  to  read  all  of  these,  but  I  want  to  read  a  few  of 
them  .iust  to  show  how  universal  they  are  and  how  all  alike  tell 
the  story  of  prosperity.     The  St.  Joseph  Gazette  says: 

The  country  upon  which  St.  .Joseph  depends  for  its  maintenance  is  pros- 
perous to  a  most  gratifying  degree.  Crops  have  been  fairly  abundant;  prices 
for  the  products  of  tlie  farm  and  range  far  in  excess  of  the  average  for  many- 
yews. 
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Now  I  come  down  to  Virginia,  skipping  quite  a  number  of  cita- 
tions from  other  papers  in  Missouri.     The  Despatch,  of  Norfolk, 

says: 

The  cities  of  tide- water  Virginia  have  experienced  a  solid  and  increasing 
erowth  during  the  past  ten  years.  Norfolk  is  in  many,  many  ways  better  off 
tu-dav  than  a  year  ago.  Churches,  schools,  charitable  organizations,  and 
business  organizations  have  flourished  and  grown  and  improved  withm  the 
year  Local  bank  deposits  have  shown  a  steady  increase  during  the  year,  and 
iocul  bank  clearings  also  indicate  an  increase  in  the  volume  of  bus^mess  done 
in  the  city,  and  the  record  of  the  year  past  is  the  largest  in  the  history  of  the 
city 

Mr.  PATTERSON.  Mr.  President,  may  I  ask  the  Senator  a 
question?  . 

The  PRESIDENT  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Colorado? 

Mr.  FORAKER.     Certainly. 

Mr.  PATTERSON.  If  prosperity  is  as  great  as  it  has  been,  if 
it  has  not  diminished  and  is  not  diminishing,  how  does  the  Sena- 
tor from  Ohio  account  for  the  material  cut  in  the  wages  of  twenty- 
five  or  thirty  thousand  of  the  workmen  and  workwomen  engaged 
in  the  New  England  textile  fabric  mills,  a  reported  cut  in  wages 
in  all  tne  steel  industries,  and  that  there  is  now  assembled  at  In- 
dianapolis a  national  convention  of  bituminous  coal  miners  threat- 
ening a  national  strike  because  they  have  been  notified  that  after 
a  time  soon  to  come  the  wages  they  are  receiving  will  be  mate- 
rially lessened? 

Mr.  FORAKER.  Mr.  President,  there  is  no  trouble  in  answer- 
ing the  Senator.  I  am  not  g.  )ing  to  answer  him  in  detail  as  to  all 
the  cases  he  puts,  because  it  is  sufficient  to  answer  him  as  to  one, 
and  either  that  or  some  similar  answer  will  be  found  as  to  each 
of  the  others.  He  puts  the  case  of  cotton  manufacturers.  It  is  the 
price  of  cotton.  Mr.  President,  which  has  gone  so  high— whether 
on  account  of  legitimate  demand  or  whether  on  account  of  ma- 
nipulation of  stock  brokers  and  dealers  it  does  not  matter— has 
gone  so  high  as  to  cripple  that  industry,  to  stop  a  number  of 
factories,  and  to  turn,  in  consequence,  a  number  of  men  into 
idleness. 

For  other  causes,  having  nothing  to  do  with  the  general  policies 
of  the  country,  but  originating  in  and  having  their  effect  in  spite 
of  those  policies,  the  steel  industry  has  been  temporarily  af- 
fected, and  the  mining  of  coal  has  been  temporarily  affected,  per- 
haps. I  am  not  able  to  answer  as  to  detailed  facts  all  the  sug- 
gestions made  by  the  Senator,  but  we  kno-w  that  it  is  no  unusual 
thing  to  see  the  representatives  of  labor  and  the  representatives 
of  capital  meeting  in  national  convention  for  the  purpose  of  con- 
sidering questions  of  wages  and  other  questions  of  a  similar 
character. 

We  do  know,  however,  Mr.  President,  this  to  be  a  fact,  that 
when  the  Republican  party  is  in  power  and  the  people  of  this 
country  are  satisfied  with  the  industrial  legislation,  there  is  never 
any  strike,  except  for  differences  as  to  wages  or  hours  or  other 
terms.  Labor  strikes  when  it  knows  if  it  quits  work  to-day  it  can 
go  back  and  find  work  to-morrow:  capital  strikes  and  goes  out  of 
bu.siness  when  you  institute  policies  in  which  the  people  have  no 
confidence.  That  is  the  difference  between  strikes  under  Demo- 
cratic and  strikes  under  Republican  policies. 

You  are  liable  to  have  strikes  under  any  Administration,  al- 
though from  different  causes.    How  was  it  under  Cleveland?    No- 
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body  struck  then  because  he  was  getting  less  wages  than  he  wanted. 
The  tronl)le  was  to  get  any  wages  at  all.  The  only  striking  any- 
body did  was  to  strike  ont  for  a  job,  the  first  one  he  could  hear 
tell  of .  and  pursue  it  and  get  it.  if  he  could,  anywhere  and  at  "'  any 
old  price.  ■■  on  any  kind  of  terms. 

Now,  let  me  pursue  my  remarks.  I  am  not  going  to  be  tedious 
about  this.  I  only  want  to  show,  Mr.  President,  that  this  is  not  a 
prosperity  merely  of  the  Government,  but  it  is  a  prosperity  for 
the  whole  people  and  for  all  the  sections  of  this  country.  I  have 
read  from  newspapers  in  Missouri,  and  I  read  from  one  in  Vir- 
ginia. 

Mr.  TILLMAN  rose. 

Mr.  FORAKER.     I  will  get  to  South  Carolina  in  a  moment. 

Mr.  TILLMAN.  I  just  want  to  ask  the  Senator  from  what  he 
is  reading?  He  started  out  to  tell  us  he  was  reading  from  a  speech; 
but  he  did  not  tell  us  where  it  was  delivered,  or  when,  or  by  whom. 

Mr.  FORAKER.  I  thought  the  Senator  would  understand  that 
the  rules  of  the  Senate  prohibit  my  speaking  of  what  occurs  in 
the  other  House.  Therefore,  I  said  this  speech  was  made  else- 
where. 

Mr.  TILLMAN.     That  is  rather  thin,  Mr.  President. 

Mr.  FORAKER.  Well,  I  can  say.  I  presume,  that  it  was  made 
in  the  House  of  Representatives,  and  it  was  made  by  Mr.  Boutell 
of  Illinois,  a  Member  of  that  body. 

Mr.  TILLMAN.     I  am  glad  I  got  the  information. 

Mr.  FORAKER.  And  it  was  made  on  the  26th  of  January.  I 
invite  the  Senator's  attention  to  it.  He  will  find  it  profitable,  I 
think,  to  give  it  careful  study. 

Mr.  Pi-esident.  to  go  on  with  this,  I  could  read  to  the  same  effect 
from  the  Petersburg  Index- Appeal,  to  the  same  effect  from  the 
Jacksonville  Times-Union,  and  from  the  Pensacola  News,  as  to 
the  condition  of  things  in  Florida;  and  I  could  read  to  the  same 
effect  from  the  Leader,  a  paper  published  in  Lexington.  Ky.,  as 
to  the  conditions  existing  in  that  State,  and  from  the  Louisville 
papers  to  the  same  effect.  All  these  pap  rs.  let  me  renund  the 
Senate,  are  of  date  January  1 ,  showing  the  condition  only  a  montlr. 
ago,  as  published  in  these  Democratic  papers  in  their  respective 
localities.     The  Atlanta  Constitution,  January  1,  says: 

Annual  reports  of  all  city  officials  show  a  bright  chapter  in  the  history  of 
Atlanta,  the  year  1903  having  been  one  of  the  most  prosperous  in  its  history. 

The  clearings  of  190;J  were  increased  by  S13.791.5S0.:M.  The  year's  record  is 
a  remarkable  one.  and  is  considered  as  a  strong  indication  of  the  substantia- 
bility  and  growth  of  business  in  Atlanta. 

The  Augusta  Chronicle  and  a  number  of  other  papers  in  that 
State  are  quoted. 

Then  he  goes  to  North  Carolina  and  from  the  Rural  News  and 

Observer  he  quotes  this: 

The  year  that  closed  last  night  has  been  a  good  one  for  Xorth  Carolina  and 
the  American  Re])ublic.  Crops  have  been  large  and  prices  good.  It  has  been 
a  specially  good  year  foi-  farmers. 

I  quote  now  from  the  Wilmington  Morning  Star: 
The  steady  increase  in  the  commerce  of  "Wilmington  is  extremely  gi-atify- 
ing  to  the  people  of  the  city,  and  the  growing  importance  of  the  chief  seaport 
of  North  Carolina  will  alike  be  a  source  of  gratification  to  the  people  of  the 
entire  State. 

Now  I  come  to  South  Carolina,  that  blessed  old  State,  s-o  ably 
represented  on  this  floor  always,  and  particularly  now.  The 
Charleston  News  and  Courier  is  (pioted  from,  as  follows: 

The  banks  of  Columbia  show  by  their  reports  that  they  have  had  a  very 
successful  year,  and  it  follows  that  the  people  of  the  city  have  cause  to  be,  in 
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a  large  measure,  satisfied  with  the  last  year's  business.  The  total  deposits  in 
the  five  hanks  amoiint  to  .$l{.5ii:iiH17.o(),  a  very  larjje  sum  for  a  city  of  the  ])opu- 
latioii  of  Columbia.  Compared  with  former  years,  the  deposits  inci-eased 
very  much,  and  the  bankers  seem  to  be  full  of  confidence  of  still  greater  pro- 
portionate increase  during  the  present  year. 

Now  let  me  read  from  another  paper,  the  Greenville  News: 

The  year  19()3  has  been  one  of  unpi-ecedented  growth  and  general  improve- 
ment. Something  like  $2,()(iO,(KKJ  has  been  expended  during  the  year  in  the 
erection  of  public  and  private  buildings,  manufacturing  plants,  and  various 
other  commercial  enterprises.  The  most  successful  year  in  the  history  of 
Greenville  has  passed.  Nineteen  hundred  and  three  has  left  the  city  greater, 
richei-.  and  more  prosperoiis  than  when  it  came. 

Then  I  conld  read  to  the  same  effect  from  the  papers  of  Mem- 
phis and  Nashville  as  to  the  conditions  of  prosperity  obtaining  in 
the  State  of  Tennessee,  and  so  on  throughout  the  South.  I  might 
go  on  reading  to  a  very  much  greater  extent  than  I  have,  but  I 
have  read  sufficiently  to  support  what  I  want  to  state,  that  this 
prosperity  about  which  we  talk  is  a  prosperity  not  for  any  par- 
ticular section,  not  for  any  particular  class,  but  a  prosperity  for 
our  Government,  a  prosperity  for  our  country  and  our  whole 
country,  a  prosperity  for  every  section  of  our  country,  a  pros- 
perity for  every  class  in  our  country,  for  I  have  read  suflBciently 
to  show  that  this  prosperity  has  been  felt  and  enjoyed  not  alone 
by  the  merchant  and  the  banker  and  the  manufacturer,  but  also 
by  the  farmer  and  all  those  in  the  humbler  vocations  and  walks 
of  life. 

With  this  kind  of  prosperity  throughout  the  coimtry,  with  every 
newspaper  in  the  South  proclaiming  it,  and  everybody  through- 
out the  North  enjoying  it.  the  whole  country  in  the  enjoyment  of 
it.  does  not  the  Senator  from  Maryland  think  he  should  modify 
the  statement  he  made  j'esterday,  when  in  effect  he  saiil,  as  on  re- 
flection he  modified  his  statement  of  the  bankruptcy  of  the  coun- 
try at  the  close  of  Harrison's  Administration,  the  policies  of  this 
country  as  pursued  by  the  Republican  party  have  resulted  in 
failure? 

Mr.  President,  instead  of  the  policies  pursued  by  the  Repub- 
lican party  since  the  McKinley  Administration  until  this  time  re- 
sulting in  faihire.  they  have  resulted  in  a  triumphant  success  the 
like  of  which  has  never  been  known  and  perhaps  never  will  be 
again.  We  can  not  conceive  of  the  possibility  of  a  greater  x>i'os- 
perity  than  that  wliich  the  people  of  this  country  are  enjoying. 

Mr.  President,  I  am  not  going  to  stand  here  uow  to  defend  the 
Army  or  to  defend  the  Navy  or  to  defend  the  expenditures  we 
are  making  for  the  Army  and  the  Navy.  That  is  not  ne;essary. 
The  Army  and  the  Navy  of  this  country  have  ever,  from  the  be- 
ginning of  OUT  history,  been  able,  by  their  heroic  achievements 
and  their  splendid  endeavors,  to  defend  themselves:  but  I  will 
stop  to  call  the  attention  of  the  Senator  from  Maryland  to  the 
fact  that  the  law  in  respect  to  the  Army  authorizes  an  Army 
that  shall  have  a  maximum  strength  of  not  more  than  100,000  and 
a  minimum  strength  of  65.000. 

Hardly  hsid  the  law  Ijeen  passed  giving  the  President  authority 
to  increase  the  Army  to  the  maximum  until  the  President  of  the 
United  States,  in.stead  of  taking  steps  to  increase  it  to  the  maxi- 
mum, as  was  predicted  here  in  the  Senate  and  elsewhere,  took  steps 
to  reduce  it  to  the  minimum  of  G^.OOO  officers  and  men,  and  it  has 
never  since  been  above  the  minimum:  and  to-day.  by  the  latest 
official  report  from  the  War  Department,  I  see  that  the  total 
strength  of  the  Army,  officers  and  men,  is  59,181.  or  almost  6,000 
below  the  minimum  prescribed  by  law,  and  40,000  below  what  the 
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Senator  from  Maryland  stated,  as  I  understood  him.  and  as  is  sug- 
gested to  me  by  the  Senator  from  Massacliusetts  [Mr.  Lodge]. 

Now,  as  to  the  expense  of  our  Army,  we  are  told  that  it  is  greater 
than  it  should  be  for  an  army  of  60,obO  men.  We  were  told  that, 
I  l)t'lieve.  by  way  of  explanation  as  to  why  he  said  it  was  an  army 
of  100.000  men,  if  I  correctly  understood  the  Senator,  and  we  are 
told  of  the  relative  expense  of  the  armies  of  other  countries.  Mr. 
President,  it  does  cost  more  to  maintain  the  American  Army  than 
it  does  to  maintain  any  other  army  in  the  world.  England  pays 
to  her  soldiers  the  highest  wages  of  any  country  other  than  the 
United  States,  and  the  United  States  pays  twice  as  much  to  her 
men  and  ofl&cers  as  they  do  in  England,  speaking  in  round  num- 
bers. 

In  Germany,  France.  Italy.  Russia,  and  other  countries  they 
pay  far  below  what  England  pays.  So  if  it  be  that  our  expenses 
are  larger  for  an  army  of  60,000  men  than  the  Senator  from  Mary- 
land had  calculated  they  should  be.  it  is  because  we  do  what  we 
ought  to  do.  We  remember  that  they  are  American  citizens, 
who  are  for  the  time  being  serving  the  American  Government, 
and  we  expect  them  when  they  are  through  with  that  service  to 
come  back  and  be  a  part  of  the  sovereign  governing  body  politic 
of  this  country  and  to  be  fit  and  worthy  citizens  to  live  in  this 
country  and  fit  and  worthy  to  live  here  because  they  love  the 
country,  and  are  ready  to  respond  to  its  call  and  stand  up  in  de- 
fense of  its  flag  whenever  tliere  may  be  necessity  for  it. 

I  do  not  believe.  Mr.  Pi-esident,  that  the  American  people  have 
any  anxiety  about  the  American  Army.  I  believe  that  the  Amer- 
ican people  jiistify  the  maintenance  of  the  Army  we  have.  We 
know  they  do.  We  had  this  question  paraded  and  exploited  and 
debated  and  discussed  before  the  American  people  in  the  last 
campaign,  when  anti-impei-ialism  and  expansion  constituted  the 
paramount  issue,  so  called.  What  was  the  result?  The  Demo- 
cratic party  in  that  campaign  marched  to  an  even  greater  and 
more  fatal  Waterloo  for  them  than  they  found  at  the  end  of  the 
campaign  under  Mr.  Bryan  in  1896. 

No.  Mr.  President;  if  the  Army  is  to  be  arraigned,  either  on  the 
ground  that  it  is  too  large,  when  we  are  maintaining  it  only  at 
its  minimum,  or  on  the  ground  that  it  is  overpaid,  when  we  are 
only  paying  American  wages,  the  people  will  answer  for  the  Army 
and  I  need'not  waste  any  time  in  doing  so. 

As  to  the  Navy,  froiii  the  days  of  the  Revolution  to  this  time 
the  American  Navy  has  bi'en  the  pride  of  the  American  people. 
Whoever  else  may  have  failed  the  American  people,  the  American 
Navy  never  has.  It  is  an  organization  of  which  every  man  in 
this  country  can  be  justly  proud.  Wherever  they  have  carried 
our  flag  they  have  shown  bravery  and  heroism  equal  to  every 
emergency  and  a  wisdom  and  a  diplomatic  capacity  and  ability 
not  snniassed  by  those  in  civil  life  trained  in  diplomacy. 

I  do  not  believe  the  American  people  want  us  to  stop  increas- 
ing our  Navy  until  we  have  made  it  commensiTrate  in  strength 
with  the  greatness  of  this  the  greatest  country  in  the  world.  I 
believe  the  American  people  have  approved  the  American  policy 
known  as  the  Monroe  doctrine,  and  that  they  will  hold  any 
Administi-ation  derelict  in  duty  that  fails  to  be  ready  at  all  times 
to  maintain  that  doctrine  and  to  assert  American  rights  where- 
ever  American  rights  may  be  challenged. 
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So  it  is,  Mr.  President,  that  nltlK)n,ti:li  we  have  before  ns  a  ques- 
tion that  is  sini])ly  American,  a  (incsticni  about  whicli  there  should 
be  no  party  lines  drawn,  we  have  yet  found  it  necessary — I  am 
glad  to  kn()w  the  necessity  was  not  occasioned  by  the  remarks  of 
anyone  on  this  side  of  the  Chamber — to  refer  to  political  policies 
and  political  administrations  and  political  disasters  and  political 
triumphs.  Perhaps  it  is  well  enough  that  it  is  so.  for  the  record 
is  made  up.  The  American  people  have  passed  judgment.  Let 
them  stop  and  consider,  for  they  will  be  called  upon  to  pass  judg- 
ment again.  We  are  ready  for  the  debate  and  ready  for  the  vote. 
We  shall  go  forward  withimt  hesitation,  exjiecting  the  same  tri- 
umphant vindication  next  November  that  we  had  four  years  ago 
and  on  the  previous  occasions  which  I  need  not  mention. 
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The  Senate  having  under  consideration  the  following  resolution  submitted 
by  Mr.  Bacon:  •,    ,    ,  ^,      r, 

Ki-solccd,  That  the  President  be  respectfully  informed  that  the  Senate 
favor  and  advise  the  negotiation,  with  a  view  to  its  ratification,  of  a  treaty 
with  the  Repubhc  of  Colombia,  to  the  end  that  there  may  be  peacefully  and 
satisfactorily  determined  and  adjusted  all  differences  between  the  United 
States  and  the  Republic  of  Colombia,  with  the  intent  of  removing  any  cause 
of  irritation  or  conflict,  and  of  restoring  the  cordial  relations  heretofore  ex- 
isting between  the  United  States  and  Colombia,  and  also  of  securing  the 
hearty  cooperation  of  the  Colombian  people  in  the  construction  of  the  canal 
at  Panama — 

Mr.  FORAKER  said: 

Mr.  President:  I  have  listened  to  the  distinguished  Senator 
from  Massachusetts  [Mr.  Hoar]  with  that  delight  which  a  high 
order  of  intellectual  effort  always  inspires;  in  this  case  with  the 
added  pleasure  that  I  am  in  full  accord  with  all  he  has  said  about 
the  question  under  consideration,  however  it  may  be  as  to  his 
criticisms  upon  my^  elf  for  the  speech  I  made  in  answer  to  him 
when  he  spoke  in  December  last. 

I  account  myself  somewhat  unfortunate.  Mr.  President,  with 
respect  to  this  'controversy  in  so  far  as  there  is  one  between  the 
Senator  from  Massachusetts  and  myself.  I  had  been  otherwise 
engaged  when  he  made  his  former  speech  to  which  reference  is 
made  and  came  into  the  Senate  Chamber  only  as  he  took  the  floor 
and  commenced  to  speak.  I  was  not  aware  he  intended  to  make 
a  speech.  I  was  not  aware  he  had  introduced  the  resohitions  to 
which  he  spoke.  I  knew  nothing  about  that  speech  except  only 
as  I  gathered  it  as  he  delivered  it.  I  undertook  to  make  an  an- 
swer to  it.  It  was  necessarily  impromptu.  It  was  necessarily 
based  on  what  I  understood  the  Senator  from  Massachusetts  at 
that  time  to  say. 

If  I  misimderstood  him  in  any  respect,  as  the  Senator  in  his 
speech  claims  I  then  did  misunderstand  him.  I  am  not  alone  in 
that  misunderstanding.  I  have  turned  to  the  Record,  and  I  refer 
to  it  only  that  I  may  the  better' assure  the  Senator,  and  place  it  in 
the  Record,  that  I  did  not  intend  at  that  time  to  misrepresent 
him.  as  I  would  not  under  an v  circumstances  knowingly  or  in- 
tentionally misrepresent  anyone.  When  the  Senator  concluded 
his  speech,  which  I  find  in  the  Record  of  December  17  last,  he 
was  succeeded  immediately  by  the  Senator  from  Maryland  [Mr. 
Gorman]  ,  who  seems  to  have  understood  the  purport  of  the  Sen- 
ator's speech  precisely  as  I  did.  I  quote  from  the  speech  made  by 
the  Senator  from  Maryland  [Mr.  Gorman]  on  that  occasion: 

Mr.  President,  I  think  the  country  is  to  be  congratulated  that  again  the 
Senator  from  Massachusetts,  a  great  leader  on  the  other  side  of  the  Chamber, 
whose  reputation  is  world-wide,  has  followed  the  examples  that  we  have  wit- 
nessed in  this  body  time  and  time  again.  When  some  question  arises  wherein 
the  honor  of  the  American  people  is  involved,  there  are  always  enough  patri- 
otic Senators  to  join  the  minority  in  staying  the  hands  of  the  Executive  power 
when  it  trenches  upon  the  right  of  the  Senate  or  of  Congress,  or  attempts, 
without  the  consent  of  Congress,  by  an  improper  and  inexcusable  act,  to  in- 
volve the  country  in  war. 

Whether  or  not  the  Senator  from  Maryland  was  justified  in 
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employing  that  language  in  making  his  answer  to  the  Senator 
from  Massachtisetts  will  appear  from  a  study  of  what  had  been 
said  by  the  Senator  from  Massachusetts. 

Mr.  HOAR.  The  Senator  from  Ohio  will  also  remember  that 
I  at  once  rose  and  said  that  I  could  not  permit  the  Senator  from 
Maryland  to  put  me  in  a  false  jiosition. 

Mr.  FORAKER.     Yes;  I  remember  that  very  well. 

Mr.  HOAR.     I  disclaimed  it  at  the  time. 

Mr.  FORAKER.  But  the  question  remained  then,  notwith- 
standing what  the  Senator  from  Massachusetts  said,  and  remains 
now.  whether  or  not  a  fair  construction  and  intei'prtitation  of  the 
language  then  employed  by  the  Senator  from  Massachusetts  war- 
ranted what  the  Senator  from  Maryland  said. 

It  is  perfectly  clear  from  the  language  then  employed  by  the 
Senator  from  Maryland  that  he  understood  the  Senator  from 
Massachusetts  to  be  making  an  attack  upon  the  President  of  the 
United  States,  at  least  to  be  severely  crit  cising  him.  because  of 
what  had  been  done  under  his  direction  in  the  Panama  affair. 
Was  he  or  not  justified  in  that?    We  shall  see  in  a  moment. 

After  the  Senator  from  Maryland  had  concluded  I  made  the  re- 
marks which  have  been  referred  to.  I  have  stated  how  I  came 
to  make  them :  that  they  were  made  on  the  spur  of  the  moment 
in  answer  to  the  speech  as  I  understood  it.  I  knew  at  the  time 
when  I  rose  to  speak  that  I  was  not  alone  among  the  Republicans 
in  this  Chamber  in  the  view  I  entertained  as  to  the  character  of 
speech  the  Senator  from  Massachusetts  had  made.  A  number  of 
Senators  had  expressed  to  me  as  their  opinion  of  what  he  had  said 
precisely  what  I  understood  him  to  have  said.  I  rose,  therefore,  to 
answer,  having  in  my  mind  exactly  the  view  as  to  the  character 
of  speech  made  by  the  Senator  from  Massachusetts  that  the  Sen- 
ator from  Maryland  had  expressed. 

But  I  did  not  answer  as  the  Senator  from  Maryland  did.  I  con- 
tented myself  not  with  opposing  the  resolutions — I  had  no  objec- 
tion to  them  —  but  with  stating  in  a  prefatory  way  that  I  thought 
those  resolutions  should  have  been  offered  and  the  speech  should 
have  been  made  in  executive  session,  because  at  that  time  we  had 
pending  in  the  Senate — it  was  yet  then,  I  believe,  in  the  Committee 
on  Foreign  Relations — a  treaty  with  Panama  with  respect  to  which 
all  of  those  questions  were  necessarily  raised;  and  if  any  additional 
testimony  or  evidence  or  knowledge  was  desired  by  any  Senator, 
it  could  have  been  secured  by  asking  for  it  in  executive  session, 
where  I  think  it  properly  belonged,  as  well  as  by  asking  for  it  in 
open  session.  And  it  occurred  to  me  that  that  was  where  the  reso- 
lution should  have  been  offered  and  there,  if  anywhere,  where  the 
speech  should  have  been  made. 

I  was  not  alone  in  that  opinion,  Mr.  President.  The  Senator 
from  Massachusetts  himself  seems  to  have  had  the  same  kind  of 
an  impression,  for  one  of  the  first  paragraphs  of  his  speech  on 
that  occasion  was  the  statement  that  if  as  he  proceeded  any  Sena- 
tor should  think  his  remarks  more  appropriate  in  executive  ses- 
sion, he  would  yield  at  any  time  for  such  a  motion  to  be  made.  I 
think  not  only  did  the  Senator  from  Massachusetts  feel  that  at 
least  in  all  probability  the  speech  should  be  made  in  executive 
session,  but  I  think  every  member  on  this  side  of  the  Chamber 
was  in  accord  with  me  in  that  opinion.  Therefore  it  is  that,  so 
far  as  the  prefatory  part  of  my  remarks  on  that  occasion  is  con- 
cerned, all  that  I  said  was  entirely  justified. 

I  then  camf  to  discuss  what  the  Senator  had  said,  not  at  any 
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length,  for  I  simply  called  attention  to  the  fact  that  he  had  read 
a  lot  of  telegrams — all  of  which  are  set  ont  here  in  the  Recokd — 
and  from  those  telegrams  which  he  had  just  read  he  had  drawn 
a  conclusion.  Let  me  read  the  language,  that  I  may  be  accurate. 
I  said: 

He  reads  a  lot  of  telegrams  and  draws  therefrom  an  inference,  which  he 
states  as  his  conclusion,  to  the  effect  that  this  Government,  although  denying, 
as  it  has  been  denied  over  and  over  again,  any  part  whatever  in  any  conniv- 
ance or  intrigue  in  regard  to  the  matter,  was  yet  proceeding  in  such  a  way 
that  no  other  conclusion  could  be  deduced  therefrom. 

Mr.  President,  not  only  did  the  Senator  from  Massachusetts  say 
that  in  express  language  on  that  occasion,  but  he  has  repeated  it, 
I  think,  more  than  once  in  the  speech  which  he  has  just  now  de- 
livered, for  he  has  told  us  here  again  to-day,  as  he  told  us  then, 
that  from  the  telegrams  he  inferred  thus  and  so  in  criticism  of 
the  Administration. 

Mr.  HOAR.  Will  the  Senator  from  Ohio  permit  me?  I  never 
said  the  other  day,  or  to-day,  that  I  drew  that  conclusion — never. 

Mr.  FORAKER.     Well. 

Mr.  HOAR.  I  accompanied  what  I  said  with  an  expression  of 
my  indignant  disbelief  in  any  such  thing,  but  I  said  the  President 
had  begun  his  narrative  at  a  point  which  did  not  repel  it. 

Mr.  FORAKER.  That  is  true.  If  the  Senator  will  bear  with 
me  a  minute  he  vsdll  not  differ  with  me,  I  take  it. 

Mr.  HOAR.  The  Senator  said,  if  he  will  pardon  me,  that  I 
drew  that  conclusion. 

Mr.  FORAKER.     Let  me  say 

Mr.  HOAR.  If  any  honest  and  candid  man  will  look  back  he 
will  see  that  I  expressed  my  indignant  disbelief  and  said  that  the 
President  was  the  last  man  in  the  world  to  do  such  a  thing,  and 
that  his  own  character  did  not  make  it  worth  while  for  him  to 
contradict  it.  But  I  then  said,  "You  have  sent  in  a  story  begin- 
ning on  the  4th  of  November,  instead  of  sending  in  the  whole, 
and  we  want  the  whole." 

Mr.  FORAKER.     That  is  true.     I  am  coming  to  say  all  that. 

Mr.  HOAR.  I  was  calling  attention,  not  that  I  believed  in  it, 
for  I  said  I  did  not,  but  to  the  fact  that  there  were  people  who 
were  made  uneasy  by  it. 

Mr.  FORAKER.  What  I  said  was  that  the  Senator  read  a  lot 
of  telegrams  and  then  stated  as  his  conclusion  deduced  therefrom 
thus  and  so. 

Mr.  HOAR.     Read  what  I  did  say. 

Mr.  FORAKER.     I  am  about  to  read  it. 

Mr.  HOAR.     Read  it  and  see. 

Mr.  FORAKER.  I  so  understand  it.  The  Senator,  after  read- 
ing all  these  telegrams,  said: 

So  it  is  clear,  if  this  be  the  whole  story  that  we  have  in  these  documents, 
that  at  least  twenty -four  hours,  perhaps  forty-eight  hours,  before  the  revo- 
lution broke  out  our  Government  had  instructed  its  man-of-war  to  prevent 
the  Government  of  Colombia  from  doing  anything  in  anticipation  of  the 
revolution  to  prevent  it. 

Now,  after  reading  these  telegrams  he  said:  "If  this  be  the 
whole  story,  then  thus  and  so."  In  another  part  of  the  same 
speech  he  referred  to  the  fact  that  I  referred  to  in  my  remarks  in 
answer  to  his,  that  the  President  had  disclaimed  more  than  once 
on  behalf  of  the  Government  and  every  official  connected  with 
the  Administration  that  there  had  been  any  connivance,  or  any 
intrigue,  or  any  complicity  wTTatever  to  bring  about  any  such  re- 
sult. I  was  speaking,  Mr.  President,  in  that  connection  about 
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these  telegrams  and  about  the  conclusion  the  Senator  deduced 
therefrom.  I  was  not  unmindful  of  the  fact,  but  referred  to  it, 
that  the  Senator  did  say  in  that  same  speech,  notwithstanding  he 
had  quoted  telegrams  from  which  he  thought  only  one  conclusion 
could  be  deduced,  that  he  had  such  high  regard  for  the  President 
and  such  implicit  confidence  in  his  word  and  in  his  honor  that  he 
did  not  believe  that  was  the  whole  story. 

But  how  did  the  Senator  from  M^issachusetts  proceed?  After 
having  read  these  telegrams  and  after  having  made  the  statement 
that  it  appeared  from  these  telegrams  that  we  had  taken  these 
steps  to  prevent  Colombia  from  doing  anything  in  anticipation  of 
this  revolution  to  prevent  it,  the  Senator  used  this  language. 
This  was  the  kind  of  language  which  impressed  itself  on  my  mind 
at  that  time;  that  gave  to  my  mind  the  impression  as  to  the  char- 
acter of  the  Senator's  speech,  to  which  I  made  answer  as  I  did: 

Now,  Mr.  Presidents 

Having  read  the  telegrams  and  made  that  statement — 

I  want  to  know,  I  think  the  American  people  want  to  know,  and  have  a  right 
to  know,  whether  this  mighty  policeman — 

Referring  to  the  United  States — 

instructed  to  keep  the  peace  on  that  Isthmus,  seeing  a  man  about  to  attack 
another,  before  he  had  struck  his  blow,  manacled  the  arms  of  the  man  at- 
tacked, so  that  he  could  not  defend  himself,  leaving  the  assailant  free,  and 
then  instantly  proceeded  to  secure  from  the  assailant  the  pocketbook  of  the 
victim,  on  the  ground  that  he  was  de  facto  the  owner? 

To  whom  did  that  language  apply?  Of  whom  was  that  lan- 
guage spoken?  Were  we  not  warranted  in  drawing  the  conclusion 
from  the  Senator's  statement  that  the  telegrams  he  read  showed 
what  he  claimed  they  showed,  and  from  his  statement — this  figure 
of  speech  about  a  policeman — were  we  not  warranted  in  coming 
to  the  conclusion  that  the  Senator  was  making  an  attack  on  the 
President  which,  if  we  meant  to  defend  the  Administration,  it 
was  our  duty  then  and  there  to  take  issue  with?  But  how  did 
we  take  issue  with  it?    I  said,  in  answer  to  that: 

He  reads  a  lot  of  telegrams  and  draws  therefrom  an  inference,  which  he 
states  as  his  conclusion,  to  the  effect  that  this  Government,  although  deny- 
ing, as  it  has  been  denied  over  and  over  again,  any  part  whatever  in  any  con- 
nivance or  intrigue  in  regard  to  the  matter,  was  yet  proceeding  in  such  a 
way  that  no  other  conclusion  could  be  dedvTced  therefrom. 

Mr.  President,  as  I  read  these  telegrams  in  the  light  of  our  duty  and  obli- 
gation to  Panama  with  respect  to  the  transit  across  the  Isthmus,  I  see  no 
occas  on  to  draw  therefrom  any  inference  except  only  that  the  President  of 
the  United  States  was  alert  to  do,  in  a  patriotic  way,  his  duty  as  the  Presi- 
dent of  the  United  States. 

Then  I  was  interrupted  by  the  Senator  from  Massachusetts,  who 
claimed  that  I  had  misrepresented  him.  That  brings  us  back  to  the 
question  which  we  have  just  now  been  discussing  and  of  which  I 
trust  we  have  made  disposition.  I  did  not  intend  to  misrepresent 
him.  I  do  not  think  now  I  did  raisrepresent  him.  I  understood 
the  S  ^nator  to  say  then,  and  as  I  read  his  speech  now  I  understand 
him  to  have  said  then,  that  these  telegrams  which  he  read  told 
what  he  thought  was  an  imperfect  story,  and  that  from  the-e 
telegrams  there  was  only  one  conclusion  to  be  deduced,  and  that 
was  one  which  .justified  criticism  of  the  President  and  criticism 
of  the  Administration. 

I  did  not  so  read  them.  I  called  the  Senator's  attention  to  a  fact 
which  he  had  alri'ady  referred  to  in  his  si)eecli  of  that  date — namely, 
that  we  had  before  us  not  only  these  telegrams  to  construe  and 
interpret  as  on  their  face  they  might  read,  but  we  had  also  before 
ns  the  statements  of  the  President. 
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The  Senator  from  Massachusetts  had  referred  to  the  fact  that 
the  President  had  caused  to  be  published  in  one  of  the  news- 
papers of  the  country  an  extract  from  the  message  which  he  had 
prepared  to  send  to  the  special  session  of  Congress  in  November, 
but  which  he  did  not  transmit  to  Congress  because  it  became  un- 
necessary by  reason  of  these  events,  but  which  he  had  prepared 
before  those  events  and  afterward  had  published  to  show  that  he 
was  telling  the  truth  when  he  said  to  the  country,  and  said  oflS- 
cially,  and  said  in  every  other  way  in  which  he  was  called  upon  to 
speak,  that  there  was  no  complicity,  no  intrigue,  no  connivance. 

I  said  in  that  connection  that  the  objection  I  took  to  the  Sena- 
tor's speech  was  that,  boiled  down  to  the  fine  point,  he  was  call- 
ing upon  the  President  of  the  United  States  to  prove  that  he  had 
been  telling  the  truth,  and  I  did  not  think  that  was  becoming.  I 
did  not  think  so  then;  I  do  not  think  so  now.  I  think  we  had  a 
right  to  judge  the  President— as  the  language  ascribed  to  him  by 
the  Senator  from  Massachusetts  shows  that  he  judged  him  then, 
and  judges  him  now— as  a  man  of  honor,  as  a  man  of  truth,  as  a 
man  of  patriotic  purpose,  as  a  man  of  lofty  character,  who  would 
spurn  to  do  that  which  the  interpretation  that  I  put  upon  what 
the  Senator  said  amounted  to  an  insinuation  of. 

Now.  that  is  not  all  that  the  Senator  from  Massachusetts  said. 
I  speak  of  this  at  more  length  than  I  perhaps  should,  simply  be- 
cause of  the  unqualified  and  unlimited  respect  and  admiration  I 
have  for  the  Senator  from  Massachusetts.  I  think  all  he  said  in 
praise  of  his  predecessors  in  the  office  of  United  States  Senator 
from  Massachusetts  was  worthily  and  befittingly  said.  I  will  go 
further  and  say  in  this  presence  what  I  know  every  member  of 
this  body  on  either  side  of  the  Chamber  will  concur  in,  that  great 
as  were  Webster  and  Sumner  and  the  other  great  men  to  whom 
he  referred,  they  were  not  so  great  but  that  the  senior  Senator 
from  Massachusetts  is  a  worthy  siiccessor  in  that  great  line. 
There  is  not  a  man  here,  on  either  side  of  this  Chamber,  who  does 
not  respect  him  for  his  great  learning,  for  his  great  ability,  for 
his  zeal  in  the  public  welfare,  for  his  fidelity  to  duty  in  all  the  re- 
lations of  life,  both  public  and  private.  When  a  man  for  whom 
I  have  such  unbounded  regard  thinks  I  have  in  any  degree  what- 
ever misrepresented  him  or  misunderstood  him.  I  want  to  take 
some  pains  to  show  him  that  I  at  least  did  not  think  I  was  doing  so. 

Now,  after  the  Senator  had  made  the  remarks  I  have  quoted, 
he  proceeded— I  am  not  reading  all— first  t  j  speak  in  high  eulogy 
of  the  President,  to  whom  he  had  just  referred,  as  I  supposed,  as 
a  policeman  who  had  manacled  a  man  who  was  about  to  be  struck 
and  then  taken  his  pocketbook  away  from  him  and  claimed  it  by 
some  sort  of  de  facto  right,  and  then  he  said: 

Now,  Mr.  President,  as  the  matter  stands  on  the  information  given  to  the 
House  in  Document  No.  8,  the  shores  of  Colombia  were  patrolled  by  armed 
vessels  of  the  United  States  in  order  that  that  Government— the  Government 
of  the  country— should  not  take  any  steps  to  prevent  it. 

It  does  not  appear  in  that  document  where  or  from  whom  our  Adminis- 
tration secured  the  information  that  led  to  these  orders. 

According  to  the  documents  sent  to  the  House  by  the  President  the  first 
tidings  of  any  revolution  that  came  either  from  Panama  or  Colon,  or  any  ex- 
peete'd  revolution,  came  November  3,  the  day  the  revolution  happened.  As 
the  statement  is  now  left  in  the  official  communication  to  Congress,  this  revo- 
lution was  known  at  "Washington  before  it  was  known  on  the  Isthmus.  All 
our  Government,  by  its  own  statement,  seems  to  have  done  in  its  anxiety 
that  transit  should  not  be  disturbed  was  not  to  take  measures  that  violence 
should  not  occur,  but  to  take  measures  that  violence  should  not  be  prevented. 
It  performed  its  duty  of  keeping  uninterrupted  the  transit  across  the  Isthmus 
only  bv  interrupting  it  itself— interrupting  it  itself  in  its  most  sacred  and 
rightful  use,  that  of  the  lawful  Government  of  the  country  moving  its  own 
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troops  over  its  own  territory  that  it  might  prevent  a  breach  of  its  peace  and 
an  unlawful  revolution  against  its  authority. 

Mr.  President,  is  there  any  doubt  that,  as  now  standing  unexplained,  this 
was  an  act  of  war? 

And  so  I  might  read  on  at  greater  length.  It  is  true  that  the 
Senator  from  Massachusetts  did  mention  in  that  speech  his  high 
regard  for  the  President. 

He  did  speak  of  him  as  a  man  in  whom  he  had  implicit  confi- 
dence. He  did  speak  of  him  as  a  man  who  appeared  to  him,  as 
he  knew  him  to  be,  incapable  of  that  which  these  telegrams 
showed,  as  he  construed  them.  But.  Mr.  President,  of  what 
avail  is  all  that  when  accomjianied  with  the  Senator's  interpreta- 
tion of  them,  coupled  with  the  declaration  that  they  admit  of  no 
other  interpretation  than  that  which  he  put  upon  them,  as  I 
understood  him.  And  that,  Mr.  President,  remember  all  the 
while,  in  the  face  of  the  President's  declaration,  to  which  the 
Senator  in  that  very  speech  referred,  that  there  had  been  no  com- 
plicity and  no  intrigue  and  no  connivance. 

I  had  confidence,  and  every  other  Senator  on  this  side  seemed 
to  have  confidence  at  that  time,  in  the  truth  of  what  the  Presi- 
dent said,  and  that  it  was  unnecessary  to  require  him  to  produce 
evidence  that  he  had  not  been  making  misreprei-entations  and 
misstatements  to  the  American  people  and  to  the  Congress  of  the 
United  States. 

Now.  the  Senator  says  that  he  is  entitled  to  credit  for  having 
brought  this  all  about.  I  do  not  know  but  that  he  is,  and  I  gladly 
accord  it  to  him.  But  I  still  remain  of  the  opinion  that  it  could 
just  as  well  have  been  secured  in  executive  ses.sion,  and  it  could 
have  been  secured  there,  I  believe,  with  more  propriety.  There 
was  never  a  moment  when  the  President  withheld  from  the  Con- 
gress of  the  United  States  or  the  American  people  any  informa- 
tion in  regard  to  this  matter — never  one  moment — and  as  soon  as 
he  learned  that  there  was  a  disposition  to  have  more  light  than 
had  been  given  he  directed  that  every  scrap  of  information  on  the 
subject  be  compiled  and  sent  to  the  Senate  in  order  that  we  might 
be  fully  advised.  The  President  would  have  done  that  just  as 
readily  had  he  been  asked  about  it  in  executive  session,  and  we 
would  not  have  what  perhaps  is  not  in  and  of  itself  harmful,  but 
what  I  think  will  be  found  in  the  future  to  be  a  bad  precedent — 
the  discussion  in  open  session  of  the  merits  of  a  treaty  which 
ought  to  be  considered  only  in  executive  session. 

Mr.  President,  as  I  said  when  I  rose,  I  agree  with  the  Senator 
in  his  speech  except  only  in  so  far  as  he  saw  fit  to  criticise  what  I 
said  in  answer  to  his  speech  on  that  former  occasion.  I  agree 
with  him  in  the  view  which  he  takes  of  that  which  was  done  by 
our  Government.  I  agree  in  the  estimation  he  has  given  lis  here 
of  the  President  of  the  United  States — of  his  great  ability  and 
his  high  character  as  a  worthy  official  to  be  the  head  and  Chief 
Magistrate  of  this  great  Republic. 

I  agree  with  him  that  all  that  has  been  done  is  consistent  with 
honov  and  a  patriotic  purpi^se  and  that  there  is  nothing  from  be- 
ginning to  end  that  can  be  legitimately  criticised.  The  only 
thing  I  differ  with  the  Senator  about  is  the  fact,  as  he  has  ex- 
pressed it,  that  he  seems  to  think  I  was  liable  to  some  criticism 
for  taking  the  view  I  expressed  on  a  former  occasion  of  that 
which  he  had  seen  fit  then  to  say.  I  rose  merely  to  correct  that 
and  to  say  that  I  had  no  idea  then  of  misrepresenting  him.  I 
have  no  idea  of  misrepresenting  him  now,  nor  would  I  under  any 
circumstances  misrepresent  any  Senator  or  anybody  else  with 
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whom  I  might  chance  to  come  into  debate.  One  engaged  in  con- 
troversy does  not  advance  himself  by  misrepresentation,  especially 
when  he  is  speaking  to  the  same  audience  that  heard  the  other 
side.  I  undertook  then  to  deal  fairly  with  this  matter.  I  am 
only  now  undertaking  to  set  myself  right,  if  it  be  necessary  I 
should  do  so  in  order  that  I  may  continue  to  enjoy  undiminished 
the  friendship,  cordial  good  will,  respect,  and  regard  of  the  Sen- 
ator from  Massachusetts. 

Mr.  HOAR.  Mr.  President,  my  honorable  friend  from  Ohio,  I 
have  no  doubt  with  absolute  sincerity,  expressed  respect  for  me, 
and  what  I  have  to  complain  of  is  that  he  accompanies  that  ex- 
pression of  respect  for  me  by  apparently  expressing  his  total  dis- 
belief that  what  I  say  I  meant  and  said  I  did  mean  and  say. 

Mr.  FORAKER.     Will  the  Senator  allow  me  to  interrupt  him 
there? 
Mr.  HOAR.     Certainly. 

Mr.  FORAKER.  Possibly  that  was  due  to  the  example  the 
Senator  from  Massachusetts  had  set  me  when  he  spoke  so  highly 
of  the  President  and  in  the  same  speech  so  severely  criticised 
him.     [Laughter.] 

Mr.  HOAR.     That  is  what  I  want  to  come  to. 
Mr.  President,  the  Senator  from  Ohio  has  totally  perverted  what 
I  said  the  other  day.     He  totally  perverted  it  then,  and  he  totally 
perverts  it  now,  and  he  does  that  not  from  any  desire  to  do  so, 

but  solely  because  of  being  in  a  very  critical  frame  of  mind 

Mr.  FORAKER.     Will  the  Senator  allow  me  to  interrupt  him  to 
ask  him  a  question? 
Mr.  HOAR.     Forty,  if  you  like. 

Mr.  FORAKER.     Will  the  Senator  kindly  tell  me  in  this  con- 
nection to  whom  he  referred  when  he  spoke  of  the  policeman? 
Mr.  HOAR      I  am  going  to  tell  you  that. 

Mr.  FORAKER.  I  may  have  misunderstood  that  figure  of 
speech. 

Mr.  HOAR.  I  did  not  refer  to  the  President.  I  referred  to  the 
attitude  in  which  half  a  story,  a  page  torn  out  of  a  great  volume, 
would  leave  the  American  people  if  the  rest  of  the  volume  were  not 
supplied .  Erskine  once  illustrated  that  when  the  attorney-general 
undertook  to  charge  his  client  with  saying  something  wrong  and 
omitted  half  the  sentence.  He  said  it  was  as  if  a  man  should 
quote  the  passage  of  Scripture.  "  The  fool  hath  said  in  his  heart. 
There  is  no  God,  "  and  leave  out  the  words  "The  fool  hath  said  in 
his  heart.  "  The  Senator  from  Ohio  takes  my  sentences,  reads 
half  and  leaves  out  the  rest,  and  then  he  undertakes  to  represent 
what  I  said,  again  and  again  and  again. 

I  said  of  a  story  of  a  series  of  transactions  which  had  been  going 
on  a  long  time,  you  have  only  a  page  which  begins  in  November. 
Suppose,  for  instance,  a  man  was  giving  his  description  of  a  fight, 
and  he  should  say  that  A  struck  B  half  a  dozen  times  and  then 
B  struck  A.  and  the  Senator  should  leave  out  the  first  sentence 
and  put  in  as  the  whole  story  that  B  struck  A.  So  it  is  as  if  he 
was  telling  the  story  and  somebody  should  get  up  and  say:  "You 
have  not  put  in  the"^ previous  thing  which  justified  that  blow,  you 
have  left  it  to  appear  that  this  man  committed  an  unprovoked 
assault." 

Now.  just  see  how  the  Senator  goes  on.  He  reads  what  I  said 
regarding  telegrams,  and  he  went  on  and  he  says  the  Senator 
draws  from  that  a  conclusion  that  the  President  has  been  guilty 
of  unworthy  conduct.     I  added  to  that  sentence  an  expression  of 
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my  indignant  disbelief  tlmt  the  President  had  been  guilty  of  un- 
worthy conduct.  I  said  he  is  the  last  man  in  the  world  to  do  it, 
and  the  imputation  is  so  foul  that,  in  my  opinion  it  is  not  worth 
the  while  to  reply  to  it.     That  is  what  I  said. 

Then  I  went  on  to  say  that  the  President  has  undertaken  partly 
to  contradict  it  by  giving  a  message  to  the  press  which  does  not 
contradict  it.  So  he  has  shown  that  he  thinks  it  ought  to  be  con- 
tradicted, but  he  has  not  yet  contradicted  it.  Now,  if  the  Senator 
from  Ohio  will  give  me  his  attention,  I  said 

Mr.  FORAKER.  I  am  giving  the  Senator  attention:  and  the 
Senator,  I  know,  does  not  mean  to  misrepresent  me,  either. 

Mr.  HOAR.     I  do  not  mean  to  do  so. 

Mr.  FORAKER.  What  I  said  on  the  former  occasion  and  what 
I  say  now  is  that  the  Senator,  confining  himself  to  these  telegrams 
as  though  they  told  the  whole  story,  drew  this  conclusion. 

Mr.  HOAR.     No:  I  said  I  did  not  draw  the  conclusion. 

Mr.  FORAKER.  I  know,  and  I  stated  that  the  Senator  said 
that  in  another  connection,  but  I  was  talking  about  the  i  terpre- 
tation  of  the  telegrams.  I  was  contending  that  the  telegrams  did 
not  warrant  that  statement. 

Mr.  HOAR.  I  said  that  the  telegrams  standing  alone  did  not 
show  the  previous  story,  which  completely  exonerated  the  Presi- 
dent, and  would  do  so  in  my  judgment.     That  is  what  I  said. 

Mr.  FORAKER.     With  that  and  with 

Mr.  HOAR.     Standing  alone. 

Mr.  FORAKER.  The  Senator  also  commented  on  the  Presi- 
dent's publication  of  that  part  of  his  message  which  the  Senator 
said  the  President  had  piiblished  for  the  express  purpose  of  show- 
ing that  there  was  no  connivance. 

Mr.  HOAR.     I  understand 

Mr.  FORAKER.  In  other  words,  we  had  the  President's  own 
statement  about  it  added  to  the  telegrams,  and  I  was  interpreting 
the  telegrams  in  the  light  of  what  the  President  said. 

Mr.  HOAR.  Now,  let  us  come  to  that.  That  is  another  in- 
stance of  the  way  the  Senator  from  Ohio  deals  with  this  matter. 
The  President  did  not  contradict  it.  He  did  not  disclaim  it.  He 
did  not  say  a  word  on  the  subject  except  that  he  gave  to  the  press 
a  message  in  which  he  proposed  to  take'possession  of  that  canal  by 
a  different  right.  That  is  all.  Then  the  Senator  gets  up  and 
says  that  after  the  President  had  indignantly  contradicted  it  I 
put  tliis  question.  I  called  attention  to  the  fact  that  the  Presi- 
dent had  not  indignantly  contradicted  it:  that  he  had  only  sent 
in  a  message  which  only  impliedly,  by  indirection,  perhaps,  would 
be  inconsistent  with  it  after  he  had  contradicted  it.  I  said  you 
do  not  need  to  contradict  it,  but  if  you  are  going  to  do  so,  con- 
tradict it  plainly  and  flatly. 

Now,  that  is  what  I  find  fault  with  the  Senator  from  Ohio  for. 
He  represents  me  to-day  as  having  said  these  things  after  a  con- 
tradiction bv  the  President 

Mr.  FORAKER.     I  said  if 


Mr.  HOAR.  Let  me  finish  the  sentence:  then  I  will  listen  to  the 
Senator. 

I  said  the  President  has  shown  that  they  need  attention,  but  in- 
stead of  sending  in  ucontradiL-tiDU  he  sends  in  merely  this  message 
to  tlie  press,  and  I  think  1  know  myself.  I  replied,  that  the  whole 
thing  is  false.  He  is  the  last  man  in  the  world  to  be  guilty  of  it; 
he  is  utterly  incapable  of  it,  so  incapable  of  it  that  he  does  not 
need  to  notice  it;  but  when  he  does  notice  it  it  is  better  for  him 
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that  he  should  give  the  whole  story  and  that  he  should  contradict 
it.  Now.  after  saying  that,  the  Senator  from  Ohio  to-day  says  I 
said  all  this  after  the  President  had  indignantly  contradicted  it. 
I  deny  it. 

Mr."  FORAKER.  I  do  not  know  that  I  nsed  the  word  "indig- 
nantly." 

Mr.  HOAR.     Yes,  you  did. 

Mr.  FORAKER.  Possibly  I  did.  If  I  did  I  will  stick  to  it. 
[Laughter. J  It  was  indignantly  denied,  and  not  only  denied  in- 
dignantly, but  with  a  good  deal  of  feeling. 

Mr.  HOAR.     By  me? 

Mr.  FORAKER.     No;  not  by  you. 

Mr.  HOAR.  The  Senator  will  pardon  me.  Up  to  the  time  I 
had  made  that  speech  I  was  the  first  man  on  the  face  of  the  globe 
who  had  given  this  infamous  charge  against  the  President  a  fiat 
and  indignant  contradiction. 

Mr.  FORAKER.  It  may  be  that  that  is  true  so  far  as  speeches 
in  the  Senate  are  concerned,  but  I  quite  differ  from  the  Senator  as 
to  that.  Here  is  the  language  that  was  employed  by  the  Sen- 
ator  

The  PRESIDENT  pro  tempore.  Does  the  Senator  from  Massa- 
chusetts yield  to  the  Senator  from  Ohio? 

Mr.  HOAR.     Certainly;  I  like  to  hear  him.     [Laughter.] 

Mr.  FORAKER.  I  am  always  delighted  to  hear  the  Senator. 
Here  is  the  language  I  referred  to.  When  in  the  speech  of  De- 
cember 17  1  referred  to  the  fact  that  the  President  had  entered  a 
denial  of  any  complicity,  I  said  in  that  connection  that  he  had 
done  so  in  one  instance  by  publishing  an  extract  from  his  mes- 
sage which  he  had  prepared  to  send  to  the  special  session,  but  did 
not  send. 

Mr.  HOAR.     And  he  did  not  contradict  it  at  all. 

Mr.  FORAKER.  Here  is  what  the  Senator  said  about  it.  It 
shows  that  the  Senator  understood  it  was  being  indignantly  con- 
tradicted, and  I  did  not  imagine  that  the  Senator  would  tpke  any 
other  view  at  this  time  or  express  any  other  view  from  the  lan- 
guage he  then  employed.  The  Senator  said,  referring  to  that 
fact: 

He  has  taken  the  uncommon  step  of  communicating  to  the  press  extracts 
from  a  message  which  he  had  prepared  to  send  to  Congress,  written  before 
the  revolution  occurred  in  Panama,  in  order  that  the  American  people  might 
know  that  it  was  impossible  that  he  had  expected  it  and  still  more  impossible 
that  he  had  done  anything  to  bring  it  about. 

Now,  Mr.  President,  what  I  said  on  that  occasion  and  what  I 
say  again  is 

Mr.  HOAR.     Read  the  last  sentence  of  my  language. 

Mr.  FORAKER.  Well.  I  will  read  it;  but  does  the  Senator 
qualify  that  or  contradict  it? 

Mr.  HOAR.     I  explain  it. 

Mr.  FORAKER.     Now.  let  us  see. 

Mr.  HOAR.  Read  what  I  said  about  his  having  decided  other- 
wise. 

Mr  FORAKER.     I  will  read  it. 

I  did  not  think  myself  that  such  an  assurance  to  the  public  was  at  all  nec- 
essary. If  the  President  had  sent  for  any  member  of  the  Senate  and  had 
proposed  to  show  him  that  message,  he  wcjuld,  I  think,  have  been  told  there 
was  no  occasion  for  him  to  seek  to  prove  by  any  evidence  beyond  that  of  hia 
own  character  that  he  had  had  nothing  to  do  with  any  indirection  or  arti- 
fice.   But  he  decided  otherwise.    And  having  decided  otherwise — 

I  suppose  that  is  enough. 

Mr.  HOAR.     That  is  what  I  wanted. 
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Mr.  FORAKER.     I  beg  pardon. 

Mr.  HOAR.     Now  read  the  next  sentence. 

Mr.  FORAKER.     You  will  find  me  entirely  accommodating. 

I  simply  did  not  want  to  take  time. 

And  having  decided  otherwise,  I  suppose  he  will  like  to  have  the  imperfect 
evidence  afforded  by  the  communication  to  the  House  of  Representatives 
and  by  the  message  at  the  beginning  of  the  present  session  made  complete, 
and  whatever  is  lacking  to  a  complete  answer  to  the  charges  which  have 
been  made  in  the  press  supplied. 

That  is  the  language  to  which  I  referred.  I  said  the  Senator 
knew  when  he  made  that  speech.  December  17,  that  the  Presi- 
dent had  entered  a  denial  of  complicity  and  intrigue  on  the  part 
of  this  Government,  and  I  referred  in  support  of  that  to  the  fact 
that  the  Senator  had  quoted  the  publication  by  the  President  of 
an  extract  from  his  message  with  the  purpose  of  thereby  making 
a  denial,  and  that  it  was  so  understood  by  the  Senator  himself. 

Mr.  HOAR.  Now,  Mr.  President,  can  not  the  Senator  see  the 
difference  between  saying  that  the  President  had  entered  a  denial 
and  pointing  out,  as  I  did,  that  all  he  had  done  in  order  that  this 
might  be  contradicted  was  to  send  in  a  message  which  did  not 
afford  a  contradiction? 

The  President  has  not  said  anything  about  it  beyond  that,  and 
I  called  his  attention  and  the  attention  of  the  Senate  to  the  fact 
that  there  was  no  denial  there,  that  the  evidence  was  incomplete, 
and  that  it  was  imperfect  evidence.  I  did  not  say  what  the  Sen- 
ator keeps  saying  over  and  over  again  I  said,  that  the  President 
had  entered  a  denial.     He  had  not  entered  a  denial. 

Mr.  FORAKER.  Mr.  President,  what  I  have  said  over  and 
over  again  is  that  the  President  had  denied  it. 

Mr.  HOAR.     That  I  deny. 

Mr.  FORAKER.  This  is  not  the  only  case  in  which  he  denied 
it.  It  had  been  denied  repeatedly  before  that  time.  It  had  been 
denied  from  the  State  Department  on  behalf  of  the  President. 
The  President  has  not  sent  in  a  message  to  Congress  making  an 
explicit  denial,  btit  the  President  had  made  this  publication, 
which  I  understood  and  the  Senator  from  Massachusetts  under- 
stood to  be  intended  to  show  that  denial.  The  Senator  so  in- 
terpreted it  in  his  speech.  The  Senator  had  no  question  in  his 
mind  when  he  made  that  speech  but  that  President  Roosevelt 
had  denied  complicity  and  intrigue. 

Mr.  HOAR.     The  Senator  is  mistaken. 

Mr.  FORAKER.     I  refer  to  the  Senator's  language. 

Mr.  HOAR.  There  had  been,  to  my  knowledge,  no  denial  from 
the  State  Department  and  no  denial  from  the  President. 

Mr.  FORAKER.  The  Senator  misunderstood  me.  There  was 
no  official  denial.     I  did  not  mean  that. 

Mr.  HOAR.  There  was  no  denial,  official  or  unofficial,  any- 
where. The  President  undoubtedly  sent  a  document  in  order 
that  the  people  might  infer  that  he  expected  at  that  time  to  deal 
with  this  thing  in  another  way.  and  I  got  up  and  said  I  do  not  be- 
lieve a  word  of  these  charges:  they  are  foul,  infamous,  inconsist- 
ent with  the  President's  character;  but  he  has  undertaken  not  to 
deny  them  explicitly,  not  even  to  tell  the  whole  story,  but  only  to 
tell  a  very  small  part  of  it,  which  does  not  accomplish  the  contra- 
diction that  he  proposes. 

Now.  I  want  to  say  one  thing 

Mr.  FORAKER.  I  do  not  want  to  be  misunderstood  and  I  do 
not  want  to  be  misrepresented.  When  I  say  that  it  was  denied 
by  the  State  Department,  I  do  not  mean  that  Secretary  Hay,  as 
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Secretary  of  State,  published  a  card  with  his  name  signed  to  it, 
but  I  do  mean  to  say  that  in  the  papers  it  had  been  published  re- 
peatedly on  authority  received  from  there  that  there  was  no  truth 
in  these  stories.  The  very  first  moment  that  the  charge  was  made 
it  was  met  with  such  a  denial. 

Mr.  HOAR.  Now,  I  want  to  put  against  the  affirmation  of  the 
Senator  from  Ohio  my  own  explicit  affirmation  to  the  contrary. 
Mr.  FORAKER.  Well,  we  will  look  at  the  newspapers. 
Mr.  HOAR.  Not  only  was  there  no  such  denial,  formal  or  in- 
formal, authorized  or  unauthorized,  before  I  made  my  speech,  but, 
to  the  best  of  my  knowledge  and  belief,  I  never  heard  of  it.  Will 
the  Senator  set  out  the  paper  where  it  occurred?  In  what  docu- 
ment? 

Mr.  FORAKER.  I  will  say  in  all  the  papers.  Does  not  the 
Senator  remember  that  when  the  President  published  the  mes- 
sage he  referred  to,  and  what  he  said  he  understood  to  be  intended 
for  a  denial,  it  was  commented  on  in  all  the  papers  of  the  country? 
Mr.  HOAR.  I  do  not  know.  I  never  heard  of  it,  and  I  do  not 
believe  it  now. 

Mr.  FORAKER.  I  am  talking  about  the  publication  of  the  ex- 
tracts from  the  special  message.  .  I  said  when  it  was  published 

Mr.  HOAR.     I  have  the  floor. 
Mr.  FORAKER.     I  am  asking  a  question. 

The  PRESIDENT  pro  tempore.  The  Chair  must  call  the  at- 
tention of  Senators  to  the  rules.  Does  the  Senator  from  Massa- 
chusetts vield  to  the  Senator  from  Ohio? 

Mr.  HOAR.     It  shows  how  confused  the  Senator's  memory  is 
in  these  things.     He  has  been  talking  all  the  time  of  the  publica- 
tion of  the  message. 
Mr.  FORAKER.     No,  Mr.  President. 

Mr.  HOAR.  He  was  talking  of  the  State  Department,  and  what 
he  says  was  published  in  all  the  papers. 

The  PRESIDENT  pro  tempore.     Does  the  Senator  from  Mas- 
sachusetts yield  to  the  Senator  from  Ohio? 
Mr.  FORAKER.     Will  the  Senator  allow  me  a  moment? 
Mr.  HOAR.     I  yield  to  the  Senator. 

Mr.  FORAKER.  I  have  made  no  such  statement  as  that.  I 
said  the  denial  had  been  made  over  and  over  again,  and  I  thought 
it  had  been.  That  I  can  substantiate  without  any  trouble.  I 
called  attention  to  one  of  the  denials,  and  I  called  attention  to  it 
because  the  Senator  himself  had  called  attention  to  it,  and  had 
placed  an  interpretation  upon  it,  to  wit,  the  publication  of  the 
message,  as  1  said  a  moment  ago,  in  all  the  papers,  and  the  mes- 
sage when  it  was  published  was  discussed  and  was  understood  to 
have  the  effect  or  as  intended  to  have  the  effect  which  the  Sen- 
ator himself  places  on  it. 

Mr.  HOAR.  Mr.  President,  can  not  the  Senator  see  the  differ- 
ence between  saying  that  I  do  not  believe  any  such  thing  about 
the  President  is  true,  and  that  he  has  sent  in  a  document  intended 
to  operate  as  a  denial?  But  when  we  come  to  look  at  it,  it  does  not 
deny,  it  is  not  a  denial,  and  therefore  he  had  better  send  a  denial 
that  is  a  little  more  explicit. 

Mr.  FORAKER.  Certainly;  I  see  that  distinction,  and  I 
readily  concur.  I  am  talking  about  the  specific  interpretation 
the  Senator  himself  made. 

Mr.  HOAR.  Now,  Mr.  President,  that  is  the  way  the  Senator 
from  Ohio  has  treated  this  subject,  and  the  way  he  has  treated  it 
to-day.     I  repeated  these  telegrams.     The  first  thing  in  that  his- 
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tory  was  the  telegram  to  one  of  our  naval  officers  that  if  Colom- 
bians or  anybody  else  slionld  attempt  to  land  troops — of  course 
nobody  but  Colombia  woiild  attempt  to  land  troops — on  that  Isth- 
mus they  should  be  prevented.  That  was  the  beginning  of  the 
story;  and  I  said,  arguing  for  a  resolution  of  inciuiry  which  I  had 
been  prevented  from  getting  through,  is  it  not  true  that  the  Ameri- 
can people  have  a  right  to  know? 

Then  I  went  on  to  add  in  the  next  sentence  that  it  was  an  affront 
almost  to  ask  such  a  question:  that  the  President  was  incapable 
of  such  a  thing,  and  it  is  not  worth  noticing  except  that  the  Pres- 
ident has  noticed  it,  and  he  has  noticed  it  without  any  explicit  de- 
nial, and  he  has  noticed  it  merely  by  saying.  ''Here  is  a  document," 
and  when  you  look  at  that  document  it  does  not  deny  it.  Then  I 
went  on  to  say  that  as  the  statement  is  now  left  the  revolution 
was  known  at  Washington  before  it  was  known  on  the  Isthnms. 

Then  I  went  on  to  add  that  the  President  having  decided  other- 
wise, that  is,  to  make  a  statement — 

I  suppose  he  will  like  to  have  the  imperfect  evidence  afforded  by  the  com- 
munication to  the  House  of  Representatives  and  by  the  message  at  the  be- 
ginning of  the  present  session  made  complete,  and  whatever  is  lacking  to  a 
complete  answer  to  the  charges  which  have  been  made  in  the  press  supplied. 

Then  I  said  at  the  close  of  my  speech  that  I  did  not  undertake 
to  say  there  was  anything  that  had  been  done  by  our  Govern- 
ment open  to  criticism. 

Now,  Mr.  President,  the  Senator  undertakes  to  criticize  me  be- 
catTse  I  did  not  offer  the  resolution  in  executive  session.  The 
reason  why  I  did  not  bring  it  up  in  executive  session  was  because 
I  supposed  it  would  go  through  as  a  matter  of  course.  Does  the 
Senator  now  claim  that  that  resolution,  as  I  offered  it.  was  not 
one  which  in  the  ordinary  course  in  the  Senate  would  go  through 
as  a  matter  of  course? 

Mr.  FORAKER.     No;  I  do  not. 

Mr.  HOAR.     Very  well. 

Mr.  FORAKER.  As  the  Senator  knows,  I  was  then  engaged 
in  an  important  examination  before  a  committee  and  I  was  not 
present  at  the  sessions  of  the  Senate  at  that  time,  and  I  did  not 
know  that  any  objection  was  made  to  such  a  resolut  on.  I  did 
not  know  it  had  been  offered.  But  still  I  think  it  would  have 
been  better,  having  a  treaty  before  us,  if  it  had  been  offered  in 
executive  session. 

Mr.  HOAR.  Now.  then,  Mr.  President,  the  Senator  admits 
that  the  resolution  I  offered  should  have  gone  through  in  the  ordi- 
nary proceedings  as  a  matter  of  course.  In  fact,  that  resolution 
was  obstructed  at  every  point,  and  if  I  was  going  to  get  it  adopted 
at  all  I  was  bound  to  state  the  reasons  for  it.  I  stated  them,  and 
I  put  into  words  my  emphatic  belief  in  the  utter  righteousness  of 
the  President's  conduct  all  through  and  that  the  charges  against 
him  were  totally  false.  I  made  that  speech  with  a  view  of  bring- 
ing out  what  the  speech  or  something  else  has  brought  out,  and 
though  the  Senator  from  Ohio  has  done  me  injustice  in  many 
things,  he  has  at  least  dcme  me  justice  in  one  thing,  for  which  I 
thank  him.  and  that  is  that  what  I  have  done  in  this  matter  has 
been  a  public  advantage,  an  advantage  to  the  President  and  the 
party  to  which  I  belong.  Now.  if  that  be  true  (though  I  am 
afraid  the  Senator  said  it  in  the  kindness  of  his  heart  and  not  that 
he  believed  it  was  wholly  true).  I  am  perfectly  content  to  suffer 
anv  personal  consequences  now  or  hereafter. 

Mr.  FORAKER.  I  did  not  say  anything  in  my  kindness  of 
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henrt:  I  said  it  becanse  I  believed  it,  but  I  accompanied  it  with 
the  statement  that  I  thont^ht  the  same  good  could  have  been  sub- 
served if  the  Senator  had  offered  his  resolution  and  brought  on 
the  debate  in  executive  session,  and  that  I  thought  it  more  prop- 
erly belonged  there.     That  is  -what  I  said  in  that  connection. 

Mr.  HOAR.  Very  well;  then  I  have  got  the  admission  of  my 
chief  antagonist  and  the  mouthpiece  of  all  the  rest  that  I  have 
done  a  great  public  service  in  this  matter.  I  am  quite  content  to 
bear  any  personal  ol)jurgation  from  any  quarter. 

Mr.  FORAKER.  The  public  service  that  the  Senator  has  ren- 
dered is  one  that  woiild  have  been  rendered  by  any  Senator  who 
had  called  for  any  additional  information.  I  mean  by  that  sim- 
ply this,  that  there  has  never  been  at  any  time  any  withholding 
of  information  by  the  President,  or  the  Secretary  of  State,  or 
anybody  else  in  regard  to  this  matter. 

The  President  has  furnished,  whenever  called  upon,  and 
promptly,  all  that  he  has  been  asked  for;  and  when  he  learned 
that  more  was  desired  he  volunteered  it,  as  he  had  a  right  to  do 
under  the  Constitution.  It  is  his  privilege  as  well  as  his  duty  to 
communicate  with  the  Senate  and  send  us  information  whenever 
he  may  see  fit  or  whenever  he  may  deem  it  good  for  the  public 
interest  to  do  so.  That  would  have  been  done  anyhow.  It  was, 
therefore,  no  difficiilt  service  that  has  been  rendered,  yet  it  is  a 
service  in  the  fact  that  we  have  more  light  than  we  had  at  that 
time. 

And  now  only  one  more  word.  The  Senator  quits  by  referring 
to  the  injustice,  as  he  terms  it.  that  I  have  done  him.  Mr.  Presi- 
dent. I  think  the  Senator  has  in  that  remark  done  me  an  injus- 
tice, and  that  I  have  not  done  him  any  injustice.  I  have  under- 
taken to  point  out  to  the  Senator  that  what  I  said  in  the  Senate 
on  December  17  in  answer  to  him  was  based  upon  his  statement 
as  to  the  effect  of  certain  telegrams  which  he  read.  I  called  at- 
tention to  the  fact  that  he  in  that  speech  complimented  the  Presi- 
dent in  the  highest  terms.  I  called  attention  to  the  fact  that  he 
said  he  had  entire  confidence  in  the  truth  and  character  of  the 
President,  in  his  honor  and  patriotism. 

Mr.  HOAR.  Those  telegrams  were  only  a  part,  and  I  said  that 
when  the  rest  of  the  story  came  I  believed  the  President  would 
be  completely  exonerated. 

Mr.  FORAKER.  Yes.  I  know;  but.  Mr.  President,  the  trouble 
with  the  Senator  is — and  he  just  now  gives  away  his  whole  case 
by  employing  the  word  "  exonerated  " — he  thought  the  President 
could  exonerate  himself;  in  other  words,  the  exceiition  I  took  to 
that  speech  was  that  it  was  criticising  the  President  without  hav- 
ing a  just  right  to  do  so.  for  I  did  not  read  those  telegrams  as  the 
Senator  from  Massachusetts  did.  I  said  I  read  those  telegrams  in 
the  light  of  the  President's  statement  and  the  President's  de- 
nials—denials made  on  behalf  of  the  President  and  the  Adminis- 
tration. The  Pre.sident  can  not  go  and  sign  an  interview,  sigTi  a 
card,  or  sign  a  public  statement  as  ordinary  individuals  are  privi- 
leged to  do.  He  is  not  expected  to  do  so.  But  we  all  know  how 
the  Administration  puts  out  information;  and  every  Senator  here 
knew  that  the  Administration  had  denied  the  charge  that  any  in- 
trigue or  connivance  had  been  resorted  to. 

The  Senator  from  Massachusetts  referi'ed  to  the  fact  that  the 
President  had  published  a  part  of  his  message  with  that  purpose 
in  view.     He  did  not  think,  perhaps,  the  President  should  have 
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done  so;  but  he  understood  that  to  be  a  denial  on  the  part  of  the 
President  of  that  charge,  and  he  so  expressed  himself  in  his  speech. 

All  I  said  was  that  I  read  the  telegrams  from  which  the  Senator 
drew  his  criticism  in  the  light  of  that  denial  of  the  President:  and 
in  view  of  that  denial  and  other  denials  that  had  been  made,  I  bad 
absolute  faith  that  all  the  Administration  had  done  was  above  and 
beyond  criticism:  and  the  Senator  himself,  in  the  most  admirable 
speech  which  he  has  made  to-day,  has  said  he  believes  that.  With 
that  I  think  I  am  content. 

I  did  not  say  that  the  Senator  had  criticised  the  President  with- 
out at  the  same  time  stating  that  he  did  not  believe  those  attacks, 
but  believed  that  full  information  would  bring  out  an  exonera- 
tion. What  I  was  complaining  of  was  that  the  Senator  was  criti- 
cising the  President  for  that  which  he  had  done,  in  the  face  of 
the  President's  denial.  I  meant  that,  but  I  had  certainly  no  in- 
tention of  doing  the  Senator  any  injustice. 

Mr.  HOAR.  Mr.  President,  one  sentence  more.  I  think  the 
Senator's  last  statement  of  what  I  said  in  regard  to  what  the 
President  said  is  incorrect.  It  is  not  worth  while  in  contradict- 
ing a  statement  to  point  out  something  in  a  document  as  a  denial 
that  for  the  purpose  of  contradiction  is  not  complete:  and  I  stated 
that  we  had  better  have  the  rest  of  the  story,  not  criticising  the 
President. 

Mr.  FORAKEB.  Mr.  President,  in  answer  to  that  I  have  only 
this  to  say:  The  Senator  from  Massachusetts  certainly  knows,  as 
we  all  do,  that  the  President  would  be  busy  publishing  signed 
cards  all  the  while  if  he  had  to  negative  in  that  way  all  the 
charges  made  against  his  Administration.  In  other  words,  it  is 
the  more  dignified,  the  more  becoming,  and  the  more  usual  course 
which  the  President  has  taken.  I  do  not  think  that  I  ever  saw  a 
statement  such  as  the  Senator  from  Massachusetts  seems  to  think 
should  have  been  put  out  by  the  President  in  regard  to  a  charge 
of  this  kind. 

Mr.  HOAR.  On  the  contrary,  Mr.  President,  immediately  after 
1  made  that  speech  the  President  sent  in  a  statement. 

The  PRESIDING  OFFICER  (Mr.  Beveridge  in  the  chair). 
The  Chair  must  state  to  the  Senator  from  Massachusetts  that 
the  reporters  can  not  hear  him  when  he  addresses  the  Senator 
from  Ohio  instead  of  the  Chair. 

Mr.  HOAR.  The  Senator  from  Ohio  has  been  addressing  me, 
Mr.  President. 

The  PRESIDING  OFFICER.  The  Senator  from  Ohio  has  the 
floor. 

Mr.  FORAKER.  Mr.  President,  of  course  the  President  can 
always  communicate  with  Congress  officially,  and  that  is  the  only 
way  in  which  he  can  with  propriety  communicate.  He  had  commu- 
nicated officially;  he  had  sent  to  the  House  of  Representatives  the  in- 
formation asked  for.  The  Senator  from  Massachusetts  read  it  one 
way;  I  read  it  another,  perhaps  due  to  the  fact  that  I  attached 
more  importance  to  the  denial,  as  I  understood  it  to  be,  than  to 
that  we  have  been  discussing. 

But  whether  it  was  the  one  thing  or  the  other,  the  point  that  I 
made  then  and  the  point  I  make  now  is  that  I  was  commenting 
simply  on  the  interpretation  placed  by  the  Senator  upon  those 
telegrams.  True,  the  Senator  went  on  to  extol  the  President  as 
having  a  true  and  patriotic  purpose,  but  still  the  cliarge  was 
made  and  remains;  Imt  those  telegrams,  when  properly  inter- 
preted, amount  to  only  what  I  contend  for. 
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The  Senate  having  under  consideration  the  bill  (H.  R.  12220)  making  appro- 
priations for  the  naval  service  for  the  fiscal  year  ending  June  30, 1905,  and  for 
other  purposes — 

Mr.  FORAKER  said: 

Mr.  President:  I  think  the  Senate  is  indebted  to  the  Senator 
from  "Wisconsin  [Mr.  Quarles]  to  an  unusual  degree  for  a 
discussion  of  this  question  in  the  elaborate  and  detailed  man- 
ner in  which  he  has  presented  it.  It  has  been  to  me,  ever 
since  this  report  was  made,  inexplicable  how  the  board  which 
acted  in  this  matter  could  have  reached  the  conclusion  the  board 
did  reach,  but  it  has  never  occurred  to  me— and  I  will  not  accept 
that  suggestion  now— that  that  board  has  been  at  fault  in  any 
sense,  except  only  in  its  judgment.  I  have  the  highest  respect 
for  Rear- Admiral  Taylor,  the  most  unlimited  confidence  in  his 
ability  as  a  naval  officer  and  in  his  integrity  as  a  man.  With  the 
other  officers  who  are  associated  with  him  I  do  not  happen  to  be 
acquainted,  and  I  can  not.  therefore,  speak  of  them.  But  it  is  never- 
theless, as  I  have  said,  inexplicable  to  me  how  they  could  have 
reached  the  conclusion  they  did  reach.     So  much  for  that. 

I  want  now  to  call  the  attention  of  the  Senate,  although  the 
Senator  from  Wisconsin  has  done  that  in  a  very  thorough  way, 
to  the  instructions  under  which  the  board  acted  and  to  the  rules 
laid  down  by  the  board  for  its  own  government  in  taking  action, 
and  to  the  departure  from  those  instructions  and  those  rules  by 
the  board  for  some  reason  or  other,  which  it  is  not  necessary  for 
me  to  explain  and  which  I  am  unable,  as  I  have  indicated,  to  ex- 
plain. The  first  direction  was  given  by  Congress  in  the  provision 
which  it  enacted.  That  provision  was  incorporated  in  the  act  of 
June  80, 1903.  which  has  already  been  quoted,  but  I  want  to  quote 
it  again.     It  is  as  follows: 

Naval  training  station.  Great  Lakes:  The  Secretary  of  the  Navy  is  hereby 
directed  to  appoint  a  board,  composed  of  naval  officers,  whose  duty  it  snail 
be  to  select  on  the  Great  Lakes  a  suitable  site  for  an  additional  naval  train- 
ing station,  and  having  selected  such  site,  if  upon  private  lan<^,  to  estimate 
its  value  and  ascertain,  as  nearly  as  practicable,  the  cost  for  v^hich  it  can  be 
purchased  or  acquired,  and  of  their  proceedings  and  actions  to  make  full  and 
detailed  report  to  the  Secretary,  who  shall  transmit  such  report,  with  his 
recommendations  thereon,  to  Congress  for  its  action;  and  to  defray  the  ex- 
penses of  said  board  the  sum  of  $5,000,  or  so  much  thereof  as  may  be  neces- 
sary, to  be  immediately  available,  is  hereby  appropriated,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated. 

In  other  words,  Mr.  President,  this  board,  when  appointed  by 
the  Secretary  of  the  Navy,  was  to  do.  as  the  Senator  from  Wis- 
consin has  pointed  out,  two  things;  but  their  action  in  that  re- 
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spect  was  not  to  be  final,  but  was  subject  to  revision  by  Congress. 
They  were  to  take  action,  liowever;  they  were  to  make  investiga- 
tion: they  were  to  ascertain  all  the  facts;  they  were  to  determine 
in  their  own  minds  upon  a  site  for  this  naval  station,  and  they 
were  to  make  report  of  that  to  Congress,  together  with  the  cost 
of  the  same  and  all  other  data  necessary  to  enable  Congress  to  in- 
terdgently  act.  Then  it  would  be  for  Congress  to  say  whether  or 
not  we  approved  the  action  of  that  board  so  appointed  and  so 
acting. 

Now,  in  a  certain  sense  and  to  a  certain  extent  they  have  un- 
dertaken to  follow  those  directions  of  the  law.  But,  before  I 
point  out  to  what  extent  they  have  followed  those  directions  of 
the  law  and  to  what  extent  they  have  departed  from  them,  I  want 
to  call  the  attention  of  the  Senate  to  the  instructions  given  to  this 
board  by  the  Secretary  of  the  Navy  when  he  pointed  out  and  di- 
rected them  to  discharge  this  duty,  fie  was  governed  by  the 
statute  which  I  have  read.  When  he  had  selected  his  board,  he 
issued  to  them  a  letter  of  instructions,  the  substance  of  which  let- 
ter is  quoted  at  page  3  of  the  report  of  the  board .  which  we  have 
before  us  as  Senate  Document  No.  45,  second  session  Fifty- 
seventh  Congress,  in  this  language: 

6.  The  Department's  orders,  based  on  the  act  of  Congress,  required  the 
■board  to  determine  a  proper  location  for  the  station  with  regard  to  the  fol- 
lowing conditions — 

Now.  these  are  the  conditions,  if  the  Senate  please,  that  were 
prescribed  by  the  Secretary  of  the  Navy  when  he  appointed  that 
board  and  indicated  to  them  the  duties  they  were  to  discharge 
and  the  conditions  by  which  they  were  to  be  governed  in  the  dis- 
charge of  them: 

(a)  Ease  of  access  to  the  point  from  thickly  settled  portions  of  the  United 
States,  in  order  that  young  men  desiring  to  enlist  shall  not  have  a  great  dis- 
tance to  travel  from  their  homes. 

There  is  not  anything  of  that  kind  in  the  law.  That  originated 
with  the  Secretary  of  the  Navy.  But  that  instruction  was.  I 
think,  within  the  discretion  of  the  Secretary  of  the  Navy.  I  do 
not  complain  of  it:  I  am  only  calling  attention  to  the  fact  that  it 
is  the  Secretary  speaking  in  this  instance,  not  the  law,  when  he 
specifies  what  is  meant  by  ''ease  of  access'"  and  why  "ease  of 
access  ■■  should  be  con.sidered. 

The  first  condition  pre.scribed  by  the  Secretary  of  the  Navy  is, 
therefore,  that  they  shall  consider  ease  of  access,  for  the  reason 
that  he  desires  that  young  men  wishing  to  enlist  shall  not  have  a 
great  distance  to  travel  in  reaching  that  place  from  their  homes. 

Second,  or  "  6  "  as  they  have  it  here — 

(6)  Ease  of  access  and  transportation  from  the  point  selected  to  the  Atlan- 
tic coast,  in  order  that  the  recruits  when  ready  for  sea  service  can  be  trans- 
port.>;d  without  great  expense  to  vessels  on  the  Atlantic  seaboard. 

(c)  Convenience  of  harbor  accommodations  near  the  point  selected. 

I  pass  over,  for  the  present  at  least,  the  second  condition  of  the 
Secretary  and  call  attention  to  the  third — the  convenience  of  har- 
bor accommodations. 

That  is  the  third  condition,  one  that  the  Secretary  of  the  Navy 
expressly  commanded  them,  in  his  letter  of  directions,  to  take  into 
consideration,  and  which,  if  the  Senator  from  Wisconsin  [Mr. 
QuAHLKs)  has  been  heard  to  any  purpo.se,  it  appears  they  abso- 
lutely disregarded,  for  according  to  my  information,  and  according 
to  the  exhibition  made  by  these  photographs,  there  is  no  harbor 
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facility  at  all  at  Lake  Bluff,  the  place  selected,  and  there  is  not  one 
word  that  I  have  seen  in  either  of  the  reports  made  by  this  board 
in  ai)i>r()val  of  harbor  facilities  at  Lake  Bluff,  required  by  the 
third  instruction  given  by  the  Secretary. 

The  fourth  instruction  is  as  follows: 

(d)  And  also  by  sue b  otber  considerations  as  may  suggest  themselves  to 
the  board  as  beins  pertinent  to  this  duty. 

With  this  broad  precept  in  mind  the  board  has  been  pursuing  the  investi- 
gation, which  has  led  it  to  the  conclusion  given  hereinafter. 

Now,  Mr.  President,  let  us  see  whether  or  not  they  had  that 
broad  precept  in  mind.  The  language  of  the  statute  is  that  a 
board  shall  be  appointed  by  the  Secretary  of  the  Navy  for  the 
purpose  of  locating  a  suitable  site  on  the  Great  Lakes.  There  is 
nothing  said  about  any  part  of  the  country  being  taken  especially 
into  consideration,  and  the  language  of  the  directions  given  to 
that  board  when  appointed  by  the  Secretary  of  the  Navy  is  that 
they  shall  consider  the  question  of  a  suitable  site  on  the  G-reat 
Lakes.  There  is  nothing  said  aboiit  the  West,  the  East,  the  North, 
or  the  South,  and  yet,  with  these  broad  precepts  in  mind,  as  the 
board  said,  they  proceeded  straightway  to  forget  apparently  that 
the  whole  country  was  embraced  within  the  provisions  of  the  law 
and  the  instructions  of  the  Secretary  of  the  Navy,  and  to  com- 
mence to  talk  to  us  about  the  States  of  the  Middle  West,  as  though 
they  alone  were  taken  into  the  account  as  manifestly  they  alone 
were  taken  into  consideration  except  only  in  the  most  perfunctory 
manner.  Other  States  may  possibly  have  been  thought  of  to  the 
extent  of  finding  some  way  to  exclude  them. 

With  these  precepts  in  mind,  however,  we  will  see  what  they 
did.     They  say: 

The  board  considers  that  no  site  will  be  suitable,  as  defined  by  Congress, 
unless  it  is  in  the  general  area  established  by  the  first  of  the  above  steps. 

Ah,  I  must  commence  back  a  little. 

6.  The  whole  region  of  the  Great  Lakes  possesses  great  natural  advantages. 
Nature  has  been  most  profuse  in  her  gifts,  and  it  requires  study  and  deliber- 
ate consideration  to  determine  the  location  that  best  satisfies  the  given  con- 
ditions. There  are,  however,  certain  broad  principles  resulting  from  the 
above  precept  which,  if  applied  successively  to  the  whole  region,  will  lead  to 
the  discovery  of  a  length  of  shore  line  of  greater  or  less  extent  (possibly  sev- 
eral hundred  miles)  which  possesses  as  a  whole  preeminent  advantages  that 
will  accrue  to  any  particular  site  that  may  be  selected  therein. 

7.  The  selection  of  a  suitable  site  for  a  naval  training  station,  therefore, 
consists  of  two  distinct  steps  or  opei'ations: 

First.  The  determination  of  the  location  of  this  area  of  maximum  desira- 
biUty,  and 

Second.  The  selection  of  the  best  site  within  such  area. 

Now  comes  what  I  read  a  moment  ago: 

The  board  considers  that  no  site  will  be  suitable,  as  defined  by  Congress, 
unless  it  is  in  the  general  area  established  by  the  first  of  the  above  steps.  The 
first  and  most  important  matter  is  therefore  to  define  the  limits  of  this  area 
of  maximum  desirability  by  the  application  of  the  following  general  prin- 
ciples, in  the  order  of  their  relative  importance: 

Then  they  lay  down  the  rules  that  are  to  govern  them  in  de- 
termining in  what  general  locality  this  site  shall  be  located.  They 
are  as  follows: 

First.  The  location  with  respect  to  nearness  to  the  center  of  population  of 
the  States  of  the  Middle  West  that  are  adjacent  to  the  Great  Lakes. 

Second.  The  location  with  respect  to  distance  from  the  Atlantic  seaboard. 

Third.  The  location  with  respect  to  the  strategy  of  the  Great  Lakes,  etc. 

And  so  on. 

The  first  complaint  I  make,  Mr.  President,  is  that  they  have 
prescribed  a  rule  which  was  not  authorized  by  the  statute  and 
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WHS  not  authorized  by  the  instructions  of  the  Secretary  of  the 
Kavy — that  they  should  take  into  consideration,  in  determining  the 
maximum  of  desirability  or  the  territory  within  which  it  should 
be  located,  the  States  of  the  Middle  West  instead  of  taking  into 
consideration  all  the  States  that  bcjrder  on  these  lakes. 

Proceeding  in  that  way  they  laid  down,  which  was  not  required 
by  the  Secretary,  quite  a  number  of  conditions  that  have  been  re- 
ferred to  by  the  Senator  from  Wisconsin  [Mr.  Quarles]  .  I  do 
not  want  to  go  over  them  in  detail,  but  I  want  to  point  oiit  that 
the  first  thing  they  did  in  taking  the  tirst  step  was  to  make  Chi- 
cago a  center  of  population,  and  then  they  proceeded  to  establish 
a  zone,  and  the  first  zone  suggested  was  one  that  included  all  the 
territory  within  a  hundred  miles  of  Chicago. 

Then  they  established  a  second  zone,  which  included  all  the  ter- 
ritory within  200  miles  of  Chicago,  and  then  they  looked  in  the 
census  reports  to  ascertain  what  population  was  included,  respec- 
tively, within  these  zones. 

Then  they  established  a  second  center  of  population  at  Toledo, 
Ohio,  and  they  drew  a  like  zone,  including  all  the  territory  vdthin 
100  miles  of  Toledo,  and  then  a  second  like  zone,  including  all 
the  territory  within  200  miles  of  Toledo,  their  theory  being  that 
they  were  carrying  out  the  first  instruction  of  the  Secretary  of 
the  Navy  to  locate  it  at  such  place  as  would  give  easy  access  to  it 
for  the  \oung  men  who  are  to  attend  this  naval  training  station 
in  visiting  it  from  their  homes.  In  all  this  they  treated  popula- 
tion as  the  first  consideration. 

They  came  to  the  conclusion  that  only  a  zone  at  the  outside  200 
miles  from  the  center  of  the  point  taken  should  be  considered. 
Thereupon  they  proceeded  to  ascertain  which  was  the  preferable 
zone  by  consulting  the  census  to  see  in  which  zone  there  was  the 
greater  population. 

I  am  speaking  now  simply  of  the  two  zones  to  which  I  have  re- 
ferred— to  the  200-mile  zones  of  Chicago  and  Toledo.  They  find, 
and  so  state  in  the  map  attached  to  their  report,  that  the  popula- 
tion in  the  Chicago  zone  was  8.651.216,  while  the  total  population 
included  in  the  Toledo  zone  was  8,326,075,  a  difference  of  about 
300.000  in  favor  of  Chicago. 

Mr.  President,  I  do  not  need  to  stand  here  and  contend  that  if 
a  slight  difference  of  population  is  to  cut  any  figure,  and  if  a  zone 
is  to  be  established  by  this  board  of  arbitrary  character,  having 
reference  to  the  ease  of  access,  there  is  no  reason  why  it  should 
stop  at  200  miles  instead  of  210  or  225  miles.  The  Toledo  zone 
would  be  practically  equally  easy  of  access  if  the  zone  had  been 
so  enlarged.  In  other  words,  the  size  of  the  zone  is  purely  arbi- 
trary. 

I  call  attention  now  to  the  fact  that  Lake  Erie  was  entirely 
eliminated  by  this  resort  to  zones,  on  the  theory  that  the  popula- 
tion was  greater  in  the  zone  established  about  Chicago,  and  that 
was  true  by  reason  of  the  fact  that  the  zone  was  limited  to  200 
miles  instead  of  210,  or  perhaps  205  miles,  which  would  have 
changed  it  entirely. 

If  Senators  will  look  at  the  map  attached  to  the  report,  which 
is  on  their  desks,  I  believe,  they  will  see  that  the  200-mile  zone 
about  Toledo  includes  a  population,  as  I  have  already  pointed  out, 
only  about  300,000  less  than  that  included  in  the  200-mile  zone 
about  Chicago.     But  they  will  also  see  that  the  200-mile  zone 
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drawn  about  Toledo  stops  practically  just  at  the  corporation  lim- 
its of  the  city  of  Pittsburg.  If  they  had  extended  it  so  as  to 
make  it  a  zone  of  205  or  210  miles  they  would  have  included  Pitts- 
burg, and  then  there  would  have  been  a  far  greater  popiilation  in 
the  Toledo  zone  than  there  was  in  the  Chicago  zone.  I  do  not 
know  of  any  reason  for  excluding  Pittsburg,  except  to  keep 
the  population  of  the  Toledo  zone  below  that  of  the  Chicago 

zone.  J.    1  •    T, 

At  any  rate,  that  is  a  mere  arbitrary  regulation  of  this  board, 
prescribed  by  this  board  for  themselves,  as  though  they  were  try- 
ing, by  the  prescribing  of  a  zone,  to  eliminate  from  any  further 
consideration  all  the  different  sites  that  had  been  called  to  their 
attention  situated  on  Lake  Erie. 

It  is  in  that  wav.  Mr.  Pre.sident.  that  it  got  rid  entirely  of  the 
consideration  of  Put  in  Bay.  This  i-i  one  of  the  first  rules  they 
laid  down,  thus  confining  their  consideration  of  sites  to  the 
Chicago  zone.  The  Secretary  of  the  Navy  did  not  mention  zones. 
He  did  not  tell  them  to  draw  a  zone:  the  Congress  did  not  tell 
anybody  to  draw  a  zone.  The  Congress  said:  "Ascertain  a  suit- 
able site,  having  this,  that,  and  the  other  consideration  in  mind," 
but  said  nothing  about  population,  except  only  as  that  might  be 
inferred  from  the  provision  that  there  i-hould  be  a  consideration 
of  easy  access.  That  is  all  the  Secretary  of  the  Navy  said.  It 
was  this  board  that  established  a  zone  just  big  enough  for  Chi- 
cago, to  give  it  the  advantage  of  population,  and  stopping  it  at 
precisely  the  size  that  they  did  not  dare  to  g  )  beyond  without 
making  the  Chicago  zone  inferior  to  that  of  the  Toledo  zone. 

You  will  see  by  your  map  that  if  that  had  been  a  zone  of  210 
miles  it  would  have  included  Pittsburg,  and  the  whole  of  that  ad- 
ditional 10  miles  would  have  been  through  populous  territory; 
so  populous  that  the  Toledo  zone  would  have  had  the  advantage 
in  the  first  of  these  considerations. 

The  second  consideration  that  the  Secretary  of  the  Navy  di- 
rected that  they  should  take  into  account  was  access  to  the  At- 
lantic coast  from  this  naval  training  station.  What  will  be  the 
cost  of  transporting  these  young  men  from  the  naval  station  to 
the  Atlantic  coast  when  they  are  ready  for  service?  On  that 
point  the  board  finds  in  favor  of  Toledo.  They  could  not  very 
well  take  Toledo  off  the  map  or  change  its  relative  position,  so 
that  while  in  the  matter  of  population,  by  a  resort  to  zones,  they 
gave  the  advantage  to  Chicago,  they  could  not  change  the  rela- 
tive positions  of  the  two  cities,  and  they  find  that  it  would  make 
quite  a  considerable  difference  in  cost— some  twelve  or  fifteen 
thousand  dollars  a  year,  I  think— in  favor  of  the  Government  if 
the  naval  training  station  were  located  in  the  Toledo  zone,  as 
against  the  Chicago  zone.  The  cost  of  transporting  these  young 
students  to  the  Atlantic  coast  would  be  that  much  less. 

The  next  thing,  Mr.  President,  to  which  the  Secretary  of  the 
Navy  called  their  attention,  was  harbor  facilities.  What  is  meant 
by  thatV  There  is  not  a  word  of  praise  in  either  one  of  these  re- 
ports, which  I  have  been  able  to  find,  from  these  three  naval 
officers  about  the  harbor  facilities  at  Lake  Bluff.  At  Put  in  Bay, 
which  is  included  within  the  Toledo  zone,  and  for  which  I  speak 
to  the  extent  of  securing  a  consideration  by  some  fair  and  impar- 
tial tribunal,  there  is  one  of  the  finest  harbors  to  be  found  any- 
where on  the  Lakes.    Fifteen  feet  out  from  the  shore  the  water 
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is  35  feet  deep.  It  is  only  required  to  be  some  15  or  18  by  the  rules 
and  regulations  whicli  the  board  prescribes  for  its  own  govern- 
ment. There  does  not  have  to  be  any  dredging  there  at  all.  The 
harbor  is  there,  and  it  is  not  only  ample  to  float  all  the  navy  we 
will  ever  have  on  the  Lakes,  but  it  needs  no  improvement,  no 
dredging,  no  extension,  no  work  upon  it  of  any  character  whatso- 
ever. 

Mr.  SPOONER.  Will  the  Senator  from  Ohio  allow  me  for  a 
moment? 

Mr.  FORAKER.     With  pleasure. 

Mr.  SPOONER.  If  he  will  turn  to  page  9  of  Document  No.  45 
he  will  note  that  the  inaccessibility  to  a  harbor  on  Lake  Erie, 

because  of  the  ice 

Mr.  FORAKER.     Because  of  the  ice? 
Mr.  SPOONER.     Because  of  the  ice. 
Mr.  FORAKER.     I  was  coming  to  that  in  a  moment. 
Mr.  SPOONER.     Has  much  to  do  with  the  exclusion  of  that 
area. 

Mr.  FORAKER.  And  so  they  go  farther  north  into  Lake  Mich- 
igan to  get  rid  of  the  ice! 

Mr.  SPOONER.  Where  there  is  no  harbor  at  all  to  be  ob- 
structed by  ice. 

Mr.  FORAKER.  There  is  no  trouble  about  ice  in  any  harbors 
around  Lake  Bluff,  because,  as  the  Senator  suggests,  they  have 
no  harbor. 

Here  [exhibiting]  is  a  picture  of  it.  I  heard  only  yesterday  that 
there  was  no  harbor  at  Lake  Bluff.  I  thought  that  of  itself  was 
a  sort  of  bluff,  but  I  am  informed  now  that  that  information  was 
reliable.  Here  we  have,  as  was  said  by  the  Senator  frcm  Wis- 
consin, who  put  these  photographs  in  evidence,  the  painting  of  the 
sun.  which  is  as  accurate  in  this  case  as  in  any  other.  It  gives  us 
an  unquestioned  representation  of  what  there  is  there.  I  see 
plenty  of  hills;  I  see  plenty  of  ravines;  I  see  plenty  of  forests,  and 
I  see  some  breakwaters.  Two  or  three  of  these  photographs  are 
missing.  You  would  probably  also  see  plenty  of  ice  if  we  had 
them  all  before  us. 

But  I  do  not  see  aay  harbor,  and  it  is  admitted,  I  think,  that 
there  is  no  harbor  at  Lake  Bluff;  and  the  reason  why  they  say 
they  selected  Lake  Bluff,  although  it  has  no  harbor,  is  that  no 
harbor  is  necessary,  because  these  men  are  to  be  trained  on  the 
land.  We  don't  want  web-footed  soldiers,  but  we  do  want  web- 
footed  sailors.  We  are  getting  ready  here,  as  we  understand  it. 
to  train  such  sailors  as  sailed  with  Dewey  and  such  as  have  ever 
on  the  sea,  in  bearing  our  flag  to  victory,  won  for  that  branch  of 
the  service  of  the  country  imperishable  renown.  I  should  like  for 
all  Senators  to  see  this  picture  of  the  kind  of  harbor  or  the  absence 
of  harbor  that  there  is  there.     There  is  none. 

Now,  what  follows  from  that?  I  asked  my  informant  if  they 
would  not  need  some  kind  of  a  harbor.  The  board  perhaps 
thought  they  would  not,  but  the  Secretary  of  the  Navy  thought 
they  would,  and  the  Secretary  of  the  Navy  said,  in  the  third  para- 
graph of  his  letter  of  instructions,  "  You  will  consider,  after  you 
pass  the  question  of  access,  the  question  of  harbor  facilities." 
Did  they  follow  that  instruction?  Why  did  they  not  follow  it? 
I  do  not  know  why  they  did  not  follow  it,  but  I  do  know,  as  I 
said  in  the  beginning,  that  it  is  inexplicable  to  me  that  they  did 
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not,  for  it  is  no  answer  to  say  that  these  students  at  the  training 
school  are  to  be  trained  chiellj-  on  the  land.  They  are  to  go  to 
the  water  from  time  to  time  at  least,  while  they  are  there,  and 
eventually  to  the  water  altogether.  I  do  not  need  to  argue  that 
in  connection  with  a  training  school  for  naval  students  we  will 
need  boats  and  harbor  facilities,  and  the  students  will  have  to  go 
upon  the  water  in  connection  with  that  training.  To  say  that  no 
harbor  facilities  are  necessary  is  to  say  that  the  Secretary  of  the 
Navy  had  an  incorrect  im]^rossion  of  what  was  needed  when  he 
gave  this  letter  of  instructions:  at  least  that  much.  In  truth,  we 
can  not  well  cohceive  of  a  naval  training  school  except  in  connec- 
tion with  the  water. 

Now.  I  asked  another  question,  and  I  told  the  Senate  what  it 
was.  I  also  asked  the  qviestiou  of  the  Senator  from  Wisconsin 
when  he  had  the  floor.  I  asked  my  informant  if  he  knew  what 
it  would  cost  to  make  a  harbor  of  adequate  facilities  at  Lake  Bluff, 
and  he  said  he  did  not  know,  that  he  was  not  an  engineer,  but  he 
had  been  informed  that  the  cost  would  be  considerably  more  than 
$1,000,000.  It  did  not  occur  to  me  that  it  might  be  more  than 
that  when  he  was  telling  me  that  there  was  no  harbor  at  all  there. 
But  since  I  have  seen  these  photographs  I  do  not  believe  you  can 
make  a  harbor  there  for  So.OOO.iiOO.  I  am  not  an  engineer,  and 
my  estimate  is  not  worth  anything,  but  as  a  layman,  guessing  at 
it,  I  ventm-e  the  prediction  that  if  you  take  Lake  Bluff  you  will 
not  have  a  harbor  of  adequate  facilities  there  at  a  cost  of  less  than 
$5,000,000. 

Mr.  SPOONER.  The  Senator  ought  not  to  forget  that  in  this 
whole  biTsiness  progress  has  been  made  by  the  process  of  elimina- 
tion, and  the  report  clearly  shows  that  harbors  are  necessary 
everywhere  except  at  Lake  Bluff,  but-  because  Lake  Bluff  is  nearer 
Chicago  than  any  of  the  other  places,  harbor  facilities  are  en- 
tirely unnecessary. 

Mr.  FORAKER.  That  seems  to  have  been  a  sufficient  explana- 
tion for  the  board,  but  I  have  not  heard  of  anybody  else  being 
satisfied  with  it. 

Mr.  HOPKINS.  I  should  like  to  say  that  Lake  Bluff  has  as 
good  harbor  facilities  as  Racine. 

Mr.  SPOONER.     Have  you  ever  been  at  Racine? 
.    Mr.  HOPKINS.     Many  times. 

Mr.  FORAKER.     How  does  it  compare  with  Put  in  Bay? 

Mr.  HOPKINS.  I  will  discuss  that  later,  but  Put  in  Bay  has 
been  put  out  of  the  question  by  the  report  made  eighteen  months 
ago. 

Mr.  FORAKER.  Ah.  Mr.  President.  Put  in  Bay  was  put  out 
of  the  question  because  they  drew  a  zone,  having  reference  to 
population,  which  stopped  at  the  outskirts  of  Pittsburg,  and  thus 
excluded  what  would  have  put  Put  in  Bay  in  the  front.  I  sup- 
pose there  are  many  in  Pittsburg  who  would  like  to  go  to  the 
naval  school,  and  that  that  city  will  contribute  students  as  liber- 
ally as  Chicago,  in  proportion  to  her  population.  I  have  no  doubt 
of  it.     Then  why  arbitrarily  exclude  that  city? 

I  call  attention  to  that  because  manifestly  the  zone  thus  estab- 
lished was  an  unfair  zone.  I  do  not  attribiite  it  to  anything  but 
lack  of  judgment  and  a  desire  to  get  away  from  the  consideration 
of  all  the  sites  on  Lake  Erie  and  confine  consideration  to  Lake 
Michigan.  Certainly  from  every  other  point  of  view  that  we 
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have  discussed,  Put  in  bay  is  as  good  a  place  as,  and  a  better 
place  than,  many  of  the  others,  and  certainly  a  great  deal  better 
than  Lake  Bluff.  Put  in  Bay  has  no  more  ice  than  Lake  Bluff 
has.  Put  in  Bay  has  a  harbor,  and  Lake  Bluff  has  none.  Put  in 
Bay  has  a  harbor  that  does  not  need  any  dredging,  that  does  not 
need  any  improving,  any  extending,  any  expanding,  with  35  feet 
of  vpater  15  feet  out  from  the  shore  line.  It  is  a  place  of  great 
historic  interest  and  a  healthy  location.  There  are  no  mountains 
to  dig  away,  no  leveling,  no  grading.  The  natural  conditions  are 
not  excelled  by  any  place  that  has  been  suggested,^ and  there  is  no 
comparison  between  the  natural  conditions  at  Put  in  Bay,  so  far 
as  the  topography  of  the  surface  is  concerned,  and  the  condition 
we  find  at  Lake  Bluff. 

Now.  the  board  considered  other  things.  They  considered  rain- 
fall. That  is  practically  the  same  in  the  two  places.  They  con- 
sidered temperature.  That  is  practically  the  same  at  the  two 
places,  only  in  so  far  as  there  is  a  difference  it  is  in  favor  of  Put  in 
Bay.  So  it  was  on  everything  else.  The  only  thing  as  to  which 
Lake  Bluff  has  any  advantage  over  Pvit  in  Bay  is  that  it  is  nearer 
to  Chicago  and  it  is  on  Lake  Michigan,  and  they  wanted  to  locate 
it  on  Lake  Michigan,  according  to  their  report,  because  of  stra- 
tegic reasons. 

Now.  Mr.  President,  what  are  the  strategic  reasons  which  in- 
duced this  board  to  pass  by  such  places  as  Racine  and  Put  m  Bay, 
leaving  them  entirely  out  of  the  situation — Racine  tentatively, 
Put  in  Bay  cut  off  absolutely— the  whole  of  Lake  Erie  excluded? 
What  is  the  reason  why  they  did  that? 

They  thought  Lake  Michigan,  inasmuch  as  it  was  surrounded 
on  all  sides  by  American  territory,  was  a  safer  place  for  these 
naval  students;  that  is.  the  station  would  be  safer  from  attack  in 
case  we  get  into  war  with  some  foreign  nation.  I  suppose  they 
mean  with  Canada. 

In  the  first  place,  I  do  not  believe  we  will  ever  get  into  war 
with  Canada  or  England,  and  if  we  did  I  do  not  believe  the  sta- 
tion would  be  in  any  danger,  no  matter  where  it  might  be  along 
the  lake  shores. 
Mr.  ALGER.  It  would  be  near  the  scene  of  war. 
Mr.  FORAKER.  And  if  it  were  near  the  scene  of  war,  as  the 
Senator  from  Michigan  suggests,  that  is  exactly  where  we  would 
want  it  to  be.  So  I  say  there  is  nothing  that  appeals  to  me ,  however 
much  it  may  appeal  to  others,  in  the  suggestion  that  Lake  Mich- 
igan should  be  preferred  because  of  strategic  reasons. 

But  there  is  another  consideration  here  which  ought  not  to  be 
overlooked.  This  board  tells  us  with  great'  particularity  of  the 
shifting  sands  of  Lake  Michigan;  how  the  winds  blow  and  the 
harbors  fill  up.  and  how  there  are  bars  of  sand  here  and  there  and 
ever^'where  almost,  near  the  shore.  That  is  an  important  con- 
sideration. There  is  no  difficulty  of  that  kind  at  Racine,  as  I 
understand,  and  there  is  no  difficulty  of  that  kind  at  Put  in  Bay. 
But,  Mr.  President,  I  do  not  care  to  pursue  this  matter  further. 
I  have  said  enough  already,  if  I  have  spoken  to  any  purpose,  to 
show  that  this  board's  report  should  not  be  accepted  by  the  Con- 
gress of  the  United  States.  We  ought  not  to  appropriate  $.'50,000 
to  establish  a  station  in  accordance  with  their  recommendation, 
as  I  understand  it  to  be,  that  we  shall  locate  this  station  at  Lake 
Bluff. 
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I  am,  therefore,  in  favor  of  a  new  authority  which  shall  de- 
termine this  matter,  or  a  new  board  who  may  determine  it.  The 
Senator  from  Wisconsin  [Mr.  Quarles]  inthat  behalf  presents  an 
amendment.  It  is  an  amendment  which,  as  it  now  stands,  I  can 
not  support,  but  I  understand  the  Senator  is  willing  to  enlarge  it 
so  I  can  sui>port  it.  What  I  call  attention  to  is  that  his  proposed 
amendment  follows  after  the  committee  amendment.  The  com- 
mittee amendment  restricts  the  location  of  this  site  to  the  shore 
of  Lake  Michigan. 

Mr.  SPOONER.  I  suppose  the  Senator  from  Ohio  would  like 
to  put  in  Put  in  Bay. 

Mr.  FORAKER.  I  would  rather  have  it  put  in  than  to  have 
it  left  out.  But  I  do  not  expect  the  Senate  to  agree  with  me  in 
naming  Put  in  Bay  at  this  time.  But  if  I  get  a  chance  to  present 
the  merits  of  Put  in  Bay  to  some  authority  that  will  give  me  a 
fair  hearing,  I  will  give  Racine  a  hard  tussel  for  it  at  least.  I 
think  Lake  Bluff  will  be  out  of  it  as  soon  as  we  put  it  out  here; 
but  I  may  be  mistaken  about  that.  I  am  speaking  only  from  the 
information  I  gather  from  the  report  and  from  what  has  been 
said  here  by  others. 

I  want  the  committee  amendment  so  changed,  therefore,  as  to 
provide  that  the  naval  training  station  shall  be  located  on  the 
Great  Lakes,  just  as  the  law  provided.  I  do  not  want  any  "  Mid- 
dle West,"  or  middle  anything  else,  about  it,  and  then,  with  the 
amendment  of  the  Senator  from  Wisconsin  following  in  the  form 
in  which  it  is  now,  I  shall  support  it.  But  if  we  can  not  secure 
the  adoption  of  that  amendment,  I  am  against  the  committee 
amendment  and  want  it  to  go  out  of  the  bill  altogether,  for  I 
have  heard  enough  and  I  have  seen  enough,  as  a  result  of  my  in- 
vestigations of  what  this  board  did,  to  cause  me  to  lose  confidence 
in  their  jiidgment. 

I  could  not  vote  away  $250,000  to  be  expended  upon  the  report 
that  has  been  made  to  us.  I  could  not  do  it,  because  the  board 
have  violated  or  at  least  disregarded  the  instructions  of  the  Secre- 
tary of  the  Navy  given  to  them  to  govern  them,  and  they  have 
disregarded  the  rules  and  conditions  prescribed  by  themselves  to 
such  an  extent  and  so  without  any  satisfactory  explanation 
therefor  that  I  have  no  confidence  or  would  not  have  that  I  was 
doing  right  in  voting  for  this  appropriation.  For  these  reasons, 
I  say.  I  will  support  the  amendment  of  the  Senator  from  Wiscon- 
sin, changed  as  I  understand  he  is  willing  to  change  it;  and  if 
that  can  not  be  done,  I  want  the  whole  thing  to  go  out  and  thus 
leave  the  bill  without  any  amendment  of  any  kind. 
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SPEECH  OF 


SENATOR  FORAKER 


BEFORE  THE 


Republican  State  Convention 

OF  VERMONT. 

Burlington,  April  20,  1904. 


Gentlemen  : 

I  am  glad  to  meet  io  this  way  with  the  Republicans  of 
Vermont.  The  whole  country  is  familiar  with  the  sturdy 
character  of  your  republicanism,  but  only  the  man  who  has 
served  side  by  side,  as  I  have  done,  for  some  years  now, 
with  your  delegation  in  the  Senate  and  the  House,  can  know 
with  what  constant  loyalty  and  patriotic  pride  you  uphold 
the  great  principles  and  doctrines  and  policies  of  our  party. 

You  have  always  been  represented  in  the  councils  of  the 
nation  by  able  men,  but  never  by  abler  men  than  those  who 
represent  you  now. 

Senator  Proctor  is  not  only  one  of  the  leaders  of  the  Sen- 
ate, but  his  genial  nature,  his  sound  judgment  and  his 
almost  fatherly  kindness  to  all  with  whom  he  comes  in  con- 
tact have  so  endeared  him  to  the  members  of  that  body  that 


few,  if  any,  outrank  him  in  the  esteem  and  affectionate 
regard  of  its  membership ;  while  Governor  Dillingham  is 
recognized  by  all  as  not  only  a  man  of  the  highest  character 
and  the  most  brilliant  abilities,  but  also  as  a  leader  who 
gives  the  greatest  promise  for  future  usefulness  of  all  the 
younger  men  in  public  life. 

Your  representatives  in  the  Senate  are  indeed  worthy  suc- 
cessors to  their  illustrious  predecessors,  and  in  honoring 
them  you  secure  credit  and  honor  for  your  State. 

Your  representatives  in  the  House,  although  serving  only 
their  second  terms,  are  already  acknowledged  leaders  of 
thought  and  recognized  advisors  in  the  adoption  of  party 
and  national  policies. 

I  congratulate  you  upon  such  a  representation  as  I  do 
most  heartily  congratulate  them  upon  the  character  of  their 
constituency. 

I  account  it  a  great  honor  that  they  united  in  inviting 
me  to  come  here  and  address  you  on  this  occasion.  To 
have  their  confidence  and  yours  to  such  an  extent  is  a  com- 
pliment of  the  highest  character,  and  one  for  which  I  sin- 
cerely thank  you  and  assure  you  of  my  proper  appreciation. 

And  yet  pleased  as  I  am  to  come  here  under  such  aus- 
pices, I  experience  some  embarrassment  on  account  of  the 
subject  I  must  discuss. 

Talking  to  the  Republicans  of  Vermont  about  the  Repub- 
lican  party  is  very  much  like  carrying  coals  to  New  Castle. 
I  do  not  know  of  anybody  who  knows  more  about  the  Re- 
publican party  than  you  do,  for  in  the  most  emphatic  sense 
of  the  word  your  are  "It." 

But  the  man  who  talks  about  the  Republican  party  always 
has  the  advantage  of  having  something  recent  to  talk  about, 
whether  it  is  entirely  new  or  not.  He  who  talks  this  year 
on  that  subject  does  not  of  necessity  have  to  dwell  upon 
what  we  had  under  consideration  last  year,  for  not  only  every 


year,  but  every  month  and  every  week,  almost,  has  its  own 
new  achievemnts. 

Republican  Party  Aggressive. 

In  other  words,  the  Republican  party  does  things.  It  is 
an  aggressive  party.  It  never  rests  on  its  laurels.  It  never 
stands  still.  It  is  always  on  the  move,  and  best  of  all  it 
never  seeks  to  retain  control  of  the  Government  because  of 
what  it  has  done,  but  only  because  of  what  it  is  doing  and 
proposes  to  do. 

This  gives  the  Republican  speaker  a  chance.  It  is  differ- 
ent with  the  Democratic  orator.  When  he  undertakes  to  tell 
of  Democratic  deeds  he  is  compelled  to  recall  ancient  his- 
tory. He  speaks  of  Jackson  and  Jefferson  and  the  achieve- 
ments of  their  day  and  generation,  not  of  choice,  but  of 
necessity,  for  it  has  been  more  than  fifty  years  since  the 
Democratic  party  did  anything,  or  has  even  proposed  to  do 
anything  that  now  enjoys  the  approbation  of  the  American 
people. 

These  fifty  years  have  been  a  stirring  period.  It  has 
been  one  of  the  most  remarkable  in  our  National  life.  It 
has  been  full  of  great  questions.  With  singular  fatality  the 
Democratic  party  has  been  on  the  wrong  side  of  every  one 
of  them  ;  and,  as  it  has  been  in  the  past,  so  is  it  now. 

Great  Problems  Pending. 

We  are  at  this  time  confronted  with  great  problems — 
new  problems — problems  that  must  be  solved  without  the 
help  of  precedent. 

In  some  respects  they  are  not  only  different,  but  greater 
than  any  with  which  we  have  heretofore  had  to  deal. 

Upon  their  proper  solution  depends  in  great  measure  the 
good  name,  the  good  faith,  the  honor  and  the  prestige  of 
the  American  people. 
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Failure  would  involve  national  humiliation.  These 
problems  are  worthy  of  our  highest  and  best  thought. 

They  call  for  the  most  enlightened  statesmanship.  The 
Republican  party  is  in  power.  It  is  dealing  witli  these.  So 
far  it  has  dealt  with  them  successfully.  Notwithstanding 
their  unusual  character  and  difficult  nature,  not  one  has 
baffled  us. 

But  the  work  is  not  done.  We  are  only  midway  in  its 
execution.     Is  this  the  time  for  a  change? 

We  are  just  entering  upon  a  great  National  contest — a 
Presidential  election.  The  question  is  and  will  be  not  alone 
one  of  men,  but  also,  and  more  particularly,  whether  the 
party  that  is  now  solving  these  great  questions  shall  be  dis- 
placed and  our  political  adversaries  be  substituted. 

That  is  the  paramount  issue  of  the  coming  campaign,  and 
the  issue  I  w^ant  to  discuss.  For  that  reason  I  shall  not  stop 
to  dwell  upon  any  of  the  past  achievements  of  tlie  Republi- 
can party.     It  is  not  necessary. 

Safe  in  history,  as  well  as  safe  in  the  hearts  of  a  grateful 
people,  are  the  great  works  of  preserving  the  Union,  recon- 
structing the  States,  abolishing  slavery,  enfranchising  a  race, 
rehabilitating  our  finances,  inaugurating  sound  economic 
policies,  developing  our  resources,  multiplying  our  industries, 
employing  our  labor,  and  securing  for  the  enjoyment  of  all 
classes  and  all  sections  the  most  phenomenal  prosperity 
that  ever  blessed  any  nation  or  any  people. 

We  Are  "Standing  Pat." 

Speaking  then  of  what  we  are  doing  now,  I  want  to  say, 
in  the  first  place,  that  we  are  "standing  pat"  on  all  the 
great  fundamental  Republican  policies. 

We  believe  in  a  protective  tariff"  as  much  now  as  ever 
heretofore,  and  believe  that  when  the  proper  time  comes 
for  a  revision  of  the  tariff  that  revision  should  be  entrusted 
to  the  friends  and  not  to  the  enemies  of  that  policy. 


We  believe  as  much  as  ever  in  sound  money,  and  justly 
point  with  pride  to  our  high  credit,  unprecedented  revenues 
and  unbounded  prosperity  as  the  result  of  protection  and 
the  maintenance  of  the  gold  standard. 

We  do  not  believe,  as  we  have  been  charged,  in  making 
the  dollar  paramount  to  the  man,  but  we  do  believe  in  so 
adjusting  the  opportunities  of  the  American  people  as  to 
put  the  dollar  within  reach  of  all  who  may  honestly  and 
earnestly  strive  for  it. 

We  do  not  believe  in  stifling  or  prohibiting  great  com- 
mercial enterprises,  but  we  do  believe  in  the  enforcement  of 
the  laws  that  are  intended  to  prohibit  and  prevent  the  abuses 
of  monopoly  and  the  destruction  of  healthy  and  legitimate 
competition. 

Our  record  establishes  all  this,  as  to  the  past,  and  promises 
a  continuance  of  all  this,  for  the  future. 

In  addition  we  are  dealing  with  all  new  problems  as  they 
arise. 

Cuba,  Porto  Rico,  Hawaii,  the  Philippines,  and  lastly  the 
Panama  canal  have  all  received  intelligent,  courageous  and 
statesmanlike  treatment  at  the  hands  of  the  Republican  ad- 
ministration. 

Dealings  with  Cuba. 

So  far  as  Cuba  is  concerned,  it  is  one  of  the  most  brilliant 
chapters  in  the  history  of  American  statesmanship. 

Through  our  intervention  the  Cubans  have  achieved  their 
independence,  and  are  to-day  in  the  enjoyment  of  a  republi- 
can form  of  government  of  their  own  creation  and  adoption. 

One  of  the  most  gratifying  facts  in  connection  therewith 
is  the  capacity  the  Cubans  have  manifested  for  self-govern- 
ment. 

They  have  met  with  the  highest  success  in  every  essential 
sense  of  the  word.  They  have  shown  themselves  worthy  of 
all  we  have  done  for  them. 
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'The  closing  incidents  of  this  chapter  have  just  been  re- 
corded in  a  reciprocity  treaty,  that  will  unite  them  to  us  in 
constantly  increasing  commercial  relations  and  a  general 
treaty  of  peace  and  amity,  under  the  provisions  of  which 
they  have  ceded  to  us  important  naval  stations  and  military 
reservations  on  their  island. 

These  treaties  are  only  just  now  going  into  operation. 
Under  them  both  countries  will  realize  the  most  satisfactory 
results. 

In  Porto  Rico  our  authority  is  as  firmly  established  and  as 
much  represented  as  in  Arizona,  or  any  other  part  of  our  ju- 
risdiction. And  in  the  Philippines  civil  government  is  not 
only  established,  but  self-supporting  throughout  practically 
the  whole  archipelago. 

One  of  the  greatest  troubles  that  now  confronts  us  there 
is  to  rapidly  enough  supply  school  houses  and  school  teach- 
ers, and  give  adequate  opportunity  for  the  study  of  our  in- 
stitutions. We  are  now^  considering  legislation  extending 
to  them  the  application  of  the  laws  governing  our  coast- 
wise trade,  and  authorizing  the  construction  of  public  roads 
and  other  public  improvements  that  will  as  rapidly  as  pos- 
sible bring  them  into  closer  and  more  satisfactory  relations. 

The  Panama  Canal. 

And,  lastly,  we  have  recognized  the  republic  of  Panama, 
and  negotiated  and  ratified  a  treaty  with  her  under  which 
the  work  of  constructing  an  Isthmian  canal  has  not  only 
been  made  possible,  but  has  been  practically  already  com- 
menced. 

This  canal  is  to  be  an  American  work.  It  is  to  be  built 
by  American  authority  and  with  American  money,  and  is 
to  be  under  American  control. 

It  is  to  be  a  great,  majestic  enterprise,  worthy  of  America 
and  worthy  of  the  high  purposes  to  which  it  will  be  dedi- 


cated.  It  will  be  open  to  the  commerce  of  the  world,  but  it 
will  be  primarily  for  our  own  benefit.  We  want  it  for  pur- 
poses of  National  defense,  and  for  the  promotion  of  our  own 
commerce. 

That  it  is  essential  to  the  National  defense  needs  no  argu- 
ment. 

The  experience  we  had  with  the  Oregon  at  the  beginning 
of  the  Spanish-Ainericau  war  settled  that  question  con- 
clusively. 

Its  necessity  for  commercial  purposes  is  even  more  im- 
portant. We  have  reached  the  point  in  our  development 
where  we  are  producing  more  than  we  are  consuming. 

In  consequence  we  have  a  surplus,  year  by  year  rapidly 
increasing,  which  must  be  sold  in  the  markets  of  the  world. 
We  must  have  our  fair  share  of  those  in  the  Orient,  or  stop 
producing  because  of  inability  to  sell. 

With  the  Isthmian  canal,  the  Atlantic  seaboard  and  the 
Mississippi  and  Ohio  valleys  are  made  practically  as  near  to 
China  and  Japan  as  the  Pacific  slope. 

In  this  way  our  whole  country  will  be  placed  nearer  to 
these  great  markets  of  the  future  than  are  our  competitors. 

With  this  advantage  in  our  favor,  and  with  an  open  door, 
we  have  only  to  maintain  our  prestige  and  pursue  the  wise 
policies  upon  which  we  have  entered. 

Our  Philippine  Policy. 

Much  has  been  said  in  criticism  of  the  acquisition  of  the 
Philippines  and  our  other  insular  possessions  because  of  their 
cost  and  the  expense  and  trouble  incident  to  their  govern- 
ment. 

Those  who  thus  criticise  do  not  take  a  very  broad  view. 

Great  national  and  international  transactions  are  not 
measured  by  dollars  and  cents.  We  are  not  proposing  to 
expend  two  or  three  hundred  millions  of  dollars  to  con- 
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struct  an  Isthmian  canal  with   the  idea  of  collecting  tolls 
enough  lo  make  the  enterprise  dividend  paying. 

We  did  not  acquire  Hawaii,  or  Porto  Rico,  or  the  Philip- 
pines because  we  needed  or  wanted  more  territory,  merely 
as  such,  nor  because  we  wanted  to  extend  our  authority 
over  more  peoples.  We  had  no  thought  of  tribute,  and 
would  not  exact  a  dollar  if  we  could. 

Our  purposes  were  higher,  broader  and  more  patriotic. 

We  are  proposing  to  build  the  inter-oceanic  canal,  not  for 
revenue,  but  because  of  its  general  supreme  importance  ; 
and  if  we  arc  to  invest  the  vast  sums  necessary  to  the  com- 
pletion of  that  work  we  must  be  in  a  situation  to  defend  it. 

In  that  behalf  Porto  Rico  and  our  naval  stations  and 
military  reservations  in  Cuba  become  of  incalculable  value. 
Mere  money  does  not  suggest  any  measure  of  their  worth. 

They  will  enable  us  to  command  and  control  the  Carib- 
bean Sea,  and  in  that  way  protect  and  defend  the  approaches 
to  the  canal  from  the  Atlantic  side,  and  that  is  beyond  com- 
putation. 

Hawaii  fills  a  like  office  on  the  Pacific  side.  Those 
islands  are  so  situated  that  with  them  in  our  possession  we 
hold  a  strategic  advantage  that  at  once  protects  and  defends 
not  only  the  approaches  to  the  canal,  but  our  entire  Pacific 
coast  line. 

In  the  great  commercial  rivalries  of  the  Orient  the  Philip- 
pines will  play  for  us  a  more  important  and  more  helpful 
part  still.  With  them  in  our  possession  we  have  a  base  of 
operations  that  will  be  of  inestimable  benefit  in  both  peace 
and  war. 

They  lie  in  the  very  front  of  the  hundreds  of  millions  for 
whose  favor  in  trade  we  are  to  contend  against  the  other 
commercial  powers. 

Their  acquisition  and  our  succesful  government  of  them 
have  greatly  enhanced  our  prestige  and  influence. 


9 

If  we  should  abandon  them  we  would  discredit  the 
capacity  and  courage  of  our  people  for  great  achievements 
and  cripple  all  our  efforts  to  command  our  just  dues  in  that 
part  of  the  world. 

This  is  not  a  sentimental  matter.  It  is  a  practical  affair 
of  the  greatest  consequence.  It  involves  a  question  that 
directly  affects  not  only  the  honor  and  good  name  of  the 
American  people,  but  the  prosperity  and  happiness  of  every 
individual  in  the  American  body  politic ;  not  simply  mer- 
chants and  manufacturers,  but  the  farmers  and  wage-workers 
as  well. 

If  we  should  surrender  the  Philippines  and  retire  there- 
from we  could  not  hope  to  develop  in  that  part  of  the  globe 
the  markets  to  which  we  are  entitled,  and  without  those 
markets  we  would  be  unable  to  sell  our  surplus,  and  being 
unable  to  sell  it  could  not  any  longer  afford  to  produce   it. 

The  inevitable  consequence  would  be  a  lessening  of  pro- 
duction affecting  not  only  the  capacity  of  our  output  but 
the  length  of  our  pay  rolls  and  the  demands  of  our  home 
markets. 

The  history  of  the  last  six  years  records  unforeseen  events 
and  unforeseen  steps  in  Expansion  and  general  development, 
but  all  have  come  about  naturally  and  through  all  has  run 
a  controllino;  vein  of  statesmanlike  wisdom  and  American- 
like  patriotism. 

Shall  We  Turn   Back? 

The  question  now  is,  shall  we  go  forward  or  turn  back  ? 
Shall  we  hold  on  to  these  acquisitions,  or  shall  we  surren- 
der them  ? 

If  we  turn  back  what  shall  we  undo  ?  If  we  surrender  what 
we  have  acquired  what  shall  be  first  given  up?  Where  is 
the  man  to  haul  down  the  flag  and  sound  the  retreat  ?  When 
and  where  and  how  is  the  operation  to  commence  ? 
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What  a  spectacle  it  would  be  to  see  the  United  States 
withdrawing  from  Porto  Rico,  abandoning  Hawaii  and  re- 
treating from  the  Philippines  ! 

Who  would  dismiss  the  schools  that  have  been  started  and 
explain  the  cowardice,  poltroonery,  or  incapacity  involved, 
whichever  or  whatever  it  may  be  termed? 

Such  suggestions  present  the  character  of  the  issue  we 
are  to  try,  for  if  the  course  of  our  Democratic  friends  has 
been  marked  with  sincerity,  they  would  be,  if  restored  to 
power,  in  honor  bound  to  reverse  the  policies  we  have  been 
pursuing,  and  do  all  these  humiliating  things. 

The  questions  that  come  home  to  us  in  connection  with 
the  coming  election  are,  therefore,  whether,  generally  speak- 
ing, we  shall  condemn  or  uphold  what  the  Republican 
party  has  done  with  respect  to  the  policy  of  protection,  with 
respect  to  our  insular  possessions,  the  island^of  Cuba,  the  re- 
public of  Panama,  the  construction  of  a  canal  and  the  insist- 
ence upon  a  policy  that  secures  for  us  an  open  door 
through  which  we  can  enter  the  Orient,  there  to  trade  on 
an  equal  footing  with  the  other  commercial  powers  of  the 
earth. 

These  are  most  important  questions.  They  are  far  reach- 
ing in  their  consequence,  affecting  us  not  only  as  a  people, 
but  individually  as  citizens  of  this  country,  without  regard 
to  section,  or  class,  or  vocation. 

Democrats  Oppose  These  Policies. 

It  has  been  said  that  the  Democratic  party  has  no  settled 
policy  with  respect  to  any  of  these  great  questions.  In  the 
sense  that  they  are  a  unit  as  to  any  of  them  that  is  true,  for 
if  you  will  consult  the  records  you  will  see  that  they  are  di- 
vided among  themselves.  Even  their  leaders  and  their 
ablest  men  have  been  unable  to  agree  with  one  another  on 
any  of  these  propositions.     But  that  of  itself  is  enough  to  dis- 
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qualify  them  for  the  power  they  are  seeking.  A  party  that 
cannot  agree  with  itself  ought  not  to  expect  anybody  else 
to  agree  with  it,  or  that  the  people  will  entrust  it  with  any 
important  commissions. 

But  if  the  Democrats  are  not  opposed  to  our  policies  why 
make  a  change  ?  Are  they  more  capable  of  executing  them 
than  we  are?  If  we  are  without  issues  it  is  only  because 
their  leaders  have  found  it  impossible  to  make  them.  They 
have  tried  hard  enough.  Their  failures  have  been  a  great 
tribute  to  the  wisdom  of  our  work. 

Note  some  examples:  They  failed  as  to  reciprocity  with 
Cuba;  they  failed  as  to  the  recognition  of  Panama;  they  failed 
as  to  the  treaty  providing  for  the  construction  of  the  Isthmian 
canal.  They  failed  in  their  attacks  upon  the  appropriations 
for  the  army  and  the  navy.  They  are  now  making  another 
effort  and  another  failure  by  attacking  the  President  because 
of  the  recent  order  of  the  Commissioner  of  Pensions  provid- 
ing that  old  soldiers  applying  for  pensions  under  the  depen- 
dent pension  law  shall  be  regarded,  in  the  absence  of  proof  to 
the  contrary,  as  so  far  disabled  to  do  manual  labor  when  shown 
to  be  of  the  age  of  62  years  as  to  be  entitled  to  the  minimum 
pension  of  six  dollars  per  month  allowed  in  such  cases. 
They  will  come  nearer  agreeing  on  this  question  than  on 
any  other  because  their  hearts  are  in  it. 

If  so  we  are  quite  ready  and  willing  to  have  them  do  so, 
for  their  position  is  devoid,  of  both  merit  and  patriotism. 

No  Issue  or  Candidate. 

The  truth  is,  the  Democratic  party  has  no  legitimate  issue, 
aud  in  so  far  as  it  has  undertaken  to  make  one  it  has  but 
floundered  into  its  accustomed  attitude  of  opposition  without 
regard  to  merit,  and,  as  heretofore,  the  result  will  again  be 
condemnation  at  the  polls. 

But  bad  as  their  situation  is  with  respect  to  issues,  they 
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are  even  worse  off  in  the  matter  of  candidates.  Candidates 
they  have,  to  be  sure.  They  always  have  had,  and  always 
will  have  plenty  of  candidates.  But  there  are  candidates 
and  candidates. 

No  man  yet  named  excites  any  general  response.  Mr. 
Cleveland  is  distateful  to  Mr.  Bryan,  and  Mr.  Bryan  is  dis- 
tasteful to  Mr.  Cleveland.  Judge  Parker  is  endorsed  by 
New  York,  but  he  is  not  acceptable  to  other  States  and 
sections. 

Mr,  Hearst  is  active,  industrious  and  astonishingly  suc- 
cessful in  his  quest  for  delegates,  but  all  the  conservative 
elements  of  the  party  who  are  opposed  to  Bryan  are  up  in 
arms  against  Mr.  Hearst,  who  has  distinguished  himself  by 
his  advocacy  of  all  the  obnoxious  views  of  Mr.  Bryan. 

Nobody  can  tell  who  their  candidates  will  be,  but  no  mat- 
ter who  may  be  chosen,  he  cannot  be  the  representative  of 
a  united  party  or  of  acceptable  policies. 

No  one  has  yet  been  mentioned  in  whose  administration 
of  our  public  affairs  the  people  could  have  satisfactory  con- 
fidence. 

Roosevelt  Our  Strength. 

I  congratulate  all  Republicans  everj^where  that  with  our 
party  it  is  different.  We  have  no  controversy  among  our- 
selves as  to  our  position  with  respect  to  any  great  question  ; 
neither  have  we  any  controversy  among  ourselves  as  to  who 
our  candidate  will  be. 

Our  daily  record  constitutes  our  platform,  and  every  man 
knows  that  nothing  but  death  can  prevent  the  nomination 
of  Theodore  Roosevelt.     Nothing  else  should  prevent  it. 

He  succeeded  President  McKinley  under  the  most  embar- 
rassing circumstances.  The  policies  upon  which  we  had 
entered  were  then  not  only  still  on  trial,  but  they  were  on  a 
trial  of  such  character  as  to  make  their  solution  difficult  and 
doubtful. 
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Only  a  strong,  vigorous  man  who  had  a  clear  conception 
of  the  necessities  of  that  situation  could  have  taken  up  the 
work  that  dropped  from  the  hands  of  McKinley  and  prose- 
cuted it  with  the  success  that  has  characterized  the  efforts 
of  Mr.  Roosevelt. 

We  hear  it  said  that  he  is  unsafe,  that  he  is  of  unsound 
judgment,  that  he  is  emotional,  that  he  is  too  quick  on  trig- 
ger, but  what  thing  has  he  done  that  justifies  any  such 
criticism  ? 

His  administration  of  public  affairs  in  the  Philippines 
has  been  without  fault.  His  treatment  of  Cuba  has  met 
with  unqualified  approbation.  His  recognition  of  the  re- . 
public  of  Panama  was  justified  by  the  precedents,  and  has 
been  sustained  with  great  unanimity  by  both  the  Senate 
and  the  people. 

The  American  people  were  never  happier,  never  more 
prosperous,  never  more  contented,  never  more  powerful  and 
never  more  respected  throughout  the  world  than  they  are 
to-day. 

In  whatever  way  we  look  we  see  only  peace,  happiness, 
esteem  and  honor  both  at  home  and  abroad. 

By  all  these  tokens  I  congratulate  the  Republicans  of 
Vermont  upon  the  auspicious  circumstances  under  which 
they  have  met  here  to-day. 

We  are  entering  upon  another  great  campaign,  but  if  we 
are  true  to  ourselves,  as  I  believe  we  shall  be,  and  if  we  ap- 
preciate the  responsible  duties  that  rest  upon  us,  as  I  believe 
we  do,  the  election  of  next  November  will  be  a  crowning 
triumph  for  our  candidate,  our  party,  our  principles,  and, 
best  of  all,  for  our  great  country. 


St.  Nicholas  Hotel, 
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FORAKER  IN  THE  SENATE 

ON  THE  DEATH  OF  HANNA. 
BY  MURAT   HALSTEAD. 


THE  speech  of  Senator  Forakev, 
when  the  Senate  honored  the 
memory  of  Senator  11  anna,  was  one  that 
will  be  memorable  for  its  candor  and 
courtesies,  and  that  was  very  w^elcome 
to  the  people  of  the  country  at  large, 
irrespective  of  sections,  States,  the 
friends  and  the  opponents  of  the  Ad- 
ministration, and  the  political  parties 
that  aspire  to  control  the  general  and 
local  governments.  It  is  to  be  spoken 
of  in  the  present  tense,  for  it  has  last- 
ing qualities,  that  will  dwell  in  the  his- 
tory that  is  the  memory  of  men  and  na- 
tions. It  is  the  logic  of  the  lives  of  the 
living  Senator  and  the  dead  Senator, 
Ohio  colleagues  for  seven  great  years  of 
our  history. 

A  great  deal  has  been  said,  and  it  was 
becoming,  of  the  courage  as  well  as  can- 
dor of  Senator  Foraker,  in  this  utter- 
ance certain  to  have  celebrity ;  but  the 
Senator  himself  has  been  unconscious 
that  he  could  have  spoken  otherwise 
than  as  he  did.  It  has  been  remarked 
that  he  wrote  his  speech  and  read  it : 
and  that  has  been  said  by  those  not  well 
informed  was  because  he  had  to  l)e 
careful  what  h?  said.     He  uttered  the 


things  easily  said  because  simply  true, 
and  they  seemed  to   say  themselves. 

That  which  has  so  well  pleased  the 
country,  in  Foraker 's  eulogy  and  analy- 
sis of  Hanna's  career,  would  have  been 
perhaps  put  in  a  more  attractive  way, 
with  higher  color  and  more  vivid  light 
and  emphasis,  defined,  accentuated  and 
inspiring,  in  delivery,  but  in  substance 
the  same  that  was  composed  with  care 
and  read  with   deliberation. 

A  public  man  of  many  distinctions, 
whose  a.ppearances  to  address  the  peo- 
ple are  known  to  and  cared  for  by  the 
countiy,  has,  since  the  wires  of  mag- 
netic transmission  of  the  news  for  which 
the  demand  is  universal,  to  meet  an  im- 
perative call  for  two  forms  of  expres- 
sion, or  be  content  with  partial  pub- 
licity. 

The  Associated  Presses  have  for  their 
customers  the  most  mars^elous  powers 
that  have  been  given  into  the  hands  of 
those  who  furnish  the  current  history 
of  the  world  to  all  the  nations  of  the 
earth,  and  there  is  nothing  in  the  news 
more  interesting  than  the  news  service 
itself.  The  press  constituency  enlight- 
ens  iiinnkind.      Thev   are   on   the    priv^ 
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k'gvcl  inside,  a  kiiowk'd.uc  tlmt  is  a  favoi- 
and  a  re(iuireinent  that  amounts  to  ne- 
cessity, ■with  the  sovereigns  and  cabinets 
of  States,  the  secrets  of  conclaves,  the 
consolidations  of  capital,  the  representa- 
tive's of  hihof,  the  ( Ji'tici-als  coiiiiiianding' 
the  armies  on  stricken  ticlds.  and  the 
eities  where  the  seige  guns  thunder,  and 
the  wireless  telegraphy  transmits  the 
news  that  shakes  empires,  from  zone  to 
zone.  l)y  the  viewless  and  the  boundless 
air. 

The  high-chiss  speeches  to  ])e  delivered 
at  stated  place  and  time,  are  called  for 
over  the  Avires  by  the  Associated  Press, 
and  an  urgent,  arrogant  re(iuest  made 
for  the  copy  in  advance,  that  the  tele- 
graphic service  may  not  be  ])urdened, 
but  reproduced  in  leaves  and  mailed  in 
time  for  each  journal  to  cut  its  own 
condensations,  according  to  capacity 
and  policy.  The  Senators  and  others 
have  an  inducement  to  write  out  their 
formal  addresses,  that  they  may  be 
more  largely  printed  if  fully  furnished, 
and  have  additional  chances  for  accur- 
acy. j\Iany  adopt  the  custom  of  prepar- 
ing speeches  for  mails  rather  than  wires, 
send  a  type-written  document  and 
speak  all  or  none,  or  according  to  pleas- 
ure yield  another  speech  before  the  au- 
dience. It  takes  an  exceptionally  im- 
portant man  to  get  well  reported  when 
he  has  for  the  reporter  "onl\-  a  few 
notes;"  and  the  off-hand  system  is  a  i)i'o- 
paganda  of  error. 

The  men  whose  words  are  deeds  that 
all  men  need  know,  iinist  Ix'  at  ])ains  to 
be  accurately  presented,  and  now  the 
world  worth  knowing  knows,  that  the 
re[)orter  is  the  historian  of  the  days, 
and  that  the  words  that  go  on  the  wires 
that  are  under  the  seas  and  over  all  the 
continents,  are  written  with  fire  and  im- 
mortal,  if  lliev  arc  liistorical. 

The  two  Ohio  Senatoi's  in  the  centen- 
nial year  of  the  State,  who.se  birtli  was 


hastened  in  time  and  harried  in  form 
that  Thomas  Jefferson,  President  of  the 
United    States    a    hundred    years    ago 
might   have   with  him  in  public  policy  | 
a  majority  of  sovereign  States,  and  Ohic 
made  it  for  him,   spoke  with  approval 
uncommon.     The  Senior  Senator  in  ser-i 
vice,  Joseph  B.  Foraker,  and  the  Junior, 
then  ]\rarcus  A.  Ilanna.  had  for  themes 
— the    former,    "The    Senators    of    the 
State,"  and  the  latter,  "The  Industrial 
Progress    of    the    State."      ^Ir.    Ilanna 
spoke  right  on,  of  the  things  he  knew 
of  his  own  business  knowledge,  and  his- 
eloquence  was  that  of  disseminating  in- 
formation.    Each  was  the  master  of  his 
subject.    The  address  of  the  Senior  Sen- 
ator was  fully  prepared. 

Senator  Foraker,  as  Governor  of 
Ohio,  took  rank  among  the  first  of  the 
young  men  in  public  life,  and  lavished 
his  strength  in  all  the  counties  of  the 
State  and  a  majority  of  the  States  of 
the  Union,  in  the  cause  of  the  Repub- 
lican party.  He  was  not  urgent  to  "go 
up  ahead,"  as  they  say,  even  in  the 
Senate,  but  a  vigilant  student,  and  pres- 
ently spoke  with  simple  earnestness, 
and  exactnes^s  of  information,  and  as  a 
lawyer  of  extraordinary  professional 
address,    accomplishment   and   learning. 

He  was  in  his  youth  one  of  the  judges 
of  our  high  coui't— the  "Superior  Court  'I 
of  Cincinnati" — and  one  of  the  best  of 
the  long  line  of  those  wlio  gave  that 
court  its  excellent  fame.  He  resigned 
the  office  he  had  filled  witli  approba- 
tion, because  he  had  medical  advice  that 
he  nnist  take  half  a  year  of  rest  to  re- 
gain health:  and  he  did  not  feel  justified 
in  drawing  so  liberal  a  salary  for  so 
long  a  pefi(Hl,  without  giving  the  equiv- 
alent duty  demanded,  of  hard  work.  He 
took  his  time  at  his  own  expense,  rested 
and  got  well. 

When,   while  he  was  resting,  the  Re- 
publicMiis  lost  the  St;ite.  ]iassiiig  through 
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a  zone  of  radical  ekxiuence  about  re- 
form, that  was  dainauiiio-— Hamilton 
County  being  especially  at  fault  for  the 
defeat— Governor  Foster  called  upon 
'the  old  guard"  aiul  volunteers,  as  the 
next  election  hove  in  siglit  (the  county 
meant  Cincinnati)  to  name  any  one  of 
GUI-  (i+izens  who  would  please  the  Re- 
publicans of  the  southwest  corner  of  the 
State  and  be  Governor.  Judge  Foraker 
was  the  man  called  for  and  nominated. 

There  was  great  anxiety  about  his 
speech  of  acceptance ;  but  the  first  half 
dozen  sentences  cleared  every  brow  of 
clouds  and  aroused  joyous  enthusiasm. 
The  rest  was  easy.  Foraker  was  rated 
of  the  first.  No  county  could  get  through 
a  State  campaign  without  the  Governor. 
He  was  an  indispensable  factor,  and  has 
been  accused  of  ambition  on  his  merits, 
ever  since. 

The  faculty  of  public  speaking,  at- 
tractively and  persuasively,  was  not  the 
only  force  the  young  Governor  had  in 
his  equipment.  He  had  been  in  the  war, 
going  in  at  the  age  of  sixteen,  and  grad- 
uated at  the  end.  So  brilliant  was  he 
in  the  field,  he  attracted  the  attention 
of  General  Slocum.  of  New  York,  and 
accepted  a  place  (ui  his  staff.  One  of 
the  antecedents  of  the  favored  Foraker, 
when  he  was  a  boy  with  a  sword,  was 
that  he  led  the  way  over  Bragg 's  log 
breastworks  on  ]\Iission  Ridge,  sword  in 
hand;  and  further  on  in  North  Caro- 
lina he  was  hurried  across  the  country 
on  the  best  horse  Slocum  knew,  for  a 
hard  gallop  to  find  General  Sherman  in 
the  falling  darkness  nine  miles  away, 
and  tell  him  the  left  wing  was  fighting 
Joe  Johnson,  who  had  struck  them  on 
the  flank,  and  re-inforcements  were 
wanted.  General  Sherman  was  pleased 
with  the  young  man's  dash  into  the 
wood,  straight  as  a  homing  bird  or  bee 
to  the  spot  where  headquarters  were  a 
bed  of  leaves  and  brush. 


The  Jiiiiiof  Si'iiatoi-  had  been  trained 
ill  his  youth  to  the  j'elalions  of  the  sui)- 
stance  of  things,  and  the  key-note  of  his 
eeiitcniiial  speech  was  on  the  advant- 
ages of  Ohio  in  her  iiiniiigi'ants,  and  lirf 
soil,  climate  and  minerals,  and  his  poni1 
to  ui)lift  society  "from  the  bottom." 
Later  in  the  year  destined  to  be  the  last 
of  his  life,  he  and  Senator  Foraker  for- 
mally addressed  the  Republican  State 
Convention,  at  the  capital  of  the  State, 
and  there  Hanna  spoke  of  the  President 
in  terms  that  were  a  sweeping  endorse- 
ment of  his  Administration,  loyalty  and  I 
patriotism.  The  two  Senators  ap- 
plauded each  other  enthusiastically,  and 
everybody  applauded  them. 

Senator      Foraker,      at      Chillicothe,  ^ 
speaking  of  the  Senators  of  the  State, 
read  a  written  speech,  in  which  he  fol- 
lowed the  Plutarch  method  of  biograph- 
ical sketches  of  the  lives  of  momentous! 
men,   by   contrasting  them,   pairing  off 
statesmen  and  heroes  by  comparison  of 
resemblance  and  contrasts.     This  is  the 
special  style  and  charm  of  the  famous 
"lives"   by   the   famous   biographer   of, 
ancient  histoiy,  that  go  by  his  name. 

There  could  not  be  readily  found  a 
better  example  of  the  method  of  Plu- 
tarch than  the  mutual  regard  and  the' 
contentions  of  Hanna  and  Foraker,  who 
for  seven  years  held  the  Ohio  seats  in 
the  National  Senate  chamber,  and  were 
equal  to  any  other  pair  of  Senators  in 
the  chamber.  Nothing  was  more  fre- 
quently or  .justly  said  by  the  spectators 
in  the  Senate  galleries,  than  that  the 
two  Ohio  men  were  of  the  highest  mark ; 
and  a  cordial  share  of  State  pride  in 
them  was  a  pleasure  not  limited  to  one 
party,  or  disturbed  by  any  body. 

There  is  a  pair  of  grand  old  Senators 
from  Alabama,  whose  extreme  age  is 
frosty  and  kindly  and  full  of  strength— 
Senators  IMorgan  and  Pettus— answer 
for  the  State,  and  the  beautiful  name. 
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"TTere  we  rest."  They  are  always 
pointed  out  to  strangers,  llr.  Morgan 
is  tlie  only  man  who  never  corrects  the 
l»roof  sheets  of  the  official  reports  of 
what  he  says  iu  the  Senate,  and  mars 
no  iiroof  sheets.  Various  methods  are 
iidopted  in  the  use  of  words  spoken  in 
debate,  and  the  members  of  Congress 
allow  themselves  large  liberties.  Depew 
has  the  reputation  of  giving  a  more  con- 
stant attention  to  the  proof  reading 
than  any  other  Senator  bestows,  and  no 
Senator  is  more  fluent,  precise  and  ac- 
curate than  he,  as  he  speaks. 

In  reference  to  the  high  mark  of  Sen- 
ators or  Congressmen,  or  other  states- 
men, of  the  force  of  character  and  cer- 
tainty that  their  names  will  not  be  for- 
gotten, it  is  not  affluence  in  speech  that 
fixes  endurance.  Mr.  Ilanua's  effort 
that  deeply  influenced  legislation  was 
that  favoring  the  Panama  rather  than 
the  Nicaraugua  canal,  that  our  fleets  of 
commerce  and  war  may  pass  easily  be- 
tween our  ocean  fronts.  ^Mr.  Hanna's 
speech  made  that  a  solid  proposition, 
and  it  is  a  monument  that  will  last  to 
doomsday;  and  there  has  been  no  suffi- 
cient answer  to  put  aside  proposed 
subsidies  of  the  ocean  steamer  lines,  if 
owned  by  Americans,  that  meets  and 
ovi'fcoiiips  .Ml-.  Ilanna's  tiMi(\  plain  story 
of  the  preferential  policy  of  our  Gov- 
ernment for  American  ships  on  the 
great  lakes  noiih  of  us.  ITis  speech  in  a 
sentence  was:  Cive  our  ships  on  the 
oceans  the  favor  that  yields  the  commer- 
cial navy  on  the  lakes  ils  piMxsperity ! 
^lany  Senators  have  lived  long  and  pros- 
pered in  the  public  opinion,  whose  abil- 
ity has  not  been  stamped  as  creative  by 
a  great  fact  like  TTanna's  speech  for 
Panama. 

Senator  Foraker  has  to  his  ci-edit,  as 
a  statesman's  thought  and  lawyer's  art, 
the  Porto  Rico  law  of  the  land,  making 
plain   the  way   fm'  Icrritoi-ijil   i-ii:Iits  and 


national  expansion. 

In  the  Ohio  centennial  oration  ou 
Senators  by  Senator  Foraker,  he  re- 
ferred to  the  resemblances  and  discrep- 
ancies of  far-famed  Senators,  with  the 
same  admirable  judicial  balance  of  pow- 
ei's  and  art  of  presentation,  true  and 
kindly,  critical  but  pleasing,  and  was 
stronger  in  gentleness  than  prone  to  see 
the  uncongenial  side.  Indeed,  there  is 
"charity  for  all.  malice  toward  none," 
kindness  for  everyone.  There  pervades 
the  lines  and  the  tones  of  this  tribute 
the  most  tenderly  human  clause  of  the 
Lord's  Prayer — "Forgive  us  our  tres- 
passes as  we  forgive  those  w'ho  trespass 
against  us" — that  is  the  divinity  of  phi- 
losophy. 

The  .Ohio  Centennial  Book  is  a  solid 
structure,  and  will  go  down  to  other 
centuries.  X  hundred  years  hence  and 
centuries  remote,  the  orators  of  the  Sen- 
ators and  on  the  centuries,  can  find  no 
better  precedent  for  the  seven  years  to- 
gether in  the  Senate,  and  all  in  all  in- 
cluded, the  mutual  respect  and  good 
fellowship  of  jNIarcus  A.  Hanna  and  Jo- 
sei)h  B.  Foraker,  fellow  Senators  in  the 
same  years,  for  the  modern  mother  of 
the  Presidents  and  their  makers. 

Of  Thomas  Ewing  and  Thomas  ^lor- 
ris,  colleagues,  Whig  and  Democrat, 
Foraker  said : 

"They  differed  about  the  gi'eat  ques- 
tions they  were  called  upon  to  discuss. 
They  were  not  both  right,  but  they  were 
l)oth  honest.  They  stood  for  that  in 
which  they  and  their  i)arties.  respective- 
1\',  believed,  and  by  their  powers  of  logic 
and  eloquence  aided  in  the  development 
of  the  truth  tliat  ultimately  found  ex- 
])ressiou  in  the  laws  and  politics  of  the 
nation." 

Of  William  Allen  and  Thomas  Cor- 
win.  \vho  served  together  iu  th(>  Senate 
for  a  time,  by  the  same  writer,  this  will 
lie    I'l'iid    ill    tlie    reeoi'ds   outlast  iiux   that 
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jwhicli  is  carved  in  luarbie  or  cut  iu 
brass: 

"They  had  dissimilar  qualities  aud 
characteristics.  Both  Avere  able  men 
land  intense  partisans,  who  proclaimed 
without  fear  or  ({ualification  their  re- 
spective views  on  all  (questions  of  their 
day.  They  could  not  agree  with  each 
other,  and  we  can  not  agree  even  yet, 
perhaps,  with  either  that  he  was  right, 
but  we  do  agree  that  both  of  them 
thought  they  were  right,  and  that 
iwhether  either  was  or  was  not  wholly 
right,  yet  both  won  honor  and  distinc- 
tion for  their  State  by  the  ability  they 
displayed  and  the  respect  they  com- 
manded. ' ' 

Of  Chase  and  "Wade,  who  only  tol- 
erated each  other,  this  is  said  that  is 
graceful  as  it  is  strong 

"They  served  together  from  1851  to 
1855.  A  greater  contrast  could  hardly 
suggested.      They  were   in  harmony 
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with  each  other  on  the  great,  all-absorb- 
ing question  of  that  period,  but  their 
tastes,  accomplishments  and  habits  of 
thought  and  speech  were  so  widely  dif- 
jferent  that  each  had  a  distinct  person- 
iality  that  reflected  his  own  particular 
influence  and  marked  him  as  a  great, 
strong,  individual  factor  in  the  tem- 
pestuous strife  of  the  hour." 

These  and  many  other  passages  that 
Senator  Foraker  has  pronounced  are  of 
identical  fragrance  of  sentiment,  all 
stamped  with  the  characteristics  of  the 
man,  whose  last  words  of  farewell  to  his 
colleague  in  the  Senate,  were  faithful 
and  beautiful  too.  We  quote  them  here  : 
"His  career,  successful  throughout, 
was  crowned,  until  its  very  close,  with  a 
succession  of  brilliant  achievements, 
that  endeared  him  to  his  countrymen 
and  gave  him  a  permanent  place  of  high 
honor,  not  only  in  their  history,  but 
also  in  their  hearts. ' ' 
.  The  interpretation  of  bountiful  words. 


on  the  inspii'atioii  of  the  lovable  side  of 
Senator  Ilanna,  wiiich  was  most  true 
and  gentle,  and  llic  crown  of  the  edifice 
of  the  oration,  is  tliat  affection  has  a 
higher  place  than  admiration,  and  that 
the  splendor  of  public  honor  pales  be- 
fore the  light  of  love,  and  the  remem- 
brance the  heart  holds_,  is  more  precious 
than  in  the  sta.tely  tomes  of  history, 
written   on   the   rocks  of  ages. 

Governor  Foraker  grew  rapidly  in  the 
good  will  of  the  people,  and  friends 
surrounded  him  who  believed  in  liis 
star,  and  were  ready  and  resolved  to 
promote  him  to  still  higher  honors. 
General  Sherman  regarded  him  as  a 
favorite,  a  soldier  to  Sherman  was  the 
salt  of  the  earth,  and  he  gave  the  Gov- 
ernor his  fervid  applause.  The  Gen- 
eral was  on  the  platform  and  the  Gov- 
ernor also,  w^hen  in  ]\Iusie  Hall,  Cin- 
cinnati, there  arose  a  vehement  shout 
for  Sherman,  and  he  made  a  speech  that 
tremendously  aroused  the  immense  au- 
dience. 

There  was  always  some  one  to  charge 
the  Governor  with  interfering  with 
President  making  for  some  one  else,  and 
he  was  supposed  to  be  opposed  to  Sher- 
man and  McKinley,  as  well  as  to  Han- 
na.  There  were  some  young  men  and 
old  ones,  who  were  not  always  timely 
and  judicious  in  their  enthusiasm  for 
the  Governor,  and  at  times  there  was 
something  like  electricity  in  the  air. 
General  Sherman,  speaking  in  the  pres- 
ence of  thousands,  massed  in  the  mag- 
nificent Springer  Hall,  turned  to  For- 
aker and  said :  "I  well  remember  you 
as  you  rode  into  my  quarters  when  Joe 
Johnson  struck  my  left  in  North  Car- 
olina. You  burst  upon  us  in  a  grove 
of  pines,  with  a  message  from  Slocum, 
saying  he  needed  to  be  re-inforced.  I 
recall  your  figure,  sir,  splashed  with 
mud,  your  spurs  that  were  red,  your 
splendid  horse  hard  ridden  and  panting. 
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and  how  you  sat  erect;  and  I  shall  not 
forget  the  soldier  you  looked  and  were. 
I  marked  you  well  then,  and  thought 
of  the  honors  that  were  your  due.  You 
have  gloriously  attained  them,  and  I  be- 
lieve and  approve  that  higher,  the  high- 
est honors,  await  you." 

There  Avas  a  tornado.  So  superb  a 
scene  was  not  expected.  Eveiybody 
knew  how  General  Sherman  loved  his 
statesman  brother,  and  wondered  at  the 
lofty  cry  for  the  highest  honors  for  an- 
other. The  language  of  the  General 
meant  no  less  than  the  Presidency.  It 
was  so  consti'ued.  The  General  was 
spealdng  soldier  to  soldier,  face  to  face, 
and  the  candidacies  of  politicians  were 
swept  down  the  gale  with  huzzas. 

"Old  Tecumseh"  was  intensely  the 
friend  of  his  brother,  and  had  a  funny 
way  of  being  sorry  that  John  was  a 
"politician,"  but  John  really  had  the 
spirit  of  a  soldier  in  him  as  keenly  as 
"Old  Tecumseh,"  as  the  boys  would 
call  the  elder  brother.  John  would  have 
sacrificed  his  dreams  for  Tecumseh 's 
glory. 

The  scene  the  General  described  in  a 
startling,  dramatic  way,  was  not  the 
first  in  which  young  Foraker  figured. 
When  Savannah  had  surrendered,  a 
daring  spirit  was  wanted  to  board  a 
canoe  and  pull  down  the  river,  mined 
as  it  was  with  infernal  machines,  and 
take  all  chances  in  all  haste,  and  com- 
municate with  the  fleet,  awaiting  news 
from  the  anny,  as  was  aftenvard 
shouted  and  sung,  Sherman  had  marched 
down  from  Ohio  by  Atlanta  to  Savan- 
nah, and  the  sea  !  The  young  man,  the 
dare-devil  selected  foi-  the  extra  haz- 
ardous duty,  and  the  first  of  the  army 
to  finish  the  course,  was  the  same  sol- 
dier boy  on  the  blooded  horse  with 
bloody  flanks,  calling  for  Sherman  in 
the  North  Carolina  wilderness,  where 
tlie  Confederates  made  their  last  charge 
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for  the  cause  that  braveiy  could  not 
win,  for  there  was  a  greater  destiny 
for  all  Americans  together,  that  was 
plain  as  if  "written  on  the  sky  between 
Orion   and  the   Pla^ides." 

When  the  war  was  over,  the  heroic 
youth  came  home  and  hastened  to  Cor- 
nell University,  where  he  came  out,  as 
ever^'where,  with  honor,  having  won  his 
own  way  through  two  great  schools— 
the  Grand  Army  of  the  United  States 
and  the  grand  New  York  Cornell  Col- 
lege. 

After  four  years  in  the  army,  and 
four  years  Governor  of  Ohio,  teaching 
Governors  of  States  by  example  how  to 
ride  in  processions,  he  entered  the 
Senate.  So  considerable  was  the  impres- 
sion he  made,  after  a  decorous  and  rea- 
sonable period  of  respectful  quietude, 
complying  with  the  traditions  of  the 
Senate,  occasion  demanded  from  him  a 
statement  that  had  matter  of  moment 
in  it.  He  did  not  discharge  firecrackers 
or  seek  display,  but  made  a  clean  cut, 
clear-headed  presentation  of  the  case 
and  carried  his  point,  knowing  what  he 
had  to  say  and  quitting  when  he  said 
it.  Distinctly,  when  his  voice  was  heard 
half  an  hour,  he  was  a  success  in  the 
Senate;  and  followed  by  Senator  Hoar, 
whose  literature  and  dignity  are  irre- 
proachable, and  he  talked  but  a  few 
moments  when  he  paid  the  young  Sen- 
ator a  very  high  compliment  indeed, 
bowing  to  him  and  graciously  giAing 
credit  for  a  point  that  was  made  by 
"the  Senator,  the  very  able  Senator 
from  Ohio."  That  was  a  charming, 
telling  introduction.  There  were  no 
(luestions   of   rank   or   ceremony.      The 


Senator  from  IMassachusetts  and  the 
Senator  from  Ohio,  have  repeatedly  held 
the  Senate's  attention  and  commandedj 
the  deference  of  that  body,  in  their 
strenuous  fencing  matched,  each  admir- 
ing while  antagonizing  the  other.     They 
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add  to  tlie  value  of  the  entertainment 
by  a  sense  of  contact,  and  the  vibrant 
rasp  of  the  weniidns  when  the  tine  nu'tal 
is  musical. 

The  Republican  National  Convention 
at  Chicago  in  1884,  marked  an  epoch. 
'I'he  time  was  critical.  It  was  there, 
as  friends  of  John  Sherman  and  advo- 
cates of  his  nomination  for  the  Presi- 
dency, that  the  late  Senator  Hanna  and 
Senator  Foraker  became  acquainted. 
They  were  at  once  friendly,  but  not  hur- 
ried, just  confident  of  mutual  good  will 
and  agreeable  associations. 

They  were  not  always  side  by  side 
comrades,  eyes  single  to  the  attainment 
of  the  same  ends — far  from  that.  Their 
tendency  was  to  antagonize — not  to 
fight,  but  to  lead.  In  many  things  they 
were  rivals.  There  w'as  not  a  smooth 
and  constant  certainty  that  they  would 
compete  harmoniously.  It  seemed  the 
question  was  as  to  the  identity  of  the 
greater  chief.  The  mastery  of  situa- 
tions interested  them.  Each  desired 
men  who  did  not  dispute  his  rank.  The 
scenes  shifted  easily.  The  Senators 
were  accustomed  to  giving  rather  than 
taking  orders.  When  they  fought,  they 
were  side  by  side,  not  face  to  face.  ]\Ir. 
Hanna  rarely  met  enemies,  for  he  had, 
as  was  said  happily,  "a  genius  for 
friendshiji."  There  was  a  light  of  fel- 
lowship in  his  eye,  and  its  smile  on  his 
lip,  even  when  his  wit  can-ied  a  cutting 
edge. 

The  spirit  of  Senator  Foraker 's  ad- 
dress at  the  Ohio  Centennial,  where  tri- 
butes were  paid  to  the  prominent  men 
of  the  State,  without  regard  to  parties, 
but  to  the  public  life  that  was  a  part  of 
patriot  ism,  was  a  written  and  read  oi-a- 
tion,  willi  i;<Mii;i]  words  foi*  all.  and  was 
repealcil  ;iti(l  broadened  in  liis  oral  ion 
on  the  lil'i',  l;il)()rs  ;iii(l  iii(li\-i(liialities 
of  Senator  Hanna,  whose  powerful  {)er- 
sonality  he  well  knew  and  admired. 
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General  Grant,  who  would,  I  believe, 
have  been  defeated,  by  the  third  term 
unwritten  law,  if  nominated  when  Gar- 
field was,  wrote  a  letter  to  Don  Cameron 
and  sent  it  by  John  Russell  Young,  who 
delivered  it,  as  addressed,  in  Chicago; 
but  Grant's  third  term  supporters  were 
deep  in  the  fight  and  had  staked  much 
upon  it  and  would  not  or  could  not 
respect  Ms  wishes. 

Garfield  was  as  great  a  figure  in  the 
convention,  exposing  the  fatality  of  a 
third  term  nomination,  as  Conlding  in 
urging   on   the   forces   for   Grant. 

James  G.  Blaine  and  John  Sherman 
had  been  for  some  months  avowedly 
candidates  for  the  nomination.  Blaine 
was  discouraged  to  the  extent  that  he 
felt  for  two  months— perhaps  two  or 
three  weeks  more— the  Democracy 
would  win,  owing  to  the  Republican 
third  term  confusion,  and  deciding  not 
to  be  responsible  for  that  in  any  degree, 
concluded  to  withdraw  his  name.  He 
and  Sherman  met  in  Philadelphia  in 
consultation  upon  that  suggestion. 
Blaine  declared  his  purpose  of  retire- 
ment, and  proposed  that  both  should 
take  that  course.  Sherman  said  he 
would  stand  for  the  candidacy  against 
Grant,  or  anybody  else,  if  he  had  to  do 
it  alone.  On  that,  Blaine  decided  to 
stand,  as  he  was  the  stronger  man  in 
oi'ganization  against  the  third  term,  and 
believed  his  retirement  then  would 
nominate  Grant  and  mean  defeat. 

Mr.  Blaine  soon  saw,  when  the  con- 
vention assembled,  that  but  one  chance 
existed  to  save  the  party  from  a  fall. 
The  necessity  was  some  one  should  be 
found  to  whom  he  and  Sherman  could 
delivei-  their  delegate  votes  solid,  beat- 
ing the  Ihii-d  termers,  who  at  their  ut- 
most failed  to  get  half  the  votes.  This 
done,  the  National  Administrations  of 
the  Ixepublican  party  would  be  con- 
t  innod. 
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Blaine  had  written  letters  to  the  ef- 
fect, that  if  Sherman  would  withdraw 
in  his  favor,  he  could  ])e  nominated  in  a 
contest  with  Conkling  and  Cameron,  and 
the  third  term.  Blaine  was  sure  of  it. 
Sherman,  though  not  strong  in  delegates, 
thought  his  retirement  would  nominate 
Grant.  That  policy  under  Blaine's 
leadership  of  the  majority  of  Republi- 
cans eventually  prevented  Grant's  nom- 
ination and  nominated  Garfield. 

Blaine  with  a  great  preponderance 
of  delegates  opposed  to  the  third  term 
over  the  number  secured  by  Sherman, 
knew  he  could  not,  if  Sherman  desired, 
get  all  the  Sherman  votes;  and  that 
Sherman  could  not  get  the  Blaine  votes 
solid.  Plainly,  it  was  not  possible  for 
Blaine  or  Sherman  to  be  nominated,  for 
if  the  final  contest  was  direct  between 
Grant  and  either  of  them.  Grant  would 
be  nominated.  Garfield  was  the  hero 
of  the  convention  as  against  Conkling. 
It  was  positive  Grant  would  beat  Sher- 
man more  than  he  could  witli  Blaine 
the  only  opposition.  All  the  talk  of  a 
scheme  for  Garfield  that  won  with  his 
consent  and  co-operation,  is  absolutely 
unjust  and  not  in  the  essential  details 
an  approximation  to  truth,  though 
Sherman  never  thought  so.  Blaine 
named  the  man  to  win,  and  he  got  all 
the  Blaine  votes  but  one  of  a  colored 
delegate  from  Virginia,  who  voted  for 
Grant.  The  Sherman  minority  added  to 
Blaine's  full  force  excepting  one  made 
the  majority.  The  Grant  vote  w^as  solid 
to  the  end  and  much  admired  for  ten- 
acity. It  was  the  "Old  Guard"  sure 
enough,  and  they  are  nearly  all  gone. 

Unhappily,  others  lacked  the  gener- 
ous spirit  and  clear  understanding  of 
Blaine,  the  masterful  manager  of  the 
combination.  Garfield  would  have 
thrown  away  the  election  to  the  Demo- 
cratic candidate  if  he  had  disturbed  the 
action  of  the  convention  bv  the  intru- 


sion uf  his  iuipi-aetieable  .sentiment  ex- 
pressed ill  the  words  that  he  would 
"rather  be  shot  with  musketry  than 
nominated;"  and  that  is  liis  own  phrase! 

Among  the  friends  of  l^hiine  at  this 
time  was  William  ^IcKinley,  but  his  at- 
tachment for  Sherman  continued.  When 
four  years  passed  he  was  convinced 
Sherman  was  the  best  equipped  man  in 
the  country  for  the  Presidency,  and 
would  be  so  before  the  people.  It  be- 
came a  familiar  saying  Sherman  was 
"the  best  equipped  man  for  the  great 
office,"  but  that  the  fates  were  against 
him,  and  there  was  no  use  being  for 
the  best  man  if  he  could  not  get  the 
place.  Sherman  never  was  willing  to 
give  way  for  Blaine,  who  was  perfectly 
confident  he  could  sweep  States  by  him- 
self he  could  not  have  if  there  was  an 
alliance  wdth  Sherman ;  and  when  he 
had  two-thirds  and  Shenuan  one-third, 
as  against  the  third  term  (non-consecu- 
tive), Sherman  still  thought  it  was 
Blaine's  turn  to  clear  the  way. 

JMcKinley  met  Hanna  in  Chicago  as 
a  friend  of  Sherman.  It  was  in  the 
convention  of  1884  that  Hanna,  ]\Ic- 
Kinley  and  Foraker  met  and  measured 
their  work  in  the  world,  and  had  a  re- 
spectful regard  for  each  other,  import- 
ant to  themselves  and  the  country. 

There  Avas,  in  that  convention,  a  great 
deal  of  talk  that  was  not  fair  that  some 
other  Ohio  man  ought  to  be  nominated 
right  then  and  with  a  rush.  Foraker 
was  not  susceptible,  but  had  friends 
who  w^ere  not  judicious.  He  and  I\Ic- 
Kinley  were  followed  by  seekers  of  for- 
tune hard  to  hold  back  or  drive  away. 
There  was  a  clear  proposition  in  all 
minds  not  clouded  in  a  cloudy  mistifica- 
tion  that  there  could  not  be  a  delegate 
to  the  convention  nominated.  ]\IcKin- 
ley  and  Foraker  were  clear  about  that, 
but  there  were  those  who  thought  they 
could  do  the  impossible  ^Adth  a  rush  and 
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a  shout,  and  knew  in  their  own  minds 
innumerable  delegates  ready  to  rush  to 
a  new  name.     There  were  several  times      friends"   a  very   sincere   but   rampant 


was   not  dazed  by  frantic   friends  and 
was    ag-ainst    the    folly    of    the    "fool 


votes  for  McKinley,  increasing  the 
strain,  but  he  was  at  least  sure  it  was 
untimely,  was  grieved  to  be  rude  to 
oven  foolish  friends;  and  there  was  an 
impertinent  urgency  that  he  resented. 
There  was  no  triangle  to  hang  a  third 
term  issue  upon.  Garfield  could  not 
have  been  nominated  in  any  other  way 
than  in  this  paper  described,  and  the 
repetition  of  that  in  form  was  impos- 
sible, and  it  was  an  insult  to  ]\IcKinley 
to  put  upon  him  a  position  he  refused 
to  assume. 

In  this  convention  appeared  Theodore 
Roosevelt,  the  most  youthful  delegate  in 
the  convention,  but  distinguished  as  a 
man  of  brains  and  courage  when  a  mem- 
ber of  the  Assembly  of  New  York  and 
killing  big  game  in  Montana.  He  was 
the  chairman  of  the  New  York  delega- 
tion, and  spoke  for  it  with  the  vim  with 
which  the  country  has  become  acquaint- 
ed. He  and  McKinley  met  in  opposition 
twice  during  the  proceedings.  Roose- 
velt was  for  Judge  Edmunds,  of  Ver- 
mont, whose  name  was  presented  by  Ex- 
Governor  Long,  subsequently  Secretary 
of  the  Navy.  ^Massachusetts  was  to  have 
voted  for  Sherman,  in  a  condition  that 
twice  came  to  pcoss,  but  the  Massachu- 
setts delegation  Avere  held  fast  to  their 
seats  by  showers  of  suggestions,  that 
the  iiinve  would  prove  fatal. 

Foraker  made  a  brilliant  Sherman 
nouiination  speech.  Roosevelt  was  ex- 
pected in  a  contingency  to  go  for  Sher- 
man, but  could  not  see  that  the  change 
would  be  decisive,  and,  therefore  held  it 
was  useless,  and  he  was  probably  quite 
right  about  that. 

The  last  chance  for  Sherman  was  the 
promised  i-iisli  frdin  Massncliusetts.  For- 
aker expected  it,  and  ^McKinley  was  of 
the  same  opinion  in  a  less  degree;  but  he 


and  troublesome  people.  Several  of 
them  seemed  to  be  after  IMcKinley,  all 
the  time,  insisting  that  he  should  by  all 
means  do  what  Hanna  called  with  a  ra- 
diant smile,  that  was  a  stab  "mediating 
on  the  Presidency."  It  is  a  grim  and 
ghastly  thing  to  think  of  that  now— Mc- 
kinley the  third  murdered  president, 
and  Hanna  gone,  his  strong  vitality  so 
exhausted,  in  the  latest  Ohio  campaign, 
ending  in  wonderful  victory,  that  he 
had  not  strength  to  overcome  a  fever. 

There  were  two  or  three  members  of 
the  convention  who  remained  assured 
' '  hat-on-the-head-personal-sovereignty  " 
to  the  last,  and  refused  ultimately  to 
support  Blaine  after  he  was  nominated 
(George  William  Curtis  one  of  them) 

Theodore  Roosevelt  kept  faith.  He 
was  the  surge  repelling  rock  on  that 
and  gave  his  strength  in  the  struggle 
for  Blaine,  adhering  to  the  principle  of 
fighting  for  a  party  that  perhaps  needed 
reformation  and  that  ascertained,  the 
fighters  must  be  within  the  lines.  He 
adhered  to  the  discipline  of  the  organ- 
ization, on  the  ground  that  the  reform 
of  the  party  must  be  from  the  inside, 
for  the  certain  road  would  be  better 
than  the  road  that  was  just  possible. 

At  the  '88  convention,  Hanna  had 
rooms  at  the  Grand  Pacific,  with  a  wire 
to  Washington,  through  which  he  com- 
numicated  with  Sherman,  and  I  am  sure 
the  wire  was  a  live  wire.  There  was  a 
real  movement  to  bring  ]\IcKinley  out  as 
a  candidate.  The  votes  for  him  were 
scattering,  but  he  had  offers  of  the  most 
responsible  nature  for  large  support,  if 
ho  would  give  the  word  that  he  was  in 
earnest.  He  made  that  felt,  but  there 
was  a  threat  to  muster  forces,  raise  a 
row,  and  risk  a  rush. 

T  li;i(l   1lie   ])i-ivilege   of  ^Tr.   Hanna's 
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fooms.  The  \v;i\-  to  reach  him  was 
thi-DUgh  two  other  a[)artmeiits.  In  the 
bentral  was  a  hi  rye,  kow  cot;  in  the 
further  one  from  Hanna  a  telegraph  in- 
strument and  operator.  Passing  through 
to  see  the  business  man  who  knew  all 
3f  it  I  saw  ^IcKinley  on  the  cot,  his 
face  white  as  marble,  and  asked  Hanna 
whether  ]\IeKinley  was  ill  or  tired  out. 
The  reply  was  "the  young  man  was 
.'meditating'  w^hether  he  would  abrupt- 
ly refuse  the  Presidency,  and  was  not 
sick  but  truly  tired,  for  he  had  been 
hunted."  As  I  was  going  out,  McKinley 
opened  his  eyes  and  gestured  to  come  to 
him,  putting  his  right  hand  in  a  breast 
pocket,  and  extending  a  paper,  roughly 
covered  with  lead  pencil  writing.  There 
were  three  small  slips  and  McKinley 
said,  "Look  over  this  and  tell  me  what 
you  think  of  it."  He  added,  "Take  a 
chair,  read  it  and  let  me  know."  I  re- 
mained on  my  feet,  asked  what  he 
wished  done,  having  an  impression  that 
proved  correct.  He  meant  to  address 
the  Convention  at  the  opening  of  the 
next  session  to  put  a  stop  to  voting  for 
him.  He  did  not  say  how,  but  "That 
I  must  do."  I  read  the  slips  touching 
three  words  lightly  with  a  pencil,  hand- 
ed them  to  him,  saying,  "There  are 
three  words  you  can  rub  out  without 
harming  sense  or  force;  this  has  in  it 
that  you  'demand'  your  friends  shall 
not  again  vote  for  you ; ' '  and  I  added, 
"  'Demand'  is  the  word  to  fix  it."  He 
smiled,  slowly  nodded,  rubbed  out  the 
three  words  I  had  marked,  and  at 
the  next  session  of  the  Convention,  de- 
livered the  famous  little  speech,  giving 
the  "demand"  in  a  voice  of  command 
that  was  obeyed. 

In  the  eulogy  that  Senator  Foraker 
pronounced  in  the  Senate  chamber,  he 
mentioned  that  he  made  Mr.  Hanna 's 
acquaintance  at  the  '84  convention.  It 
was  a  good  place  to  make  new  acquaint- 
ances. 


Mr.  Blaine  did  not  want  to  be  nomin- 
ated when  he  was  nominated.  He  would 
gladly  have  taken  the  nomination  when 
it  was  forced  upon  Garfield,  but  was  re- 
luctant to  consent  to  it,  for  he  doubted 
whether  he  could  be  elected;  and  the 
next  Presidential  year  he  sent  messages 
from  Scotland  that  he  must  not  l3e  nom- 
inated. Then  came  Benjamin  Harrison. 
Blaine,  broken  in  health,  during  his  Sec- 
retaryship of  State,  was  unhappily  put 
before  the  convention  against  the  nom- 
ination of  Harrison  for  a  second  term, 
and  then  Cleveland  was  elected  the  sec- 
ond time,  and  the  Kepublican  party 
ceased  to  be  on  the  defensive,  for  Cleve- 
land was  a  good  mark,  and  on  the  fire- 
line. 

In  the  second  Harrison  convention, 
]\IcKinley  was  warmly  urged  to  consent 
to  be  a  candidate,  but  wisely  again  dis- 
couraged the  use  of  his  name.  He  was 
President  of  that  convention. 

The  convention  of  1884  was  one  that 
had  several  phases  of  mystery.  Blaine, 
w^riting  his  Twenty  Years  in  Congress, 
telegraphed  just  before  the  convention 
he  wanted  to  see  me  (I  was  supposed 
to  be  an  experienced  person)  and  told 
me  he  was  "alarmed  at  the  prospect"  of 
his  nomination,  urging  me  to  aid  in 
checking  the  course  of  events,  saying 
he  could  not  be  elected,  pointing  out 
exactly  what  would  happen  and  what 
did  happen.  His  ticket  was  General  W. 
T.  Sherman  and  Robert  T.  Lincoln.  He 
spoke  of  the  election  of  that  ticket  as 
"easy  as  singing  a  song. "It  continues  to 
be  my  conviction  that  it  would  have 
been  so. 

I  thought  then  and  think  now  General 
Sherman  would  not  have  refused  the 
Presidency,  if  the  candidacy  for  it  had 
been  made  to  appeal  to  him  as  a  duty. 
That  was  the  one  essential  condition. 
He  did  not  insist  upon  an  unconditional 
freak,  though  he  sincerely  did  not  want 
the  Presidency,  and  would  have  dread- 
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ed  it  if  it  was  in  his  si<iht  waiting  for 
him.  Il»^  preferred  three  men  to  hhn- 
self  for  the  greater  office— Grant,  John 
Sherman  and  Blaine.  There  was  no  ef- 
fort made  by  John  Slierman  or  Blaine 
to  combine  their  followers  for  General 
Sherman,  because  they  knew  lie  would 
not  antagonize  Grant.  The  General,  I 
believe,  would  have  accepted  the  nom- 
ination if  it  had  been  given  him,  as 
Blaine  desired  when  Blaine  was  nomin- 
ated:  and  Blaine's  forecasting  of  the 
future  was  utterly  right,  as  he  put  it. 
Blaine  said,  "We  might  think  if  we  got 
into  it  with  me  that  we  would  win,  but 
we  would  be  beaten— just  a  little,  but 
certainly  a  little. "  So  it  was.  He  gave 
the  ])oints  that  he  calculated  down  to 
the  loss  in  Conkling's  county. 

One  reason  for  General  Sherman's  re- 
serve on  the  subject  of  the  Presidency 
was  his  affection  for  his  brother,  who 
was  a  candidate.  As  for  himself  he  was 
against  himself.  His  real  objection  was 
that  he  would,  as  President,  have  been 
crowded  by  politicians.  He  was  very 
near  Blaine.  His  father  and  James  G. 
Blaine's  father  married  sisters,  and 
General  Sherman's  w^ife  was  the  daught- 
er of  a  sister  of  Blaine's  mother. 
Thomas  Ewing,  the  second,  and  James 
G.  Blaine  were  first  cousins  and  bore 
a  clo.se  family  resemblance.  It  was 
stated  in  an  absolute  way  by  Blaine  that 
the  General  could  be  made  President  by 
making  him  see  it  was  his  duty  to  be 
President.  Tlic  President  of  the  Con- 
vention was  a  General  Shei'man  man: 
and,  as  it  don't  matter  at  all,  so  Avas  T. 
and  I  still  think  it  would  have  been  bet- 
ter than  the  Cleveland  episodes. 

There  was  in  the  atmospher(>  of  the 
Convention  of  1884,  the  persl.stent,  semi- 
confidential  assertion  that  there  was  to 
be  a  new  departure.  It  came  in  the  de- 
feat of  Blaine,  the  election  and  then  de- 
feat   of    Harrison,    and    Hh'    nomination 


and  election  of  William  ]\IcKinley  twice 
—  Hanna  the  mighty  manager  both 
times  for  ]\IcKinley.  who  was  strongly 
sui)ported,  both  at  St.  Lours  and  Phila- 
delphia, by  Senator  Foraker.  The  po- 
litical idea  that  Hanna  started  with  in 
politics  was  that  business  men  should 
take  a  greater  interest  in  politics.  He 
knew  he  should  not  have  carried  a 
double  load,  but  once  done  there  was  no 
help  for  it. 

The  eulogy  of  Senator  Hanna  in  the 
Senate  Chamber,  by  Senator  Foraker, 
will  increase  the  public  opinion  that  the 
senior  Ohio  Senator  stands  in  the  front 
rank  of  American  statesmen.  Ohio  has 
been  served  in  the  United  States  Sen- 
ate by  men  of  breadth  and  strength  of 
ability  and  character,  and  never  better 
served  if  as  well  as  in  the  seven  years 
Foraker  and  Hanna  were  members. 
Among  the  names  are  Thomas  Ewing 
and  Thomas  Corwin,  Salmon  P.  Chase 
and  Benjamin  Wade,  William  Allen, 
Allen  G.  Thurman  and  George  Pendle 
ton,  George  E.  Pugh,  Payne  and  Brice 
The  State  was  never  represented  in  tin 
Senate  by  Senators  w^hose  comprehen- 
sion of  duty,  and  the  range  of  their  ac 
complishments  and  usefulness  were  high 
er,  than  when  represented  by  Joseph  B. 
Foraker  and  ]\Iarcus  A.  Hanna. 

The  distinction  of  Senator  Foraker 's 
oration  in  the  Senate,  on  the  life  labors 
and  Ciualities  of  his  late  colleague,  was 
the  dignity,  bravery  and  good  temper 
in  whieli  he  spoke  with  candor,  certainly 
not  arousing  the  shadow  of  controversy. 
Willi  frankness  that  was  manliness,  fair, 
clear  and  high  toned,  he  said  of  the 
dead,  that  which  it  was  worthy  to  say. 

Tf  ^Ir.  Hanna  could  have  told  what 
mannei-  and  measure  of  praise  was  to 
be  pi-onounced  over  his  grave,  he  would 
have  indicated  his  preference  for  dis- 
crimination and  eai'nestness  to  have  ap- 
plied the  injunction,  "Speak  of  me  as 
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am."  He  would  not  have  asked  foi- 
extenuation  or  apprehended  malice. 
'Tlie  honor  and  praise  of  the  departed 
[Senator  were  the  hig'lier  and  more  fit 
Ibecause  scrupulously  written,  and  the 
imore  valued  because  weighed  and  meas- 
jnred. 

There  was  a  time  Avlien,  as  Mr.  ITanna 
was  strenuously  engaged  in  the  first  i\Ic- 
Kinley  campaign,  he  Avas  referred  to  by 
many  persons  who  really  believed  he  was 
a  harsh  and  rude  man.  lie  was  an  ex- 
ceedingly occupied  man,  on  a  strain  of 
f effort,  unsparing  in  work,  anxious  for 
the  best  use  of  time,  intolerant  with 
those  who  had  much  to  say  but  did 
nothing.  More  than  that  he  knew  he  was 
wearing  away  the  strength  he  meant 
for  work.  He  was  called  rough,  when 
rapid  discussions  pressed  to  conclusions 
because  they  wore  out  opportunities  he 
prized  and  grieved  to  see  wasted.  He 
grew  in  public  life  to  be  colossal  in  his 
power.  He  was  accused  of  impetuosity 
with  individuals  that  were  importunate 
and  spared  not  in  solicitation.  Still  he 
steadily  grew  in  agreeableness.  His 
style  of  reception  softened,  his  methods 
were  ingratiating. 

He  had  a  sense  of  humor  that  was  to 
him  sword  and  shield.  He  had  tender- 
ness that  was  for  those  who  had  his 
sympathy  and  confidence.  Senator  Scott 
speaks  of  the  emotion,  even  to  shedding 
tears,  w^hen  he  saw  a  cartoon  that  cov- 
ered him  with  dollar  marks,  engaged  in 
tramping  upon  women  and  children.  He 
had  been  so  horribly  cartooned  and  hid- 
eously misrepresented,  he  was  pleased 
to  appear  before  multitudes  that  the 
people  might  see  he  was  not  the  brutal 
drawing  so  shamefully  distorted. 

He  got  a  lot  of  fun  out  of  the  kindli- 
ness of  the  public,  Avho  have  intuition 
for  good  fellows.  He  was  not  a  man  of 
violence.  No  one  was  prouder  of  show- 
ing fair  play.     Even  in  the  presence  of 


tlu'  cartooinsts  who  had  done  their 
worst  to  disfigure  his  image,  he  was  jolly 
and  was  in  proof  armor  in  the  give  and 
take  of  merry  conversation. 

The  ({uestion  has  often  been  discussed 
whether  Mr.  llaima  was  an  oi-ator.  He 
certainly  spoke  exceedingly  well,  showed 
to  advantage  his  stores  of  information, 
and  was  frequently  extraordinarily  in- 
teresting and  instructive.  His  endorse- 
ment of  President  Roosevelt,  in  address- 
ing the  Republican  State  Convention  at 
Columbus,  was  of  a  high  order  of  public 
statement,  and  the  thrilling  tones  of  his 
voice,  were  from  the  very  enthusiasm  of 
his  earnestness.  The  real  question  as  to 
Hanna  as  an  orator,  must  be  decided  by 
the  definition  given  oratory.  He  lacked 
some  of  the  accomplishments  of  a  schol- 
ar. He  was  not  a  dramatist  or  elocu- 
tionist, or  other  than  a  man  who  had 
been  educated  in  merchandise  and  lake 
navigation,  and  could  make  himself  not 
only  intelligible,  but  very  pleasing  and 
convincing.  He  had  a  wider  range  and 
deeper  resources  than  the  orator,  who 
studies  a  pose  and  is  a  student  of  the 
stage  for  imitation.  His  father,  a  grad- 
uate of  the  Medical  University  of  Penn- 
sylvania (any  one  who  calls  the  Key- 
stone State  ' '  Pensy ' '  ought  to  be  ampu- 
tated so  that  he  could  no  more  write  or 
speak  even  his  own  name)  Senator 
Hanna 's  father  was  an  orator  in  the  old 
traditional  sense  of  the  statesmen  of  our 
State  of  Ohio,  and  was  sent  for  as  a 
Whig  to  tackle  Edwin  M.  Stanton  on  the 
stump. 

Senator  Foraker  is  a  Republican,  typ- 
ical and  generous,  but  unyielding  and 
determined.  INIention  should  not  be 
omitted  of  the  credit  the  Senator,  in  his 
centennial  and  contrasted  history  of  the 
Senators  read  at  Chillicothe,  gave  to 
Democratic  Senators  for  popular  laws. 
As  to  Thurman,  who  rendered  service  of 
the    most    important    character    to    his 
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country  m  eoiinectidn  with  the  Union 
Pacific  Funding  bill,  buying  the  road 
to  keep  faith  to  the  government;  to  Pen- 
dleton, ''whose  greatest  work  was  as  the 
successful  advocate  of  our  first  civil 
service  legislation,"  a  law  that  is  never 
to  be  repealed.  Of  Senator  Payne  it  is 
related  he  was  the  nominee  of  his  party 
for  the  Senate  when  Ben  Wade  was 
elected,  and  a  trusted,  popular  leader  in 
Charleston  Convention  days. 

Foraker  said:  ''It  is  the  truth  to  say 
that  of  all  the  many  able  men  who  have 
represented  Ohio  in  national  affairs, 
Jolm  Sherman  is  facile  princeps. 

"Others  reached  the  Presidency  and 
some  of  them  through  fortuitous  circum- 
stances and  opportunities  may  have  at- 
tained greater  popularity,  and  a  more 
commanding  place  in  history,  but  no 
other  stood  so  long  on  the  'perilous 
heights. '  No  other  w^as  tried  in  so  many 
ordeals.  No  other  showed  such  varied 
power  of  adaptation  to  rapidly  chang- 
ing and  widely  different  conditions,  and 
no  other  so  completely  and  uninterrupt- 
edlv  commanded  the  confidence  and  en- 
joyed  the  respect  of  the  whole  American 
people  as  a  wise,  safe  and  capable  leader 
and  statesman." 

And  the  Senator  closed  the  praise  of 
Sherman  by  saying,  "He  was  the  first 
to  see  the  danger  of  enormous  combi- 
nations of  capital  or  comprehended  that 
legislation  was  necessary,  or  even  appro- 
priate, until  "he  had  secured  enactment 
recently  become  familiar  as  the  Sherman 
anti-trust  law,"  adding  the  final  words, 
"He  will  rank  in  history  with  Webster, 
Clay  and  Blaine." 

As  if  anticipating  some  change  in  the 
Senators  from  Ohio,  and  treating  his  col- 
league and  himself  with  the  reserve  and 
delicacy  due,  he  ended  the  centennial 
oration  on  Ohio  Senators  with  this,  un- 
der the  circumstances,  remarkable  para- 
graph : 


"For  obvious  reasons  I  shall  leave  tc 
some  future  orator  who  may  have  occa-| 
sion  to  speak  of  'Ohio  in  the  Senate'  a 
account  of  the  work  done  by  the  presen' 
incumbents.  I  take  advantage  of  thii 
opportunity,  however,  to  inform  him  i 
advance  that  if  he  shall  be  able  tosa 
of  them  that  they  earnestly  strove  to' 
emulate  the  examples  of  their  illustrious 
predecessors  that,  in  their  opinion,  will 
be  the  highest  character  of  compliment 
and  praise." 

It  was  worthy  both  men,  and  will 
unite  their  memory  in  friendly  and 
kindly  and  generous  recollection  of  both, 
and  promote  fair-minded  memories;  so 
that  the  true  friends  of  either  will  join 
hands  and  keep  step  to  the  wholesome 
union  that  combined  forces  having 
inherent  vitality  and  activity  in  com- 
mon purposes  and  tasks,  that  will  yield 
carrying  on  the  advocacy,  the  illustra- 
tion of  the  principles  and  purposes  they 
held  in  common  regard  and  devotion. 

In  the  promotion  of  this  unity  and 
sincerity,  something  of  the  personal  and 
political  history  of  Ohio  and  the  nation 
may  be  recited  with  the  utility  of  truth 
and  the  advantage  of  those  who  appre- 
ciate and  will  emulate  the  exemplary 
frankness  and  commendable  w^holesome- 
ness  of  spirit  that  has  so  profoundly 
impressed  the  country,  and  asserted  that 
Avhich  is  honorable  and  of  good  report 
in  public  life. 

General  Garfield  was  the  latest  of  the  ■ 
Republican    Presidents    of    the    United  ' 
States,  born  in  Ohio,  who  was  succeeded  p 
in    the    Presidency    by    an    Ohio    man, , 
other  than  himself;  and  when  the  Na-  ! 
tional  Republican   Convention   of  1884 
met  at  Chicago,  the  situation  was  one  of 
delicacy,  with  prospects  of  difficulty  and 
promise  of  danger. 

The  fact  that  in  the  campaign  of  1880, 
General  Garfield,  the  leader  on  the 
floor  of  the  convention  for  Sherman,  was 
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i\e  noiniiu'e  of  the  convention,  was 
,asily  susceptible  of  misapprehension, 
ispecially  as  Mr.  Sherman  was  not  sat- 
Sfied,  and  never  saw  clearly  the  truth 
hat  Garfield's  action  was  not  only  hon- 
rable,  but  indisputably  saved  the  day. 
'  We  may  count  the  last  days  of  Mr. 
lanna,  according  to  the  standard  of 
isefulness,  as  among  his  best  days.  His 
)rain  and  heart  and  will  sustained  him 
ivhen  science  could  do  no  more  to  de- 
ain  him  from  rest.  He  believed  the 
position  he  held  tenaciously,  not  to  de- 
lare  himself  in  the  controversy  as  to 
;he  impending  Presidential  candidacy, 
vas  the  best  he  could  take  for  his  party 
md  country.  Some  day  certainly — the 
iay  may  even  now  have  arrived  and  be 
shining  upon  ns— the  people  will  all  say 
lie  was  right.  The  urgency  with  which 
he  was  pressed  to  enter  into  strife, 
would  not,  if  he  had  submitted  to  it, 
lave  given  the  party  peace,  but  have 
promoted  factions. 

There  was  within  the  Republican 
party  a  small  and  noisy  war  party  that 
had  for  their  own  use  a  rule  or  ruin 
platform;  and  their  primary  doctrine 
was,  that  the  mandates  of  class  and  pre- 
sumption of  persons  would  be  a  com- 
mand, but  neither  Mr.   Hanna  nor  the 


I'l'csident  were  submissive.  Mr.  llaiiiia 
refused  to  talk,  closing  his  lips  with  the 
Hi'Hi  silence,  that  he  held  in  liis  hands 
llie  power  of  a  peace  maker,  so  long  at 
least  as  he  did  not  say  yes  or  no — this 
not  because  he  did  not  know  his  pref- 
erence and  purpose.  His  sagacity  taught 
him  there  were  times  when  talkativeness 
was  wisdom,  and  that  it  was  a  good  time 
to  be  still  and  wait.  He  had  power  and 
knew  it  well,  and  held  it  in  trust  for 
the  people  for  their  sake.  He  had  given 
health  and  streng-th  to  the  country  ?nd 
w^as  not  to  l>e  tempted  or  driven  from 
his  chosen  way.  His  reserv^e  under 
stress  of  extreme  responsibility  saved 
the  situation,  and  has  won  the  coming 
day.  His  influential  leadership  was 
never  more  felt  than  when  he  was  ill  and 
still,  watching  and  waiting.  His  days 
were  never  more  useful  than  when  he 
did  not  hesitate,  but  stood  in  his  tracks. 
If  he  had  lived  to  go  to  the  front  again, 
his  footsteps  would  have  marked  the 
way  along  the  path  of  peace  and  good 
will.  He  did  not  die  without  leaving  a 
message  to  the  countrv.  It  is  fortunate 
to  have  the  last  words  from  his  hand 
and  pen,  his  head  clear,  and  his  heart 
warm.* 


was  one  of  his  striking  characteristics,  wrote : 
"My  Dear  Mr.  President,"  and  then,  in  a  few 
words,  informed  the  President  how  deeply 
touched  he  was  that  he  should  call  and  ask 
after  his  health.  This  little  note  Mrs.  Hanna, 
on  her  return  to  the  parlor,  handed  to  the 
President,  who  quickly  read  it  and  remarked 
how  deeply  touched  he  was  himself  that  Sen- 
ator Hanna  should,  from  his  sick  bed,  send 
him  such  a  gentle  message.  Those  were  the 
last  lines  Senator  Hanna  ever  wrote. 

The  letter  to  Gov.  Herrick,  according  to 
the  well-informed  Administration  Republi-  | 
cans,  was  written  a  few  days  before.  In  this  ' 
letter,  it  is  asserted.  Senator  Hanna,  urged 
Gov.  Herrick  to  do  everything  possible  to 
avoid  friction  in  Ohio  and  to  see  to  it  that  the 
delegation  from  the  State  to  the  national  con- 
vention was  instructed  to  vote  for  President 
Roosevelt's  nomination. 
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This  correspoudenee  is  a  priceless  leg- 
acy, already  one  of  the  treasures  to  be 
preserved  among  the  jewels  of  the  in- 
heritance of  the  country: 

Washington,  Febuary  24.— Just  be- 
fore Senator  Hanna  became  unconscious, 
preceding  his  death,  President  Roose- 
velt personally  called  at  the  Hotel  Ar- 
lington and  made  incpiiries  regarding 
him.  Senator  Hanna  wrote  a  letter  to 
the  President,  thanking  him  for  his  so- 
licitude. It  was  the  last  letter  penned 
by  the  Senator  and  with  the  answer  by 
the  President  will  be  kept  by  the  Pres- 
ident. Copies  have  been  presented  to 
Mrs.  Hanna.     The  two  letters  follow: 

"My  Dear  Mr.  President— You  touch- 
ed a  tender  spot,  old  man,  when  you 
called  personally  to  inquire  after  me 
this  A.  jr.     I  mav  be  worse  before  I  can 


be  better,  but  all  the  same  such  'drops 
of  kindness  are  good  for  a  fellow. 
Sincerely  yours, 

]\r.  A.  Hanna.  ' 

"Friday,  p.  m." 

"Dear  Senator— Indeed,  it  is  you 
letter  from  your  sickbed  which  is  toucl 
ing— not  my  visit.  i\Iay  you  very  soo: 
be  with  us  again,  old  fellow,  as  stron 
in  body  and  as  vigorous  in  your  leade 
ship  and  your  friendship  as  ever. 
Faithfully  yours. 
Theodore  Roosevelt.  ' ' 

"February  6,   1904." 

With  this  in  the  hands  of  the  implaB 
able,  unappeasable  hostiles,  there  was  an 
effort  to  prepare  an  organization  of  a 
party  of  hate ;  but  when  it  touched  pub- 
lic opinion,  the  insignificance  was 
stricken  out,  as  if  by  a  "bolt  from  the 
blue." 


WHITE    VIOLETS. 
By  George  Douglas. 


\ 


I  planted  \  iolcts  on  tlie  grave 
Where  sleeps  my  love  alone; 

No  sweetness  these  pale  flowerets  have- 
No  beaut \.  like  her  own! 

The  longest  wint(n-'s  night  must  end; 

The  earth,  from  death  set  free, 
Smiles  and  awakes — alas!  sweet  friend, 

Comes  there  no  spring  to  me? 


'  ^^ 


SPEKCH     OF 


SENATOR  FORAKER 


TO   THE 


Republican  State  Convention 


COLUIVIBUS,     OHIO. 


IVLAY  17,  1904. 


As   Reported  in    the   Columbus    Evening    Dispatch, 


/  (^^ 


Mr.  Chairman  and  Gentlemen  of  the  Convention  :  I 
certainly  appreciate  most  highly  indeed  the  compliment  in- 
volved in  this  call,  but  nevertheless  I  regret  exceedingly 
that  you  should  have  seen  fit  to  make  it. 

We  have  had  a  speech  from  the  Governor,  a  somewhat 
extended  speech,  a  most  thoughtful  speech,  and,  for  the 
man  coming  after  him,  unfortunately,  a  most  comprehen- 
sive speech  ;  a  speech  in  which  he  has  touched  upon  every- 
thing, both  National  and  State,  and  therefore  I  feel  that  at 
this  late  hour  there  is  no  propriety  in  my  undertaking  to 
supplement  what  he  has  said  and  said  so  well. 

Are  to  Be  Congratulated. 

But  if  I  am  to  say  anything  at  all  let  it  be  a  word  of 
congratulation  ;  congratulation  that  we  should  be  members 
of  the  Republican  party.  (Applause.)  I  thought  as  the 
Governor  was  speaking  and  referred  to  the  record  of  this 
great  political  party,  how  proud  we  should  be  that  we  be- 
long to  the  organization  that  has  made  so  replete  with 
glorious  achievement  the  last  fifty  years  of  American  his- 
tory.    (Applause.) 

It  is  a  great  thing  to  belong  to  the  party  that  saved  the 
nation,  that  abolished  slavery,  that  enfranchised  a  race, 
that  reconstructed  the  States,  that  rehabilitated  our  finances, 
that  has  inaugurated  and  enforced  industrial  policies  under 
which  we  have  developed  prosperity  as  no  nation  ever  be- 
fore has  in  all  the  history  of  the  world.  (Applause.)  It  is 
a  great  thing  to  belong  to  the  party,  to  the  credit  of  which 
stand  all  these  illustrious  achievements,  and  in  addition  the 
greatest  names  that  have  been  given  to  American  history — 
Lincoln,  and  Grant,  and  Blaine,  and  Garfield,  and  Harri- 
son, and  McKinley  and  Hanna.     (Applause.) 

I  not  only  congratulate  you  that  you  belong  to  such  an 
organization,  but  I  would  congratulate  you  also  upon  the 


auspicious  circumstances  attending  us  as  we  meet  here  to-day 
to  organize  for  the  campaign  upon  which  we  are  entering. 
It  is  a  national  contest.  We  are  to  choose  a  President  of  the 
United  States. 

But  great  as  has  been  this  past  and  great  as  have  been 
our  leaders  in  the  past  we  do  not  propose  in  the  campaign 
upon  which  we  are  entering  to  ask  for  the  support  of  the 
American  people  because  of  anything  that  has  been  done  in 
the  past.  (Applause.)  We  propose  to  ask  for  the  support 
of  the  American  people,  not  because  of  what  Lincoln  did,  or 
Grant  did,  or  Blaine  did,  or  McKinley  did,  or  what  anybody 
else  did  in  the  years  that  have  gone,  but  because  of  what 
Theodore  Roosevelt  is  doing  and  will  do.  (Applause.) 
And  that  is  characteristic  of  the  Republican  party.  Great 
as  is  its  past  it  never  undertakes  to  live  upon  it.  It  is  a 
party  of  action ;  it  is  a  party  that  does  things  ;  and  does  some- 
thing every  year  and  every  mouth  and  every  week  and  every 
day,  almost,  of  which  the  whole  world  can  be  proud. 

Different  with  Democrats. 

It  is  different  with  our  Democratic  friends.  While  we 
have  all  these  great  achievements  to  winch  I  have  referred, 
standing  to  our  credit  during  the  last  fifty  years,  there  is  not 
a  single  great  thing  during  all  this  period  standing  to  the 
credit  of  the  Democratic  party — not  one.  (Applause.)  Not 
a  single  great  name  with  which  they  can  conjure  in  the  cam- 
paign upon  which  we  are  entering !  When  they  want  to 
talk  about  something  glorious  that  the  Democratic  party 
has  done,  they  tell  you  of  Andrew  Jackson  and  Thomas  Jef- 
ferson (laughter)  and  the  Louisiana  Purchase,  and  deal  in 
ancient  history  generally.  (Laughter  and  applau.se.)  We 
do  not  have  to  do  that.  We  stand,  as  I  say,  upon  what  we 
are  doing  now. 
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Unfortunate  Situation. 

And  when  they  undertake  to  tell  you  about  their  candi- 
dates for  the  presidency  tliey  are  in  an  unfortunate  situa- 
tion. They  have  neither  measures  nor  men  (loud  applause) 
There  is  Parker,  Judge  Parker.  Well,  a  great  part  of  the 
Democratic  party  is  speaking  out  in  objection  to  Parker  be- 
cause he  has  no  opinions ;  and  another  great  body  is  object- 
ing to  William  Jennings  Bryan  because  he  has  too  many 
opinions  (laughter).  And  Cleveland,  our  good  old  friend  of 
other  years  (laughter).  They  object  to  Cleveland  because 
he  is  too  respectable  (laughter);  and  they  do  not  like  Hearst 
because  he  is  not  respectable  enough  (renewed  laughter  and 
applause).     And  so  it  is  they  are  floundering  along. 

While  they  are  doing  that,  the  Republican  party  all 
over  the  nation  is  organizing,  as  we  are  organizing  here  to- 
day, for  victory  at  the  polls  in  November  (applause).  Or- 
ganizing for  victory  because  the  Republican  party  means 
in  its  administration  of  our  governmental  affairs  what  the 
American  people  want. 

Still  Standing  Pat. 

What  is  it  the  Republican  party  is  doing?  Well,  in 
the  first  place,  to  quote  from  my  lamented  colleague,  Sena- 
tor Hanna,  we  are  '  standing  pat'  on  all  great  fundamental 
principles.  We  are  standing  pat  on  the  Tariff,  we  are 
standing  pat  on  finances  and  we  are  standing  pat  on  our 
insular  acquisitions :  and  while  we  are  doing  that  we  are 
grappling  with  and  successfully  dealing  with  all  the  new 
problems  as  they  arise. 

We  have  just  completed  a  treaty  of  reciprocity  with 
Cuba ;  following  that  a  treaty,  or  general  agreement 
with  Cuba,  under  which  we  have  acquired  naval  and  mili- 
tary stations  on  that  island  which,  together  with  Porto 
Rico  in  our  possession,  will  give  us  as  absolute  command  of 


the  Carribbean  sea  as  Gibraltar  gives  over  the  Mediterran- 
ean.    (Applause). 

To  Build  The  Canal. 

And  while  we  have  been  doing  that  we  have  been 
getting  ready  to  build  the  canal.  We  have  been  busy 
about  that  now,  ever  since  we  saw  the  Oregon,  trying  to 
pass  from  the  Pacific  to  the  Atlantic  side,  compelled  to  go 
all  the  way  around  Cape  Horn.  We  resolved  then  that  we 
would  build  that  canal.  We  have  been  getting  ready  to  do 
it,  and  at  last  we  are  ready.  We  did  not  have  much  Demo- 
cratic help.  So  far  they  have  not  helped  to  clear  the  way, 
but  now  we  have  reached  a  point  where  we  are  going  to 
give  them  an  opportunity — they  can  help  us  to  dig  it 
(laughter  and  applause);  that  is  something  for  which  they 
are  well  qualified  (applause  and  laughter);  so  that  in  the 
years  to  come,  when  some  orator  is  standing  upon  this 
platform,  as  Governor  Herrick  was  this  afternoon,  recount- 
ing the  great  deeds  to  the  credit  of  the  American  people^ 
Democrats  can  take  a  part  or  a  share  of  that  credit  so  far 
as  the  canal  is  concerned,  because  they,  too,  will  have  had  a 
hand  in  it.     (Laughter.) 

But,  my  fellow  citizens,  I  don't  want  to  weary  you  by 
entering  upon  a  speech.  (Loud  cries  of  "  No,  No,"  and 
"  Go  on,  go  on.") 

Have  No  Trouble. 

Let  me  say  a  word.  While  our  Democratic  friends  are 
having  difficulty  about  a  candidate,  and  while  they  are 
having  difficulty  to  find  an  issue — and  they  will  find  a  can- 
didate, but  they  won't  find  any  issue — we  have  no  trouble 
whatever  of  that  nature.  All  the  world  knows  where  the 
Republican  party  stands  with  respect  to  all  the  great  ques- 
tions of  the  day.     Our  platform  is  our  record  ;  what  we  are 
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doing  in  Congress,  what  we  are  doing  the  country  over — 
and  our  candidate  is  Theodore  Roosevelt.  (Applause.)  We 
nominated  him  so  far  as  Ohio  was  concerned,  in  this  very 
hall  one  year  ago  (applause) ;  we  are  here  now  to  reaffirm 
our  allegiance  to  him,  and  pledge  him  anew  our  support, 
and  with  the  other  great  States  of  the  nation  to  march  for- 
ward to  a  triumphant  victory  in  November  next. 

Roosevelt  Successful. 

Governor  Herrick  well  said  that  he  deserves  the  confi- 
dence that  we  are  thus  declaring  in  him.  He  did  come,  as 
the  Governor  said,  into  the  White  House  under  embarrassing 
circumstances.  There  were  many  predictions  of  failure,  but 
from  that  moment  down  until  this  time  his  course  as  Presi- 
dent of  the  United  States  has  been  uninterruptedly  success- 
ful ;  he  has  shown  himself  to  be  a  great,  broad-minded, 
patriotic,  aggressive  President,  representing  the  highest  and 
best  sentiment  and  aspirations  of  the  American  people.  I 
congratulate  you  that  we  have  the  opportunity  of  supporting 
a  man  we  can  so  jo^'ously  support,  and  that  as  we  meet 
here  to-day  we  have  no  differences  ;  we  have  no  bickerings  ; 
we  have  no  divisions,  except  only  in  Democratic  imagina- 
tions and  desires.     (Laughter.) 

The  Republicans  of  Ohio  owe  it  to  the  Republicans  of 
the  whole  nation,  they  owe  it  to  their  own  glorious  past, 
they  owe  it  to  their  own  glorious  dead,  to  rally  for  this  ap- 
proaching contest,  as  I  know  you  will,  as  one  man,  to  march 
to  the  music  of  triumphant  victory  in  November  next, 
(Applause.) 


SPEECH  OF 

HON.  J.    B.  FORAKER 

DELIVERED  AT 

The  Auditorium,  Chicago,  III. 

UNDER  THE  AUSPICES  OF 

THE    HAMILTON     CLUB, 
September  /^,  l^o^* 


Mr.  Chairman  and  Fellow-Citizens : 

Before  I  say  anything  else  I  want  to  congratulate  the 
Hamilton  Club  upon  its  splendid  record  as  a  Republi- 
can organization.  It  is  known  and  honored  all  over  this 
country,  not  only  for  its  faithful  and  efficient  labors  in 
the  actual  work  of  campaigns,  but  also  for  its  good 
character,  its  lofty  ideals,  and  the  high  plane  upon  which 
it  moves  in  all  that  it  does.  It  is  a  great  honor  to  address 
a  meeting  held  under  its  auspices. 

I  congratulate  the  Hamilton  Club  also  upon  the  name 
it  bears. 

Alexander  Hamilton  was  not  only  the  great  creative 
genius  of  the  formative  stages  of  the  Republic,  but  he 
was  also  the  first  great  Republican.  He  not  only  laid 
the  foundations  of  our  Government,  but  he  also  laid  the 
fovmdations  of  our  party. 


The  predominance  of  Jeffersonian  Democracy  and  Jef- 
fersonian  ideas  until  the  Civil  War  prevented  a  proper 
appreciation  of  his  work  prior  to  that  time.  But  when 
we  were  through  with  that  great  struggle  and  had 
passed  the  reconstruction  period  that  followed,  and  had 
entered  upon  the  career  of  wondrous  development  of 
prosperity,  strength  and  power,  which  we  are  now  en- 
joying, thoughtful  men  began  to  realize  that  all  these 
splendid  results  had  come  to  us  from  following  his  teach- 
ings, and  then  it  was,  when  he  had  been  in  his  grave 
almost  a  century,  that  he  began  to  get  the  credit  to 
which  all  now  concede  he  is  entitled.  Now,  by  com- 
mon consent,  he  deservedly  ranks,  and  always  will,  with 
Washington  and  Lincoln,  and  any  Republican  club  that 
adopts  his  name  is  indeed  entitled  to  congratulations, 
for  thus  they  will  have  with  them  always  an  inspiration 
to  the  loftiest  patriotism  and  the  broadest  Americanism. 

I  want  to  say  a  word  also  about  Illinois.  It  was  here 
the  Republican  party  found  its  first  great  leader,  and  it 
is  here  that  the  party  of  Abraham  Lincoln  has  always 
enjoyed  a  faithful,  zealous  and  successful  support. 

By  reason  of  her  population  and  material  resources 
and  wealth,  Illinois  ranks  among  the  first  of  the  States 
of  the  Union.  Her  representation  in  public  life  is  in 
keeping  with  her  proud  position  among  her  sister  States. 
She  has  contributed  many  great  names  to  American  his- 
tory, but  she  has  never  been  more  faithfully  or  influen- 
tially  represented  in  the  councils  of  the  nation  than  she 
is  at  this  time.  No  member  of  the  United  States  Senate 
ranks  higher  as  an  influential,  efficient,  hard-working 
representative  of  his  State  than  Senator  Shelby  M.  Cul- 
lom.  He  enjoys  the  confidence  and  respect  of  every  member 
of  that  body — Democrat  and  Republican  alike;  and,  while  I 
am  not  here  to  give  advice  or  to  intermeddle  with  do- 
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mestic  affairs,  yet  I  trust  1  may,  with  propriety,  make 
the  statement  that  all  his  colleagues  in  that  body,  with- 
out respect  to  party  or  section,  will  be  rejoiced  to  learn 
that  Illinois  intends  to  continue  honoring  herself  by 
continuing  to  honor  him  with  the  high  trust  he  now  so 
creditably  holds. 

Senator  Hopkins  is  a  comparatively  new  member  in 
that  body,  but  he  has  already  taken  rank  there  as  one 
of  the  ablest  and  most  brilliant  men  in  it.  It  was  easy 
for  him  to  pass  from  his  long  and  conspicuous  service 
in  the  House  to  his  new  field  of  labor  and  duty,  where, 
as  the  years  go  by,  he  will  add  to  his  laurels  and  to  the 
prestige  of  his  State. 

It  is  impossible  for  me  to  speak  of  your  membership 
in  the  House  except  collectively.  It  is  enough  to  say 
no  State  has  a  stronger  representation  in  that  great 
parliamentary  body,  over  which  presides  that  inimitable 
genius,  sterling  Republican,  grand  patriot,  and  old 
school  Republican,  Speaker  Joseph  G.  Cannon. 

One  word  more  about  Illinois.  In  one  sense  of  the 
word  it  is  not  important  to  the  people  of  Ohio  who  is 
Governor  of  your  State,  but  in  another  and  broader 
sense  it  is  the  common  concern  of  all  the  people  of  this 
whole  country. 

We  want  to  see  a  victory  in  your  State  all  along  the 
line,  not  only  for  Roosevelt,  but  also  for  Dineen. 

You  are  fortunate  in  having  so  able  and  so  brilliant  a 
leader  as  your  candidate  for  Governor. 

He  has  the  confidence  and  respect  not  only  of  the 
people  of  Illinois,  but  also  of  the  whole  nation. 

Coming  now  to  speak  of  the  questions  involved  in 
this  campaign,  manifestly  there  can  not  be  any  intelli- 
gent discussion  until  we  know  what  is  to  be  discussed. 
This  makes  it  necessary  to  know  what  issues  have  been 
joined, 


Ordinarily  a  comparison  of  platforms  will  disclose  this 
knowledge,  but  not  always.  Sometimes  it  is  necessary 
to  consider  and  weigh  not  only  what  is  in  a  platform, 
but  also  what  is  not  in  a  platform,  to  learn  what  the  po- 
sition of  a  party  is  on  a  particular  question;  and  some- 
times it  is  necessary  to  go  further  and  consider  past  at- 
titudes, as  well  as  present  ones,  of  both  parties  and  can- 
didates to  ascertain  with  any  degree  of  satisfaction  or 
accuracy  the  significance  of  present  claims. 

Certain  circumstances  and  facts  have  combined  to 
make  it  especially  appropriate,  if  not  absolutely  neces- 
sary, to  go  the  whole  length  of  this  suggested  inquiry 
if  we  would  know  what  Roosevelt  and  Parker  respec- 
tively stand  for  in  this  campaign. 

The  money  question  afifords  an  illustration.  We  had 
the  double  standard  of  gold  and  silver  at  the  ratio  of  i6 
to  I  until  1873,  when  we  adopted  the  single  gold  stand- 
ard. 

There  was  much  difference  of  opinion  on  the  subject, 
but  it  did  not  take  the  form  of  a  party  question  or  issue 
until  1896,  when  the  Democratic  party,  under  the  lead- 
ership of  Mr.  Bryan,  declared  in  favor  of  a  return  to  the 
double  standard  at  the  old  ratio. 

The  Republican  party  disputed  this  proposition,  and 
declared  in  favor  of  the  maintenance  of  the  gold  stand- 
ard. 

The  contest  that  followed  was  one  of  the  fiercest,  be- 
cause everybody  recognized  that  the  question  was  one 
of  the  most  vital  that  had  ever  been  involved  in  a  presi- 
dential campaign. 

It  was  regarded  as  scarcely  second  in  importance  to 
those  questions  that  involved  national  life,  the  preserva- 
tion of  the  Union  and  human  freedom. 

Except  only  slavery,  and  the  right  of  secession,   no 


question  in  American  politics  was  ever  so  elaborately 
debated. 

The  discussion  was  not  confined  to  the  newspapers  and 
ordinary  campaign  speakers.  All  classes  of  people 
found  a  way  to  express  their  views.  On  the  street 
corners,  and  in  public  places  in  all  the  cities  and  towns, 
impromptu  meetings  were  held  and  harangued  almost 
constantly  by  impromptu  orators  both  by  day  and  by 
night. 

Every  man's  attention  was  attracted  to  the  subject 
and  the  arguments  that  were  made,  and  every  man  of 
intelligence  who  had  any  patriotic  regard  for  his  coun- 
try, its  honor  and  its  welfare,  reached  a  conclusion  as  to 
how  it  was  his  duty  to  vote,  and  nearly  all  voted  in  ac- 
cordance with  their  convictions. 

Mr.  Bryan  was  sincere  and  zealous.  He  believed 
what  he  advocated,  and  that  the  predominance  of  his 
views  was  necessary  to  the  prosperity,  honor,  good 
name  and  general  welfare  of  the  country. 

The  same  was  true  as  to  nine-tenths  of  his  followers 
and  supporters. 

Nearly  all  concede  that  he  and  they  were  badly  mis- 
taken, but  so  long  as  their  sincerity  and  good  faith  are 
conceded  we  can  respect  them  as  honorable  and  well- 
meaning  men. 

There  were  many  Republicans  who  shared  that  same 
belief,  and  who  attested  their  faith  in  it  by  voting  ac- 
cordingly. 

On  the  other  hand,  there  were  thousands  and  tens 
of  thousands  of  honest,  patriotic  Democrats  who  be- 
lieved with  the  Republicans  that  Mr.  Bryan's  position 
was  unsound  and  calculated  to  bring  disaster  and  re- 
proach upon  the  country,  and  who  for  that  reason  re- 
fused to  support  him,  and  either  voted  for  McKinley  or 


for  Palmer  and  Buckner,  or  stayed  at  home  and  refused 
to  vote  at  all  rather  than  sanction  what  they  believed 
to  be  grossly  wrong  and  sure  to  bring  us  distress  and 
ruin. 

All  these  different  classes  acted  honorably,  no  mat- 
ter how  mistakenly,  because  they  followed  their  convic- 
tions and  voted  according  to  their  honest  opinions. 

There  was  another  class  of  voters  at  that  election  of 
which  you  can  not  say  so  much.  It  was  composed  of 
those  who,  for  the  sake  of  "being  regular,"  voted  with 
their  party  against  their  clear  convictions  and  concep- 
tions of  what  was  right,  knowing,  or  at  least  believing, 
that  if  their  votes  should  enable  their  party  to  succeed, 
it  would  bring  calamity,  dishonor  and  distress  to  the 
land. 

It  is  needless  to  say. that  this  was  the  least  honorable 
class — the  class  least  to  be  trusted — of  all  the  classes 
of  voters  who  went  to  the  ballot  box  in  1896. 

Their  votes  were  necessarily  insincere.  They  were 
confessedly  more  interested  in  party  success  than  their 
country's  good;  or  at  least  they  were  such  narrow  and 
bigoted  partisans  that  it  was  impossible  for  them  to 
rise  above  party  and  help  save  the  country  in  an  hour 
of  extreme  peril. 

In  1900  the  Democratic  party  in  convention  assem- 
bled reaffirmed  its  financial  position,  and  renominated 
Mr.  Bryan. 

History  repeated  itself,  not  only  as  to  results,  but  also 
as  to  the  classification  of  voters. 

Now  1904  has  come.  The  Democratic  party  has 
again  met  in  national  convention.  It  has  adopted  an- 
other platform,  and  nominated  another  candidate. 

In  view  of  the  attitude  of  the  party  for  the  last  eight 
years,  the  whole  country  was  anxious  to  know  what  po- 
sition on  this  question  the  party  would  now  take. 


Aside  from  the  personality  of  candidates,  no  other 
question  so  much  concerned  the  delegates  themselves. 
They  were  divided  not  only  as  to  their  beliefs  and  opin- 
ions on  the  subject,  but  also  as  to  what  good  policy  re- 
quired or  permitted  them  to  say;  but  while  they  were 
thus  divided  as  to  what  their  declaration  should  be, 
they  were  unanimously  of  the  opinion  that  something 
should  be  said  to  show  that  either  the  party  had  not 
changed  its  belief  and  purpose,  or  that  it  had. 

The  question  was  not,  therefore,  whether  something 
should  be  said,  but  only  what  should  be  said. 

The  usual  committee  and  sub-committee  on  resolu- 
tions were  appointed. 

After  careful  consideration,  and  much  discussion,  the 
sub-committee  finally  agreed  upon  and  reported  to  the 
committee  the  following:  resolution: 
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The  discoveries  of  gold  within  the  past  few  years 
and  the  great  increase  in  the  production  thereof,  add- 
ing two  thousand  million  dollars  to  the  world's  supply, 
of  which  seven  hundred  million  falls  to  the  share  of 
the  United  States,  has  contributed  to  the  maintenance 
of  a  money  standard  of  value  no  longer  open  to  ques- 
tion, removing  that  issue  from  the  field  of  political 
contention. 

This  plank  was  not  only  intended  to  define  the  pres- 
ent attitude  of  the  Democratic  party  on  that  subject, 
but  also  to  proclaim  an  abandonment  of  the  position 
taken  in  1896  and  1900. 

It  was  a  weak,  evasive  plank,  so  framed  as  to  make 
it  as  little  obnoxious  as  possible  to  free  silver  men,  and 
yet  the  full  committee  debated  it  for  sixteen  consecutive 
hours  to  determine  whether  it  should  be  adopted  or  re- 
jected, and  then  rejected  it  by  a  vote  of  thirty-five  to 


fifteen,  or  more  than  a  vote  of  two  to  one,  not  because 
it  was  too  strong  or  too  weak,  but  because  they  sud- 
denly pretended  to  get  new  hght,  and  to  unanimously 
agree  that  what  they  irreconcilably  disagreed  about 
could  not  be  an  issue  in  this  campaign. 

Thereupon  they  reported  to  the  convention,  and  the 
convention  adopted,  a  platform  that  was  absolutely  silent 
on  the  subject,  thereby  leaving  as  the  last  authoritative 
declaration  of  the  Democratic  party  the  following  plank  of 
the  platform  of  1 900 : 

We  reaffirm  and  indorse  the  principles  of  the  na- 
tional Democratic  platform  adopted  at  Chicago  in 
1896,  and  we  reiterate  the  demand  of  that  platform  for 
an  American  financial  system  made  by  the  American 
people  for  themselves,  which  shall  restore  and  main- 
tain a  bimetallic  price  level,  and,  as  a  part  of  such  sys- 
tem we  favor  the  immediate  restoration  of  the  free 
and  unlimited  coinage  of  silver  and  gold,  at  the  present 
legal  ratio  of  16  to  i,  without  waiting  for  the  aid 
or  consent  of  any  other  nation. 

All  of  the  independent  and  most  of  the  leading  Demo- 
cratic newspapers  of  the  country,  especially  those  of 
New  York  and  the  Eastern  States,  at  once  indignantly 
repudiated  this  action  and  denounced  it  as  calculated 
to  wreck  the  party ;  and  proclaimed  that  Judge  Parker 
would  be  hopelessly  defeated  unless  the  plank  was  re- 
stored, or  some  equivalent  action  was  taken,  and  many 
of  these  papers  called  upon  him  to  demand  the  restora- 
tion of  the  plank,  or  refuse  to  accept  the  nomination, 
which  it  was  then  foreseen  would  be  given  him. 

This  wholesale  revolt  unless  checked  made  ship- 
wreck of  all  hope  of  party  success  at  the  November 
elections  in  New  York  and  all  the  Eastern  and  Middle 
Western  States,  and  thus  made  sure  from  the  begin- 
ning the  election  of  President  Roosevelt. 
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Under  such  circumstances,  and  moved  by  such  con- 
siderations, with  everything  to  gain  and  nothing  to  lose, 
Judge  Parker,  having  been  nominated,  for  the  first  time 
broke  silence,  and  sent  to  the  convention  the  following- 
telegram  : 

Hon.  William  F.  Sheehan: 

I  regard  the  gold  standard  as  firmly  and  irrevocably 
established  and  shall  act  accordingly  if  the  action  of 
the  convention  to-day  shall  be  ratified  by  the  people. 
Inasmuch  as  the  St.  Louis  platform  is  silent  on  the 
subject,  my  view  should  be  made  known  to  the  con- 
vention, and  if  it  proves  to  be  unsatisfactory  to  the 
majority,  I  request  you  to  decline  the  nomination  for 
me  at  once,  so  that  another  may  be  nominated  before 
adjournment. 

The  convention,  after  a  long,  turbulent  and  tempestu- 
ous consideration  and  debate  by  a  vote  of  774  to  194, 
sent  him  the  following  answer : 

The  platform  is  silent  on  the  subject,  because  it  is 
not  a  possible  issue  in  this  campaign,  and  only  cam- 
paign issues  are  mentioned,  therefore  nothing  in  view 
expressed  by  you  would  preclude  your  standing  on 
platform. 

The  Democratic  press  and  leaders  at  once  affected  to 
believe  that  a  great  political  stroke  had  been  struck, 
and  that  in  Judge  Parker  a  political  Moses  had  been 
found,  who  was  to  lead  his  party  to  victory. 

Ex-President  Cleveland  hysterically  announced  that 
he  could  see  in  it  all  the  hand  of  Providence,  when  he 
should  have  seen  only  the  hand  of  that  most  astute  New 
York  politician,  David  B.  Hill. 

At  any  rate,  these  telegrams,  it  is  claimed,  marked 
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the  end  of  the  free-silver  craze,  and  that  claim  makes  it 
proper  to  give  them  careful  consideration. 

It  will  be  observed  that  Judge  Parker  does  not  say 
that  he  has  changed  his  mind  about  the  gold  standard. 
He  does  not  say  he  believes  it  is  right.  He  only  says 
that  he  regards  it  as  "irrevocably  established,"  and  that 
if  he  is  elected,  he  will  act  accordingly.  He  does  not 
claim  any  credit  for  either  himself  or  his  party  because 
it  has  been  established.  He  does  not  say  who  es- 
tablished it,  or  how  it  was  established,  much  less  that  it 
was  established  in  spite  of  his  vote  for  Mr.  Bryan,  and 
in  spite  of  all  his  party  could  do  to  prevent  its  establish- 
ment. 

Clearly,  he  said  much  less  than  he  had  opportunity  to 
say,  and  much  less  than  any  Republican  would  be  ex- 
pected to  say  at  any  time,  and  under  any  circumstances; 
and  said  what  he  did  say  only  because  the  time  had 
come  when  not  only  he  but  everybody  else  saw. that  he 
must  say  something  or  see  all  hopes  of  success  blighted 
in  the  very  moment  of  his  nomination. 

Better  by  far  have  another  take  his  place  on  the  ticket 
than  to  remain  there  if  he  must  lose,  in  the  moment  of 
his  nomination,  the  support  of  all  that  element  which 
he  was  supposed  to  especially  represent,  and  without 
which  he  could  not  have  been  nominated,  and  could  not 
hope  for  the  slightest  chance  of  an  election. 

In  other  words,  there  was  no  special  merit  in  seeing 
that  the  time  had  come  for  him  to  say  something,  when 
everybody  else  saw  the  same  thing,  at  the  same  time, 
and  almost  everyone  was  prompting  him  to  do  exactly 
what  he  did  do. 

Neither  is  there  any  special  virtue  in  what  he  said, 
for  manifestly  he  said  the  very  least  it  was  possible  to 
say  and  "stand  muster." 
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Measured  by  these  facts  and  circumstances,  we  may- 
well  have  some  misgiving  as  to  the  genuineness  of  this 
latest  Democratic  surrender,  for,  manifestly,  if  they 
should  get  into  power,  and  have  opportunity,  the  large 
element  of  the  party  that  still  believes  in  free  silver 
might  and  probably  would  undertake  to  put  that  belief 
into  effect. 

But  however  that  may  be.  Judge  Parker's  telegram 
and  the  answer  of  the  convention,  when  accepted  in 
good  faith,  constitute  a  high  tribute  to  the  Republican 
party — one  of  the  highest  ever  paid  it. 

For  if  it  be  true  that  the  question  is  so  thoroughly 
and  conclusively  settled  as  they  would  have  us  believe, 
and  if  it  be  true  that  they  have  abandoned  all  purpose 
to  reopen  it,  or  to  further  contend  about  it,  then  it  is 
with  respect  to  this  great  money  question  as  it  has  been 
with  respect  to  slavery,  secession,  reconstruction,  na- 
tional banks,  greenbacks,  specie  resumption,  the  consti- 
tutional amendments,  and  all  other  great  questions  and 
issues  of  the  last  fifty  years. 

But  what  of  it?  Are  we  to  put  Democracy  in  power 
for  that? 

It  was  commendable  in  the  Democratic  party  to  accept 
the  results  of  the  Civil  War,  and  promise  to  uphold 
them,  but  it  was  not  thought  at  the  time  when  they  did 
so  that  such  action  was  good  cause  for  immediately 
turning  out  of  power  the  Republican  party  that  had  se- 
cured those  results. 

It  was  commendable  in  the  Democratic  party  to  aban- 
don the  greenback  heresies,  as  they  finally  concluded  to 
do,  but  that  was  not  regarded  by  the  American  people 
as  a  sufificient  reason  for  turning  over  to  them  the  con- 
trol of  the  Treasury. 

And    so    now,    while    it    is    commendable    for   Judge 


Parker  and  the  Democratic  party  to  announce  that  the 
free-silver  craze  has  been  abandoned,  and  that  there 
will  not  be  any  more  attacks  on  the  gold  standard,  such 
action  does  not  constitute  a  sufficient  reason  for  their 
restoration  to  power. 

The  American  people  should,  and  will,  say  again,  as 
they  have  said  heretofore,  that  while  repentance  may 
be  good  ground  for  forgiveness,  there  must  at  least  be 
a  reasonable  period  of  probation  before  there  can  be  a 
reinstatement  of  confidence  and  control. 

Much,  therefore,  as  there  may  be  in  the  new  position 
of  the  Democratic  party  on  the  money  question  for 
which  to  give  thanks,  there  is  nothing  to  commend  it  to 
favor. 

Especially  so  in  view  of  the  announcement  of  Mr, 
Bryan  and  other  Democratic  leaders  that  the  money 
question  is  only  in  abeyance,  and  that  as  soon  as  the 
election  is  over  they  propose  to  renew  the  contest. 

The  truth  is,  if  the  Democratic  party  were  restored 
to  power,  it  would  be  at  once  developed  that  their  lead- 
ers are  afflicted  with  the  same  fatal  differences  of  opin- 
ion on  financial  subjects  that  were  developed  among 
them  with  respect  to  the  tariff  during  the  second  Cleve- 
land administration. 

Their  dissensions  are  such  that  their  declarations  and 
promises  can  not  be  relied  upon.  Having  no  common 
sentiment,  they  can  not  have  any  common  object. 
Hence  it  is  that  they  are  always  playing  at  cross-pur- 
poses, and  so  managing  as  to  get  on  the  right  side  of  a 
great  question  only  after  it  has  been  settled. 

Such  a  party  can  not  possibly  administer  public  af- 
fairs successfully. 

Tens  of  thousands  of  Democrats  are  as  patriotic  and 
as  anxious  to  do  what  is  right  as  anybody  else,  but  the 


13 

party  as  such  is  tainted  with  everything  bad  that  has 
appeared  in  the  last  fifty  years  of  American  poHtics. 

It  is  tainted  with  all  the  prejudices  of  slavery.  It  is 
tainted  with  the  doctrine  of  secession  and  States'  rights. 
It  is  tainted  with  greenbackism,  populism,  and  commun- 
ism. It  is  tainted  with  free  trade  and  free  silver  and 
every  other  vagary  that  any  crank  or  theorist  has  seen 
fit  to  advance. 

The  American  people  can  no  more  swallow  it  than 
they  could  swallow  a  tainted  beefsteak  or  a  tainted  Qgg; 
and  if  they  happen  to  get  it  into  their  mouths  occasion- 
ally, as  they  did  when  Mr.  Cleveland  was  last  elected, 
they  spew  it  out  at  the  first  opportunity,  as  they  did  in 
1896. 

The  mere  prospect  of  success  for  such  a  party  is 
enough  to  give  all  business  interests  a  chill  and  a  fright. 

For  this  reason  it  is  useless  to  analyze  their  plat- 
form declarations  to  determine  the  shades  of  difference 
thus  shown  between  their  positions  and  ours  on  the 
tariff,  reciprocity,  the  trusts,  the  Philippines  and  other 
topics  of  public  interest. 

It  is  enough  to  know  that  no  matter  what  they  may 
say,  the  broad  truth  is,  stated  in  a  broad  way,  that  they 
are  opposed  to  us  with  respect  to  all  those  policies,  and 
that  they  are  pledged  to  reverse,  overthrow  and  undo  all 
we  have  done  and  are  doing. 

It  is  unnecessary  to  make  an  argument  to  defend  pro- 
tection. Its  own  record  of  results  is  its  all-sufficient 
champion,  and  will  continue  to  be  such  so  long  as  this 
prosperous  and  happy  people  can  remember  the  adver- 
sity, idleness,  poverty  and  gloom  with  which  we  were 
afflicted  under  the  second  administration  of  Mr.  Cleve- 
land. 

The    policy   has    vindicated    itself   every   time   it   has 
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been  placed  on  trial,  and  it  has  been  vindicated  every 
time  we  have  adopted  any  other  policy. 

The  Philippine  question  is  not  so  plain.  Honest- 
minded  and  patriotic  men  have  differences  of  opinion 
about  it,  and  it  is  open  to  legitimate  debate. 

Nevertheless,  the  policy  of  the  Republican  party  with 
respect  to  the  acquisition,  retention  and  government  of 
our  insular  possessions,  including  the  Philippines,  is 
wise,  patriotic  and  calculated  to  greatly  promote  the 
welfare  and  best  interests  of  the  people  of  the  United 
States  as  well  as  the  people  of  those  possessions. 

To  have  a  correct  understanding  and  appreciation  of 
all  this  it  is  necessary  that  we  should  take  a  much 
broader  view  than  is  taken  by  the  most  of  our  critics. 

We  hear  them  talking  about  the  Philippines  as  though 
they  stood  alone  and  had  no  relation  to  any  other  place 
or  thing  in  which  we  are  interested,  and  then,  so  view- 
ing them,  they  calculate  how  much  in  money  they  have 
cost  us,  how  much  their  commerce  amounts  to,  and 
what  profit  is  likely  to  accrue  therefrom. 

Most  of  such  calculations  are  grossly  exaggerated  and 
misleading. 

For  instance.  Judge  Parker  says  that  the  Philippines 
have  cost  us  $650,000,000  in  addition  to  the  $20,000,000 
we  paid  Spain.  Secretary  Taft  has  corrected  him  to 
the  extent  of  saying  that  the  sum  is  not  greater  than 
$250,000,000. 

Both  are  wide  of  the  truth,  for  the  entire  amount  of 
all  expenditures,  in  addition  to  what  we  paid  to  Spain, 
properly  chargeable  to  the  annexation  of  the  Philippines 
does  not  amount  to  $150,000,000,  and  for  the  last  two 
years  they  have  been  practically  self-supporting,  and 
they  no  doubt  will  so  continue.  Their  own  revenues 
are  sufficient  to  meet  all  their  expenses  of  government, 


IS 

and  the  maintenance  of  the  few  troops  we  have  there 
costs  no  more  than  it  would  cost  to  maintain  them  here, 
for  they  are  a  part  of  the  regular  army  which  we  are  re- 
quired by  law  to  have,  and  are  thus  compelled  to  sup- 
port anyhow. 

If,  therefore,  the  question  of  cost  is  to  be  considered, 
like  everything  else  the  Democratic  party  proposes,  the 
suggestion  is  out  of  place. 

Great  national  and  international  transactions  are  not 
measured  by  dollars  and  cents. 

We  have  acquired  Hawaii,  but  not  to  make  money. 
We  have  acquired  Porto  Rico,  but  not  for  tribute.  We 
have  annexed  Guam,  but  whoever  thought  of  money 
for  our  Treasury  from  that  source? 

And  finally  we  have  undertaken  the  construction  of 
the  Panama  canal,  and  expect  to  expend  in  that  behalf  two 
hundred  or  three  hundred  millions  of  dollars,  but  not  one 
dollar  of  it  for  revenue. 

We  did  not  annex  any  of  these  possessions  because 
we  wanted  to  make  money,  or  because  we  wanted  more 
territory,  or  more  people  to  govern,  nor  did  we  under- 
take the  Panama  canal  with  the  idea  of  making  money 
out  of  the  tolls  collected. 

We  were  moved  in  all  these  matters  by  higher  and 
better  motives  and  purposes. 

There  has  been  an  intelligent  policy  running  through 
all  these  transactions  that  binds  them  all  together  into 
one  harmonious  whole  of  far  greater  value  to  the 
American  people  than  many  times  the  most  extravagant 
estimate  of  cost  any  one  has  yet  mentioned. 

What  we  have  been  trying  to  do  is  not  entirely  new, 
for  wise  and  sagacious  American  statesmen  have  here- 
tofore entertained  and  expressed  the  same  ideas  in 
greater  or  less  degree,  but  the  work  of  carrying  them 
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out  did  not  commence  to  take  practical  form  and  to  be 
executed  until  the  Spanish-American  War  gave  it  a 
fresh  impetus. 

When  we  saw  the  Oregon  compelled  to  double  Cape 
Horn  to  reach  the  Atlantic  side,  when  we  needed  her 
there,  we  at  once  resolved  that  there  should  be  an 
Isthmian  canal,  and  at  once  set  about  the  work  of  pre- 
paring for  it. 

It  has  been  a  long,  hard  labor,  but  finally  we  got  rid 
of  the  Clayton-Bulwer  Treaty,  and  everything  else  that 
stood  in  the  way,  and  have  secured  new  treaties,  and  all 
new  rights  and  additional  legislation  necessary,  and  are 
at  last  actually  in  possession  and  at  work. 

It  will  be  an  American  canal,  built  by  the  American 
people,  and  paid  for  by  them  with  American  money. 

No  one  yet  knows  exactly  what  it  will  cost,  but  the 
sum  will  probably  be  not  less  than  two  hundred,  and 
may  be  as  much  as  three  hundred  millions  of  dollars. 

It  would  be  unwise  to  embark  in  such  an  enterprise 
without  not  only  getting  all  necessary  and  proper  rights 
and  concessions  with  respect  thereto,  but  also  taking  at 
least  all  convenient  steps  essential  to  its  proper  protec- 
tion. 

Hence  it  was  that,  having  resolved  to  build  the  canal, 
we  came  next  to  consider  its  defense. 

Just  at  that  time  Hawaii  renewed  her  application  to 
be  annexed.  We  granted  her  petition,  not  by  treaty, 
for  we  could  not  get  enough  Democratic  Senators  to 
vote  with  us  to  make  the  two-thirds  necessary  to  ratifi- 
cation, but  by  an  act  of  legislation  which  required  only 
a  majority  vote.  If  we  were  to  build  the  canal,  we 
needed  Hawaii,  not  that  we  wanted  more  territory  or 
more  people,  but  because  her  position  is  such  that,  in 
our   possession,   and   with   a   naval    station   established 
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there,  we  have  an  outpost  that  not  only  protects  the 
Pacific  end  of  the  canal,  but  also  our  whole  Pacific  coast 
line  as  against  hostile  attacks  from  the  Orient ;  and  re- 
cent events  have  shown  how  important  that  is. 

For  the  same  reason  we  have  been  providing  for  the 
control  of  the  Caribbean  Sea  and  all  approaches  from 
the  Atlantic  by  our  military  reservations  and  naval  sta- 
tions established  in  Cuba,  and  by  the  acquisition  of 
Porto  Rico. 

It  was  for  the  same  reason  we  sought  to  acquire  the 
Danish  Islands.  Thus  it  has  been  our  policy,  as  oppor- 
tunities have  offered,  to  put  ourselves  in  a  situation  to 
not  only  build  the  Panama  canal,  but  also  to  protect  and 
defend  it  after  it  is  built. 

If  the  building  of  the  canal  be  wise,  then  those  other 
steps  need  no  defense. 

As  to  the  wisdom  of  building  the  canal  all  agree ;  but 
why? 

What  are  the  purposes  of  the  canal  that  it  should 
command  this  unanimous  support? 

One  is  the  national  defense.  That  needs  no  elabora- 
tion.   The  Oregon  incident  is  enough. 

But  there  is  another  purpose  not  less  important,  al- 
though not  so  generally  appreciated,  and  that  is  com- 
mercial. 

We  have  reached  the  point  in  the  development  of  our 
industries  and  the  increase  of  our  products,  both  agri- 
cultural and  manufactured,  where,  after  supplying  our 
own  markets,  we  have  an  enormous  and  increasing  sur- 
plus that  must  be  sold  abroad. 

This  surplus  amounts  in  round  figures  to  more  than 
a  thousand  millions  of  dollars  annually. 

We  must  consequently  now  study  the  question  of 
markets  more  seriously  than  ever  heretofore.     This  is 
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emphasized  by  the  fact  that  Germany,  France,  Russia 
and  all  the  leading  commercial  countries  of  Continental 
Europe  have  adopted  the  protective  tariff  policy,  and 
England  is  likely  to  do  so  at  an  early  day. 

In  view  of  all  this  we  must  look,  not  across  the  At- 
lantic, but  across  the  Pacific,  for  the  new  and  increased 
markets  necessary  to  meet  our  wants. 

It  requires  no  prophet  to  foretell  that  in  the  Orient 
is  to  be  the  theatre  of  the  world's  greatest  activity  and 
greatest  growth  of  industrial  development  for  years  to 
come. 

The  tremendous  struggle  between  Russia  and  Japan 
grew  out  of  the  commercial  rivalries  that  are  impend- 
ing. 

All  understand  and  appreciate,  who  are  familiar  with 
the  sitaution,  that  the  hundreds  of  millions  of  the  Far 
East  are  comparatively  only  beginning  to  trade  with 
the  rest  of  the  world. 

Their  commerce  will  rapidly  grow  from  tens  and 
hundreds  of  millions  to  thousands  of  millions. 

No  country  will  need  her  fair  share  of  it  more  than 
the  United  States.  That  is  all  we  want,  but  that  we  do 
want  and  must  have ;  and  it  has  been  in  recognition  of 
this  fact  that  John  Hay  has  distinguished  himself  as 
one  of  the  wisest  and  most  successful  diplomats  who 
ever  held  the  office  of  Secretary  of  State  by  securing 
and  maintaining  for  us  the  policy  of  the  open  door. 
With  that  policy  upheld  and  enforced,  as  it  will  be  so 
long  as  the  Republican  party  is  in  power,  our  commer- 
cial interests  in  that  part  of  the  world  will  continue  to 
thrive;  but  the  struggle  will  be  a  long  and  a  hard  one, 
and  we  will  be  faithless  to  our  interests  if  we  throw 
away  at  the  beginning  of  it  any  legitimate  advantages 
we  may  have. 
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Second  in  importance  to  the  canal,  if  second  at  all 
in  this  connection,  are  the  Philippines.  Their  posses- 
sion not  only  gives  us  a  prestige  that  would  be  de- 
stroyed if  we  were  to  abandon  them,  but  also  a  base  of 
operations  that  will  enable  us  easily  to  protect  great 
commercial  interests  in  that  part  of  the  globe. 

If  we  should  abandon  them  and  then  be  so  unfortu- 
nate as  to  have  war  with  any  other  power,  our  ships 
would  be  at  once  shut  out  of  all  neutral  ports  just  as 
the  Russian  and  Japanese  ships  are  now  shut  out  of  all 
ports  except  their  own,  and  as  Dewey  was  shut  out  of 
every  port  in  the  Orient  until  he  captured  Manila  Bay, 
and  thus  acquired  a  port  in  which  he  could  stay  and 
from  which  as  a  base  of  operations  he  could  continue 
to  protect  the  interests  he  was  sent  there  to  guard. 

Aside,  therefore,  from  all  questions  of  duty  towards 
the  Filipinos  and  their  country,  and  regardless  of  all 
treaty  and  international  obligations,  and  regardless  also 
of  all  expenditures  of  money  that  we  have  made  or  are 
likely  to  be  called  upon  to  make,  and  considering  only 
our  own  interests  and  our  duty  to  find  markets  for  the 
toiling  millions  of  American  producers,  we  could  not  be 
guilty  of  a  greater  act  of  folly  and  stupidity  than  to  elect 
Judge  Parker  President  on  his  proposition  to  give  the 
Philippines  "political  and  territorial  independence." 
That  is  the  policy  of  "scuttle,"  pure  and  simple. 

All  such  talk  at  this  time  is  simply  sentimental  non- 
sense, if  not  something  worse.  We  are  there  to  stay, 
and  no  man  should  be  entrusted  with  power  who  talks 
about  anything  else.  This  is  not  a  time  to  turn  back- 
ward, but  to  go  forward. 

The  day  is  not  far  distant  when  the  story  of  our  work 
in  the  Philippines  will  be  accounted  one  of  the  most  bril- 
liant and  most  creditable  chapters  in  all   our  history. 
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both  because  of  what  it  does  for  us  and  because  of  what 
we  are  doing  for  the  Filipinos,  who  will  be  benefited 
in  far  greater  degree  than  we  can  be.  They  are  already 
beginning  to  understand  and  appreciate  this  fact,  and 
to-day  there  is  peace  and  prosperity  in  that  archipelago 
far  beyond  anything  its  people  have  ever  before  experi- 
enced. If  not  already,  in  all  probability  they  soon  will 
be  so  attached  to  the  United  States  that  they  would  not 
have  us  abandon  them  if  we  would. 

They  know  that  the  government  we  are  giving  them 
is  more  generous  and  less  burdensome  than  they  could 
give  themselves  or  expect  any  other  power  to  give 
them. 

If  there  were  no  other  question  involved  in  this  cam- 
paign. President  Roosevelt  should  be  elected,  for  his 
strenuous  insistence  on  the  policy  we  have  been  there 
pursuing  is  based  on  a  broad  and  aggressive  American- 
ism, and  a  wise  and  enlightened  statesmanship  that  is 
addins:  to  the  honor  and  good  name  of  the  American 
people. 

But  in  everything  else  he  has  done  he  has  represented 
and  advanced  faithfully  our  best  interests. 

His  most  admirable  and  comprehensive  letter  of  ac- 
ceptance is  a  just  and  all-sufficient  exposition  of  his 
record  and  his  policies. 

All  know  he  is  capable,  patriotic  and  absolutely  with- 
out fear,  except  only  that  he  may  not  do  his  whole  duty. 
His  administration  commenced  under  the  most  trying 
circumstances,  but  it  has  been  full  of  honor,  and  is  re- 
plete with  great  achievements.  He  has  well  earned  the 
reward  of  a  second  term,  and  the  American  people  will 
discredit  themselves  if  they  do  not  give  it  to  him. 
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SPEECH   OF 

HON.  J.  B.  FORAKER 


DELIVERED  AT 


The  Auditorium,  Columbus,  Ohio, 

October    75,    igo^* 


Hon.  Joseph  B.  Foraker,  upon  being  introduced  by  the 
chairman  of  the  meeting,  said : 

Mr.  Chairman  and  Fellow-Citizens: — I  need  not  say  to 
you  that  this  is  a  magnificent  demonstration,  for  every 
man  here  is  conscious  of  that.  I  will  say  to  you,  however, 
it  is  to  me  most  gratifying  indeed  to  have  such  an  evi- 
dence as  this  of  the  fact  that  the  Republicans  of  Ohio, 
shoulder  to  shoulder  with  the  Republicans  of  every  State 
in  this  Union,  are  marching  in  a  solid  and  irresistible 
column  to  triumphant  victory  on  the  eighth  of  November 
next.      (Applause.) 

About  every  class  of  people  I  know  in  Franklin  County 
are  here  represented.  Here  is  the  Glee  Club — the  same 
old  Glee  Club,  only  they  have,  as  I  observe,  new  clothes. 
(Laughter.)  But  they  have  something  else.  They  have 
a  rival  in  the  singing  business.  The  quintette  that  sang 
to  us  "The  Old  Coffee  Kettle"  are  entitled  to  recogni- 
tion along  with  the  best  singing  clubs  in  the  United  States. 
(Laughter  and  applause.)     Their  voices  are  not  so  lusty, 


their  music  may  not  be  quite  so  good,  but  the  words  they 
uttered  and  the  song  they  sang  touch  the  heart  as  nothing 
else  can  touch  it. 

That  reminds  me  that  before  I  say  anything  else,  I 
want  to  thank  the  old  soldiers,  who  have  charge  of  this 
meeting,  for  their  splendid  contribution  to  its  success. 
(Applause.)  I  have  had  in  my  time  all  kinds  of  greetings; 
I  have  had  in  my  time  a  good  many  different  sorts  of  at- 
tention, but  I  am  never  so  much  affected  or  so  much  pleased 
as  when  the  old  comrades  of  1861  and  1865  honor  me  by 
becoming  an  escort,  as  they  did  this  evening.  I  am  glad 
to  see  them  here  on  the  firing  line  in  this  great,  magnificent 
national  battle  of  politics,  in  this  year  1904.  I  am  glad 
to  see  that  not  alone  on  account  of  President  Roosevelt,  but 
I  am  glad  to  see  it  especially  on  account  of  your  gallant  can- 
didate for  Congress,  E.  L.  Taylor,  Jr.  (Loud  applause.) 
I  came  here  more  particularly  that  I  might  say  a  word  for 
him.  I  am  gratified  to  learn,  by  sitting  here  and  listening 
to  him,  that  he  can  speak  for  himself.  (More  applause.) 
I  have  known  him  all  his  life.  I  have  known  his  father 
before  him  for  many  years.  It  is  a  great  pleasure  to  me 
to  bear  witness  here  to-night  that  he  is  worthy  to  carry 
the  banner  of  Republicanism  as  your  candidate  for  Con- 
gress in  this  capital  district.  I  have  no  words  of  unkind- 
ness  or  disparagement  to  speak  of  Judge  Badger,  his  com- 
petitor. He  is  a  very  worthy  kind  of  a  man,  a  very  agreeable 
man,  just  the  kind  of  a  man  you  ought  to  keep  at  home  here 
where  you  can  enjoy  his  society.  (Laughter  and  applause.) 
I  could  not  help  thinking,  when  Mr.  Taylor  was  telling  you 
what  a  pleasure  it  would  be  to  him  to  support  the  admin- 
istration of  Theodore  Roosevelt,  how  impossible  it  is  for 
Judge  Badger  to  say  any  such  thing  as  that.  (Laughter.) 
We  have  not,  my  fellow-citizens,  to  be  frank  about  it,  any 
need  for  Democratic  Congressmen  down  at  Washington, 


(Laughter.)  President  Roosevelt  cannot  lean  on  them.  He 
cannot  advise  with  them.  They  cannot  help  him,  as  the  capi- 
tal city  of  an  Ohio  Congressman  should  help  him,  to  make  his 
second  administration  the  brilliant  success  that  his  first  ad- 
ministration has  been.  Therefore,  it  is  that  I  want  to  appeal 
to  you  here  to-night  not  to  forget  on  election  day  that 
you  owe  a  duty  to  the  national  ticket,  and  also  a  duty  to 
your  candidate  for  Congress — (applause) — I  want  my  old 
fellow  comrades  here  and  every  other  Republican  in  this 
county  to  rally  as  one  man  for  his  support,  as  well  as  for 
the  support  of  the  rest  of  the  ticket.  (Applause.)  At  the 
head  of  the  county  ticket  is  my  old,  long-time  friend,  Willis 
Bowland;  don't  forget  him  and  don't  forget  anybody  else 
on  that  ticket,  but  vote  it  straight,  from  Theodore  Roose- 
velt down  to  the  last  man  on  it — national,  State,  county 
and  city.     It  is  a  good  year  to  take  them  all  in. 

I  came  here,   my  fellow-citizens,  not  simply  to  exhort 
you  thus  to  vote,  but  to  give  you  some  reasons,  if  I  can, 
vvhy  you  should  so  vote.     When  we  come  to  select  a  man 
for  the  Presidency,  it  is  a  most  responsible  and  serious  duty 
that  we  perform.     They   tell   us   that   Judge   Parker,   the 
Democratic  candidate,  is  an  honorable,  high-minded  man. 
I  haven't  any  doubt  about  it.     I  am  not  here  to  say  any- 
thing  in   disparagement   of  him.     I   am   not  here  to   say 
anything  unkind   if   I   would,   and   I   would  not  say  any- 
thing unkind  about  him  if  I  could.     It  is  not  necessary. 
We  can  dispose  of  him  without  that.      (Laughter.)     But  I 
am  here  to  talk  to  you  in  a  frank,  candid  way  about  his 
qualifications  for  the  Presidency,  and  contrast  them  with 
the  qualifications  of  the  man  who   now  holds  that  high 
office.     We  want  to  know  when  we  select  a  man  for  the 
Presidency  that  he  has  a  good  character,  of  course.     But 
we  want  to  know,  also,  what  he  thinks  about  public  ques- 
tions; what  experience  he  has  had  in  administering  pub- 


lie  affairs,   and   thus   it   is  that   we  make   inquiries   as  to 
the  public  records  of  men. 

Now  I  want  to  speak  about  the  record  of  Judge  Parker, 
not  unkindly,  as  I  said,  for  the  truth  is,  I  feel  very  kindly 
toward  him.  I  may  go  further  and  say,  I  feel  sorry  for 
him.  (Laughter.)  He  has  had  a  hard  time  of  it,  and  if  my 
judgment  is  not  in  error,  the  worst  has  not  yet  come. 
(Laughter.)  He  got  along  very  well  so  long  as  he  kept 
his  mouth  shut.  In  that  way  he  got  the  nomination  at 
St.  Louis,  and  then  immediately  afterwards  he  made  his 
first  public  utterance,  and  he  got  along  well  with  that;  he 
got  along  well  with  it  and  helped  himself  very  greatly  by 
his  celebrated  telegram,  but  he  thus  helped  himself,  because 
in  that  telegram  he  announced  good,  sound  Republican 
doctrine.  (Applause.)  "The  gold  standard  had  been  irrevo- 
cably established."  That  is  true.  And  when  Judge  Parker 
said  that,  and  the  Democratic  convention  agreed  with  him, 
one  of  the  highest  tributes  was  paid  to  the  Republican  party 
that  has  ever  been  expressed  by  any  man.  That  is  as  far  as 
he  had  any  good  luck  in  this  campaign.  Things  then  began 
to  go  wrong  with  him.  People  began  to  say  things  that 
were  embarrassing  about  him.  I  might  mention  many,  but 
I  want  to  mention  only  two  or  three  as  illustrations.  I 
have  been  absent  from  the  State,  speaking  in  other  States, 
as  you  are  aware,  for  the  last  three  or  four  weeks.  Imme- 
diately on  my  return  to  Ohio  yesterday  I  made  an  effort 
to  get  into  touch  with  what  had  been  going  on  the  mean- 
while. In  that  behalf,  I  secured  all  the  Enquirers  I  could 
get  a  hold  of.  I  wanted  to  get  into  communication  with 
the  real,  genuine  gospel  truth.  (Applause  and  laughter.) 
And  when  I  looked  through  the  Enquirer  of  yesterday  I 
found  an  account  of  a  meeting  held  in  Tomlinson  Hall, 
Indianapolis,  a  few  evenings  ago,  addressed  by  William 
Jennings  Bryan.     In  that  address  Mr.    Bryan  said  there 


was  a  time  when  he  had  an  idea  that  he  was  the  Moses 
to  lead  the  Democratic  party  out  of  the  wilderness.  Brother 
Poindexter  could  have  told  him  better.  (Laughter  and 
applause.)  For  when  Moses  was  about  to  be  commis- 
sioned, and  made  remonstrance  on  the  ground  that  he  lacked 
speech,  or  the  fluency  of  it,  the  Lord  said,  "I  will  be  with 
thy  mouth."  Nobody  ever  accused  the  Lord  of  being  with 
the  mouth  of  William  Jennings  Bryan.  (Applause.)  And 
Mr.  Bryan  said  further:  "I  do  not  appear,  as  I  formerly 
thought  I  did,  as  the  Moses,  but  I  now  appear  as  an  Aaron, 
speaking  for  whom  I  call  a  Moses,  Judge  Alton  B.  Parker." 
So  it  is  now,  it  is  Moses  Parker  and  Aaron  Bryan. 
(Laughter.)  Well,  when  I  read  that,  I  commenced  to  won- 
der what  it  all  meant,  for  two  names  could  hardly  be  se- 
lected so  suggestive  as  the  names  Moses  and  Aaron.  We 
are  all  familiar  with  their  biblical  history.  I  remember 
when  I  was  a  boy  there  was  a  rhyme — 

"Then  said  Aaron  to  Moses, 
Let's  cut  off  our  noses," 

and  I  wondered  whether  Mr.  Bryan  had  that  in  mind. 
For  while  it  is  true  that  the  biblical  account  does  not  tell 
us  whether  the  Aaron  and  the  Moses  of  the  Bible  fell  upon 
each  other  to  cut  off  their  noses,  it  can  be  truthfully  written 
as  a  historical  fact  that  Moses  Parker  and  Aaron  Bryan 
do  seem  to  be  trying  to  cut  off  each  other's  noses  in  this 
campaign,  Judge  Parker,  by  insisting,  as  in  his  telegram, 
that  the  gold  standard  has  been  irrevocably  established,  and 
Mr.  Bryan,  by  insisting  everywhere  that  the  question  of 
the  gold  standard  is  simply  for  this  campaign  in  abeyance, 
and  that  he  proposes  to  reform  the  Democratic  party  as 
soon  as  the  next  election  is  over  and  bring  that,  with  other 
issues,  to  the  front  again. 

But  there  is  something  else  that  I  thought  of  that  he 
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probably  had  in  mind.  As  I  remember  biblical  history — 
and  Brother  Poindexter  can  correct  me  if  I  am  in  error — 
Moses  never  got  into  the  Promised  Land.  (Laughter.) 
He  simply  got  up  onto  the  mountain  and  was  permitted 
to  look  over  it. 

But  this  is  not  all.  Something  else,  perhaps,  he  had  in 
mind.  Aaron  and  Moses  were  brothers,  but  sometimes 
they  had  differences.  You  will  remember  on  one  occasion 
Moses  was  called  up  into  Mount  Sinai,  and  he  was  given 
the  Stone  Tablets  on  which  the  Commandments  were  writ- 
ten with  the  finger  of  God.  He  bore  them  down  out  of 
the  mountain  to  communicate  them  to  the  Children  of  Israel, 
but  what  he  did  discover  as  he  came  down  out  of  the  moun- 
tain, as  to  the  Children  of  Israel,  whom  he  had  left  in 
charge  of  Aaron  ?  He  discovered  that  Aaron  in  the  mean- 
while had  made  a  molten  golden  calf  and  was  worshipping 
it.  Moses  was  so  excited  and  angry  that  he  cast  the  tablets 
on  the  ground,  and  they  were  broken  in  pieces  and  de- 
stroyed. 

Parker  seems  to  be — for  just  now  we  don't  hear  anything 
more  about  him — up  in  the  mountain,  or  up  in  the  clouds, 
or  up  in  a  balloon  somewhere,  and  he  is  up  there,  I  imagine, 
to  get  the  commandments,  and  he  will  get  them  from  the 
American  people  on  the  eighth  day  of  November.  (Loud  ap- 
plause and  laughter.)  When  he  comes  down  out  of  the 
clouds,  or  the  balloon,  or  the  mountain,  wherever  he  may 
be,  instead  of  a  smashing  of  the  commandments  on  the 
stone,  it  will  be  as  though  the  whole  mountain  had  fallen 
on  him.  (Laughter.)  He  won't  have  time  to  observe 
whether  Aaron  Bryan  is  worshipping  a  silver  calf  or  a 
golden  calf.     (Laughter.) 

But  that  is  not  all  the  misfortune  that  Judge  Parker  has 
had. 

Mr.  Cleveland — ex-President  Cleveland — saw  fit  to  write 
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an  article  about  him  for  The  Saturday  Evening  Post;  in 
it  he  eulogized  him  generally  in  the  highest  terms,  but  he 
reached  the  climax  when  he  likened  him  to  James  Buchanan. 
(Laughter.)  I  think  it  was  but  natural,  the  likening  of 
him  by  Mr.  Cleveland  to  Buchanan.  We  remember  Buch- 
anan; all  of  us  of  my  age  remember  him;  all  these  old 
veterans  remember  him ;  all  the  men  who  sang  about  the 
old  kettle  can  never  forget  him,  and  they  remember  what  a 
halting,  hesitating  man  he  was;  how  he  was  constantly 
in  trouble  to  find  authority  to  do  his  sworn  duty.  You 
remember,  my  comrades,  he  could  not  find  any  authority 
in  the  Constitution  of  the  United  States  to  preserve  the 
Constitution  of  the  United  States ;  he  could  not  find  any 
authority  there  to  marshal  troops  and  organize  armies  to 
coerce  a  rebelling  State  to  remain  in  the  Union,  where 
God  and  the  fathers  had  put  it.  If  Judge  Parker  be  like 
James  Buchanan,  then  that  is  reason  enough  why  the 
American  people  do  not  want  him  for  President  of  the 
United  States. 

Well,  now,  my  fellow-citizens,  I  am  not  going  over  the 
letters  of  acceptance  that  he  wrote.  You  are  familiar  with 
them,  at  least  in  a  general  way.  It  is  enough  to  say  of 
them  that  his  telegram  was  but  an  announcement  of  Re- 
publican doctrine,  and  it  helped  for  that  reason.  Since  then 
he  has  written  simply  as  a  Democrat ;  that  is  all.  His  views 
about  the  tariff  are  Democratic;  his  views  on  every  other 
subject  discussed  are  Democratic ;  there  is  nothing  new  in 
any  of  them,  and  I  am  not  going  to  waste  any  time  talking 
to  you  about  them. 

Against  him,  as  our  candidate  for  the  Presidency,  is 
Theodore  Roosevelt.  Judge  Parker's  record,  his  public 
utterances  down  to  this  moment,  are  confined  to  one  tele- 
gram and  two  speeches.  President  Roosevelt,  on  the  con- 
trary, as  you  all  know,  has  written  and  spoken  voluminously, 
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not  only  on  every  current  subject  of  American  politics, 
but  upon  every  question  about  which  the  American  people 
have  been  concerned  since  the  beginning  of  our  government. 
When  he  wants  to  write  a  telegram  it  is  no  trouble  to  him. 
When  Judge  Parker  wrote  that  telegram  to  that  conven- 
tion in  June,  I  imagine  he  not  only  wrote  it  once,  but 
that  he  wrote  it  a  half  dozen  times  before  he  got  it  to 
suit  him ;  he  had  to  think  what  will  Bryan  think  ?  what  will 
the  gold  wing  of  the  party  think  ?  what  will  the  silver  wing 
think?  what  will  this  faction  and  that  faction  think?  But 
when  President  Roosevelt  writes,  he  simply  writes  and 
vv'rites  and  writes,  until  he  has  said  everything  that  comes 
into  his  mind  on  the  subject,  having  nothing  whatever  in 
the  way  of  views  that  he  wants  to  keep  from  the  American 
people. 

I  have  known  him  pretty  well  for  the  last  three  or  four 
years,  and  I  take  pleasure  in  saying  here  to-night  that  I 
have  never  known  a  man  who  apparently  was  so  desirous 
that  the  American  people  should  know  his  every  thought 
and  his  every  purpose.  Nothing  to  conceal,  nothing  to  keep 
back;  and  not  only  that,  but  we  have  never  had  a  man  in 
the  White  House  more  splendidly  equipped  than  he  is 
to  deal  with  every  question  that  arises.      (Applause.) 

Mr.  Taylor  says  they  tell  us  that  he  is  dangerous. 
Well,  that  is  true;  he  is  dangerous — to  Democrats  (laugh- 
ter) and  rascals  in  office.  They  tell  us  that  he  is  quick  to 
reach  a  conclusion.  That  is  true.  It  does  not  take  him 
all  day.  If  he  sees  a  thing  he  is  so  constituted  that  he  sees 
it  quickly,  and  he  generally  gets  ready  and  acts  before  our 
Democratic  friends  get  done  searching  the  Constitution  to 
see  whether  or  not  he  has  power  to  act.      (Applause.) 

I  have  seen  him  in  several  emergencies.  In  the  Panama 
matter,  and  in  the  matter  alluded  to  by  Mr.  Taylor,  the 
difficulty  we  had  with  the  Sultan  of  Turkey,  on  account 
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of  our  missionaries  in  Armenia.  I  have  seen  him  in  other 
instances,  too,  when  he  was  suddenly  called  upon  to  act 
upon  some  serious  or  important  matter,  but  I  have  never 
seen  him  at  a  loss  for  one  moment  as  to  what  to  do  (ap- 
plause), and  I  have  never  seen  him  lack  courage  to  do  the 
right  thing  at  the  right  time.    (Applause) 

They  say  that  he  is  a  war  lord,  that  he  carries  a  "big  stick,' 
and  if  we  elect  him  President  on  the  eighth  of  November  he 
will  involve  this  country  in  war.  The  best  answer  to  that, 
my  fellow-citizens,  is  the  fact  that  he  has  been  President  of 
the  United  States  now  for  three  years,  and  he  has  not 
involved  us  in  any  war  yet.  On  the  contrary,  I  have  had 
occasion  to  well  know  the  fact — for  the  Committee  on 
Foreign  Relations  of  the  Senate,  on  which  I  have  the  honor 
to  serve,  has  had  to  do  directly  therewith — he  has,  during 
these  three  years,  negotiated  and  sent  to  the  Senate  for  rati- 
fication thirty  treaties  of  peace,  amity  and  commerce  with 
other  nations  of  the  earth.  (Applause.)  He  acts  quickly, 
but  although  he  acts  cjuickly,  our  Democratic  friends  have 
been  challenged  to  point  out  one  thing  he  has  done  they 
would  undo  if  they  had  an  opportunity,  and  the  one  thing 
they  have  pointed  out  and  specified,  which  Judge  Parker 
is  willing  to  pledge  himself  in  advance  to  undo,  is  to  re- 
voke order  No.  78,  facilitating  the  granting  of  pensions 
to  the  old  veterans.  That  is  the  only  thing.  I  am  not 
going  to  insult  this  intelligent  and  patriotic  audience  by 
stopping  here  to  argue  that  under  his  administration  we 
have  not  suffered  in  our  prestige  abroad,  but  that  it  has 
constantly  increased.  Neither  have  we  suffered  as  to  our 
piosperity  at  home,  for  that,  too,  has  not  only  constantly, 
but  most  astoundingly  increased.  I  have  some  figures  here 
to  which  I  want  to  call  your  attention  in  a  very  brief  way ; 
in  a  way  that  will  not  weary  you,  that  show  what  amazing 
prosperity  we  have  had  under  this  administration.  It  is 
greater  than  we  had  under  Harrison;  greater  than  we  had 


under  McKinley — the  greatest  in  the  history  of  this  coun- 
try, or  in  the  history  of  any  nation  on  the  face  of  the  earth. ' 
Under  Mr.  Cleveland's  administration  the  annual  treasury 
receipts  amounted  to  331  millions  of  dollars;  under  Mc- 
Kinley, to  459  millions;  under  Roosevelt  to  750  millions. 
Under  Cleveland  we  had  in  circulation  of  all  kinds  of  money 
1,592  millions  of  dollars;  under  McKinley,  1,859  millions; 
under  Roosevelt,  2,264  millions.  Under  Cleveland  our  im- 
ports were  758  millions  annually  in  value;  under  McKinley, 
732  millions;  under  Roosevelt,  917  millions.  Our  exports 
under  Cleveland  were,  in  value,  annually  856  millions;  un- 
der McKinley,  1,251  millions;  under  Roosevelt,  1,430  mil- 
lions. The  balance  of  trade  in  our  favor  under  the  three 
years  of  President  Roosevelt's  administration  has  averaged 
513  millions  of  dollars;  that  much  the  nations  of  the  earth 
with  which  we  trade  have  been  required  to  pay,  and  have 
paid  us  and  are  paying  us  to-day  at  that  rate — at  this  very 
minute — to  settle  the  balance  in  our  favor  against  them  in 
our  foreign  commerce.  Is  it  any  wonder  we  have  pros- 
perity in  this  country?  With  513  millions  of  dollars  in 
gold,  or  its  equivalent,  pouring  in  upon  this  country  from 
the  other  nations  of  the  earth  in  a  perfect  fiood,  an  amount 
greater  than,  almost,  we  can  intelligently  comprehend,  we 
could  not  have  anything  else  but  prosperity,  and  we  are 
having  it,  and  we  are  having  it  not  only  here  in  Columbus, 
not  only  here  in  Ohio,  but  we  are  having  it  in  every  city, 
and  in  every  State,  and  in  every  section  throughout  all  this 
broad  land ;  and  we  are  having  it,  my  Democratic  friends, 
not  only  for  Republicans,  but  we  are  having  it  for  Demo- 
crats as  well.  Thus  it  has  always  been  that  the  policies 
of  the  Republican  party  have  greatly  blessed  our  country ; 
they  have  greatly  blessed  our  government,  as  such,  and  our 
people  as  a  whole,  and  all  classes  of  people;  people  of  all 
kinds  of  political  faith,  as  well  as  the  party  that  has  inau- 
gurated these  policies. 
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What  we  want  you  to  do  when  you  go  to  the  ballot-box 
on  the  eighth  day  of  next  November,  is  to  remember  that 
these  policies  are  at  stake  as  an  issue  in  this  campaign. 
Are  you  satisfied  with  the  conditions  that  now  obtain  ?     If 
you  are,  do  not  vote  to  have  a  change.     We  tried  that  in 
1892,  and  it  wasn't  very  long  afterwards  until  we  com- 
menced to  regret  it,  and  we  regretted  it  four  long  years. 
We  thought  the  prosperity  we  had  under  Benjamin  Har- 
rison was  assured.    We  had  Mr.  Cleveland  for  President  in 
1884  to  1888,  and  there  was  no  great  panic,  and  we  thought 
we  would  take  him  again,  but  we  made  the  mistake  of  not 
taking  into  account  that  when  he  was  elected  in  1884,  al- 
though we  had  a  Democratic  majority  in  the  House,  there 
was  a  Republican  majority  in  the  Senate  that  made  it  im- 
possible for  him  to  inaugurate  any  Democratic  policies  or 
measures.     That  was  not  the  case  in   1892,  therefore  the 
moment  he  went  into  office  people  took  fright  and  we  had 
the  adversity  that  followed;  we  had  the  idleness  that  fol- 
lowed ;  we  had  all  the  miseries  of  that  long  experience.     We 
have  not  forgotten  that  yet;  we  shall  not  forget  it  for  a 
generation.     As  long  as  we  remember  it,  I  do  not  propose 
to  weary  you  with  any  argument  about  the  tariff,  except 
only  to  just  point  back  to  that  experience.     When  a  man 
wants  an  argument  out  of  me  to  show  that  it  is  better  to 
produce  in  this  country  the  article  we  need  than  to  go  and 
buy  it  from  abroad,  where  it  has  been  made  by  foreign 
labor,  I  won't  argue  it;  I  will  simply  point  back  to  the 
second  administration  of  Grover  Cleveland.     We  tried  that, 
you  know  with  what  result.     As  long  as  that  can  be  re- 
membered that  is  the  only  argument  which  it  seems  to  me 
is  necessary, 

I  want  now  to  talk  to  you  a  little  while  about  another 
svibject.  I  am  not  uneasy  about  the  tariff;  I  am  not  uneasy, 
for  I  know  the  American  people  appreciate  the  protective 
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policy,  and  they  do  not  intend  to  put  any  man  in  office  who 
would  put  that  policy  in  jeopardy;  therefore,  I  know  they 
won't  put  Judge  Parker  in. 

I  am  not  uneasy,  so  far  as  that  is  concerned,  about  the 
Philippine  question,  but  still  I  want  to  talk  to  you  on  that 
subject,  in  order  that  you  may  understand  the  patriotic  pur- 
poses of  the  men  in  authority  in  acquiring  the  Philippines; 
in  retaining  control  of  them,  and  in  governing  them  as  we 
do. 

Mr.  Taylor  well  said  to  you  that  we  did  not  commence 
that  war  to  acquire  territory.  We  had  no  thought  of  that. 
The  war  commenced  about  Cuba,  but  when  it  once  com- 
menced the  bars  were  down,  and  the  Philippines  and  every 
other  possession  of  Spain  were  at  stake.  One  of  the  first 
things  that  happened  in  that  war  was  the  incident  of  the 
Oregon.  When  we  saw  the  Oregon  compelled  to  sail  around 
Cape  Horn  to  get  from  the  Pacific  to  the  Atlantic  coast,  we 
made  up  our  minds  we  would  have  an  Isthmian  canal,  and 
as  Mr.  Taylor  told  you,  we  have  now  gotten  possession  of 
it,  and  are  engaged  in  its  construction.  If  you  keep  the 
Republican  party  in  power  long  enough  you  will  in  due 
time  have  that  great  majestic  enterprise  completed.  It  will 
be  an  American  enterprise,  built  with  American  money  and 
directed  by  the  American  people.      (Applause.) 

That  canal  will  cost  us  two  or  three  hundred  millions  of 
dollars,  and  so  when  we  entered  upon  that  enterprise  we  re- 
solved that  we  would  not  only  build  it,  but  that  inasmuch 
as  we  were  to  make  such  a  great  investment  we  should  take 
all  natural  and  necessary  steps  for  its  proper  protection. 
Therefore,  it  was  that  we  began  to  think  w'hat  we  could 
do  to  ward  off  attack  upon  it  in  case  we  should  be  so  un- 
fortunate as  to  have  war  with  anybody,  and  about  that  time 
little  Hawaii,  that  had  once  thought  she  had  become  annexed, 
but  had  the  flag  hauled  down  on  her  by  Grover  Cleveland, 
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petitioned  again  for  annexation  to  the  United  States.  She 
found  a  different  kind  of  a  man  in  the  White  House;  in- 
stead of  Grover  Cleveland,  William  McKinley  was  there 
(loud  applause),  and  he  had  the  faculty  of  comprehending 
the  business  interest  and  the  business  necessities  of  the  coun- 
try, and  so  when  Hawaii  came  petitioning  to  be  annexed 
she  met  with  a  cordial  reception.  A  treaty  was  negotiated 
and  sent  to  the  Senate,  but  it  failed  of  ratification  because 
we  could  not  get  enough  Democrats  to  join  with  us  in 
voting  for  it  to  give  the  two-thirds  vote  necessary.  Then 
it  was,  following  Democratic  precedent  set  in  the  annexa- 
tion of  Texas,  we  proceeded  to  annex  Hawaii  by  Act  of 
Congress,  which  required  only  a  majority  vote. 

What  for?  Not  that  we  wanted  more  territory  to  gov- 
ern ;  not  that  we  wanted  to  rule  over  more  people ;  not  that 
we  wanted  to  make  any  money  out  of  Hawaii,  but  because 
having  determined  to  build  that  canal,  seeing  what  a  strate- 
gic position  Hawaii  occupied,  we  concluded  that  we  would 
annex  Hawaii  and  put  there,  as  we  are  now  proceeding 
to  do,  a  great  naval  station.  When  that  has  been  consum- 
mated, that  work  has  been  completed,  it  will  be  absolutely 
impossible  for  even  a  Japanese  warship  to  approach  our 
Pacific  coast  or  the  Pacific  end  of  our  canal.      (Applause. ) 

All  that  happened  while  the  Spanish-American  war  was 
in  progress.  When  the  Spaniard  sued  for  peace — and  that, 
you  will  remember,  was  pretty  soon  after  he  sued  for  war — 
the  question  arose  what  should  be  the  terms  of  the  treaty. 
It  is  customary  for  the  conquering  power  to  exact  an  in- 
demnity from  the  conquered.  We  did  not  call  upon  Spain 
for  one,  because  that  would  be  futile.  She  had  no  money; 
she  had  no  credit ;  she  had  no  ships ;  she  had  nothing  except 
only  some  real  estate,  but  we  happened  to  need  some  of  that 
in  our  business,  and  Porto  Rico  was  a  part  of  it.  What  did 
we  want  with  Porto  Rico  ?     Not  that  we  might  govern  over 


14 

that  little  island;  not  that  we  might  rule  her  people;  not 
that  we  might  exact  tribute  from  her;  not  that  we  might 
get  any  money  out  of  her,  but  simply  that  we  might  put 
ourselves  in  a  situation  with  respect  to  the  Atlantic  end 
of  that  Panama  canal,  such  as  we  had  placed  ourselves  in 
by  the  annexation  of  Hawaii  as  to  the  Pacific  end.     We 
had  it  all  buttoned  up  satisfactorily  on  the  Pacific  side  and 
we  wanted  to  do  the  same  for  the  Atlantic  side;  so  when 
we  took  Porto  Rico,  coupled  with  the  Military  Reservations 
and  Naval  Stations  we  have  in  Cuba,  you  will  see  by  look- 
ing at  the  map,  at  a  glance,  that  we  control  the  Caribbean 
Sea  almost  as  completely  as  Gibraltar  dominates  the  Medi- 
terranean Sea.     That  being  true,  that  canal  is  safe  at  both 
ends,  as  everybody  knows  it  is  safe  in  the  middle.      (Ap- 
plause.)    It  is  safe  all  the  way  through;  we  have  got  it;  we 
are  building  it ;  it  is  to  be  for  the  benefit  of  the  American 
people,  not  only  for  national  defense,  but  also  for  purposes 
of  commerce. 

Now,  what  about  commerce  ?  A  great  many  people,  per- 
haps some  of  these  people  here  in  Columbus,  think  this  is 
simply  some  great  question  of  statesmanship  about  which 
they  are  not  immediately  concerned.  My  fellow-citizens, 
that  is  a  mistake.  We  retain  the  Philippines  for  the  same 
reasons  of  a  commercial  character  that  we  construct  the 
Panama  canal.  Under  these  protective  tariff  policies  that 
have  been  referred  to  here  to-night,  we  have  developed  as 
no  nation  ever  before  developed  in  the  history  of  the  world. 
We  have  reached  the  place  long  ago  foreseen  by  the  advo- 
cates of  a  protective  tariff  policy,  where  we  have  so  multi- 
jjlied  our  industries  and  increased  our  production  that  we 
not  only  supply  our  own  home  markets,  but  we  have  a  great 
surplus,  amounting  last  year  to  more  than  a  thousand  mil- 
!i(jns  in  \alue,  that  we  must  find  markets  for  abroad.  Where 
will   we  find  these  markets?     Our  surplus   is   rapidly   in- 
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creasing;  the  markets  of  Europe  are  not  increasing  in  like 
proportion  in  their  demands  upon  us.  Over  there,  while 
our  Democratic  friends  here  are  talking  about  free  trade, 
their  greatest  statesmen  are  pointing  to  America  as  an  ex- 
ample, and  all  are  talking  about  a  protective  tariff.  France, 
Germany  and  Russia  have  adopted  it,  and  England,  under 
the  leadership  of  Mr.  Chamberlain  and  Mr.  Balfour,  will 
do  the  same  as  soon  as  she  can  get  around  to  that  point, 
and  she  will  not  be  very  much  longer  about.  In  other 
words,  my  fellow-citizens,  not  across  the  Atlantic,  but  across 
the  Pacific,  we  must  look  for  the  increased  markets  that  are 
to  take  this  rapidly  increasing  trade.  Those  markets  are 
to  be  found  in  the  Orient,  in  China  and  Japan,  and  South- 
ern India,  and  the  Straits  Settlements.  They  have  eight 
hundred,  or  perhaps  a  thousand  millions  of  people  who 
want  to  trade  with  us,  and  with  whom  we  want  to  trade. 
We  want  to  get  our  surplus  over  there.  In  that  behalf  we 
are  not  only  building  this  Panama  canal,  but  we  are  improv- 
ing the  Ohio  river  and  all  its  tributaries.  This  great  Ohio 
Valley  is  directly  concerned,  because  when  that  canal  is 
completed,  as  it  soon  will  be,  and  when  the  Ohio  river 
improvement  is  completed,  we  will  have  a  great  navigable 
river  on  which  we  can  float  our  products  down  to  the  Gulf, 
and  then  through  the  canal,  and  we  are  closer  to  the  mar- 
kets of  the  Orient  than  any  of  our  European  competitors, 
and  closer  even  than  the  Atlantic  seaboard  territory.  That 
is  the  kind  of  policy  we  have  been  pursuing.  But  we  not 
only  want  to  get  to  the  markets  of  the  Orient;  we  want 
also  to  get  into  the  markets  of  the  Orient ;  therefore,  we 
are  interested  in  everything  that  concerns  the  question  you 
have  seen  so  much  about  in  the  papers,  of  an  open  door  or 
a  closed  door.  You  will  remember  two  or  three  years  ago 
it  was  announced  in  the  papers — and  truthfully — that  Rus- 
sia and  England  and  Germany  and  France — all  of  which 
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countries  had  made  lodgments  there — were  about  to  close 
the  door  against  the  United  States  as  to  trade  in  those  coun- 
tries. Then  it  was  that  Mr.  John  Hay,  one  of  the  wisest 
diplomats  who  ever  held  the  office  of  Secretary  of  State 
(applause),  took  his  pen  in  hand  and  won  for  himself  im- 
perishable honor  as  the  representative  of  this  Government, 
by  the  negotiations  that  ensued.  He  wrote  to  those  coun- 
tries and  told  them  we  had  this  condition  that  I  have  been 
referring  to,  that  it  was  quite  necessary  for  us  to  retain  our 
fair  share  of  the  foreign  markets ;  that  we  wanted  our  fair, 
and  only  our  fair  share,  and  that  we  would  regard  it  with 
displeasure  if  anybody  undertook  to  close  the  door  against 
us.  Well,  now,  a  few  years  ago  a  letter  of  that  kind  might 
have  been  pigeonholed,  and  an  answer  to  it  might  have  been 
delayed  weeks  or  even  months,  but  since  George  Dewey 
sailed  into  Manila  and  sunk  that  Spanish  fleet,  they  don't 
treat  Uncle  Sam's  letters  in  that  way  (applause),  and  hence 
there  came  back  to  us  practically  by  the  first  mail  answers 
from  all  of  them :  "Why,  yes,  certainly,  to  be  sure ;  we 
are  glad  you  let  us  know  about  it."  (Laughter.)  "It  is 
all  right ;  you  should  have  an  open  door." 

And  now,  my  fellow-citizens,  you  are  reading  every  day 
of  this  great,  stupendous  struggle  between  Russia  and  Japan, 
and  the  American  people  are  keenly  interested ;  lots  of  them 
know  why;  a  good  many  do  not  know  why,  but  all  seem 
intuitively  to  know  that  Japan  is  making  a  fight  that  means 
that  there  shall  be  open  doors  and  a  fair  chance  as  to  the 
trade  of  the  Orient  for  all  the  nations  of  the  earth.  They 
are  not  going  to  be  shut  out,  and  we  are  not  going  to  be 
shut   out.     (Applause.) 

Now  that  brings  me  to  the  Philippines.  We  have  got 
them.  Mr.  Taylor  told  you  how  we  got  them.  He  told 
you  how  Admiral  Dewey  went  down  there  and  sunk  the 
Spanish  fleet  and  took  possession  of  that  harbor,  and  he 
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told  you  correctly.  Let  me  add  to  what  he  said,  that  when 
the  smoke  of  that  battle  cleared  away,  Admiral  Dewey 
found  himself  in  possession  of  exactly  what  the  American 
people  have  always  stood  in  need  of  in  the  Orient,  a  harbor 
where  the  American  Navy  can  hang  up  its  hat  and  stay 
over  night  without  asking  anybody's  permission.  (Re- 
newed applause. )  And  that  is  something  that  we  will  never 
be  without  again,  as  long  as  we  have  sense  enough  to  keep 
the  Republican  party  in  power.  (Long,  continued  applause.) 

Now,  stop  and  think  for  a  moment  how  important  that 
is.  That  I  may  illustrate  to  you  its  importance,  let  me 
call  your  attention  to  the  fact  that,  according  to  interna- 
tional law,  when  two  nations  go  to  war  with  each  other, 
their  belligerent  ships  are  shut  out  at  once  from  all  the  neu- 
tral ports  of  the  earth.  The  ships  of  Japan,  for  instance, 
are  not  now  allowed  to  go  into  the  ports  of  any  country 
on  the  face  of  the  earth,  except  only  in  case  of  stress  or 
necessity,  and  she  has  not  seemed  to  have  any  "stress  or 
necessity"  or  anything  of  that  sort  so  far.  (Laughter  and 
cheering.)  The  ships  of  Russia  are  in  like  manner  barred 
out,  and  she  has  had  some  necessities.  She  has  gone  with 
some  of  her  ships  into  the  ports  of  China,  and  with  two 
of  them  she  has  come  into  our  port  at  San  Francisco,  and 
immediately  the  question  has  been  raised  as  to  her  right 
to  have  her  ships  go  into  that  neutral  port.  It  has  been 
decided  that  she  could  stay  there  longer  than  24  hours 
only  because  she  was  in  such  a  state  of  distress,  as  to  her 
ships,  that  it  was  inhuman  to  turn  her  out;  but  in  all  those 
cases,  she  has  been  required  to  dismantle  her  ships  and 
disarm  them  before  she  would  be  allowed  to  remain. 

Now  that  rule  of  international  law  applied  to  Com- 
modore Dewey  in  the  harbor  of  Hong  Kong,  when  war 
was  declared  between  Spain  and  the  United  States. 
He  was  there  with  our  little  squadron.     That  is  a  Brit- 
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ish  port.  According  to  international  law  he  could  not 
remain  there  longer  than  twenty-four  hours.  He  must 
at  once  sail  out  and,  as  Mr.  Taylor  told  you,  become  a 
derelict  on  the  bosom  of  the  sea  or  else  return  to  his 
nearest  home  port,  at  San  Francisco,  six  thousand  miles 
away  from  the  place  where  he  was  needed  and  where 
McKinley  did  not  want  him ;  where  Dewey  did  not 
want  to  go ;  where  he  could  not  help  us  in  the  impend- 
ing struggle.  That  was  the  situation.  Why  did  he 
have  to  do  thus?  Simply  because  we  had  no  port  in  all 
the  Orient,  where  we  had  a  right  to  stay,  in  time  of 
war,  a  war  in  which  we  were  engaged.  We  did  not 
want  him  to  come  back  to  San  Francisco.  We  did  not 
want  him  to  be  sailing  around  over  the  bosom  of  the 
sea  without  anything  particular  to  do,  and  so  President 
McKinley  sent  him  to  the  Phillipines  and  told  him  to 
capture  or  destroy  the  Spanish  fleet,  and  Dewey  did 
both.  (More  applause.)  When  he  reported  back  what 
he  had  done,  our  Democratic  friends  say  he  ought  to 
have  come  away.  They  say  it  was  all  right  to  go  there ; 
it  was  all  right,  inasmuch  as  we  had  war  with  the  Span- 
iards, to  sink  their  ships  and  to  kill  their  sailors,  but 
when  the  battle  was  over  and  the  victory  was  won.  he 
ought  immediately  "up  with  his  anchor  and  away." 

Well,  my  fellow-citizens,  have  you  ever  stopped  to 
think  where  he  would  have  gone  if  he  had  sailed  away? 
He  could  not  go  back  to  Hong  Kong.  War  was  still 
continuing.  He  was  still  barred  out  of  that  port.  He 
was  still  barred  out  of  every  port  in  the  Orient  except 
only  the  one  he  had  captured,  and  he  either  had  to  stay 
there  or  go  back  to  San  Francisco,  where  nobody 
wanted  him.  Tn  that  emergency  President  McKinley 
told  him  to  stay  just  where  he  was  and  to  get  acquainted 
with  the  folks.     (Laughter  and  applause.)     And  to  take 
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care  of  our  interests  there,  and  thus  he  remained  there 
until  the  war  ended.  Then  the  question  arose  whether 
we  should  take  the  Phillipines  as  we  had  taken  Porto 
Rico.  Well,  there  were  a  good  many  considerations 
which  moved  us  to  take  the  Phillipines.  We  did  not 
do  it,  however,  from  lust  of  power,  or  a  spirit  of  greed, 
or  to  acquire  more  territory.  We  did  not  do  it  from 
any  improper  reason.  After  the  most  careful  consid- 
eration that  it  was  possible  to  give  the  subject,  the  con- 
clusion was  reached  that  we  should  take  the  Phillipines 
for  a  number  of  reasons.  I  am  not  going  to  dwell  here 
to-night  upon  the  humanitarian  side  of  it.  It  is  not 
necessary.  Others  have  spoken  about  that.  That  was 
enough  of  itself.  It  was  an  act  of  humanity.  We  could 
not,  under  the  existing  circumstances,  be  guilty  of  an 
act  of  such  inhumanity  as  deserting  the  Phillipines  at 
such  a  critical  time  would  amount  to. 

But  there  were  other  reasons.  We  had  determined 
to  build  this  canal.  We  were  looking  forward  to  the 
time  when  the  canal  would  be  completed ;  when  Ameri- 
can commerce  would  pass  through  it,  by  millions  of 
tons,  going  to  the  Orient.  We  were  looking  forward 
to  the  time,  therefore,  when  we  would  be  knocking  at 
the  doors  of  the  Orient  to  enter  and  to  trade  with  the 
hundreds  of  millions  of  people  in  the  Orient.  So  we 
said,  now  we  never  had  a  port  here  before.  The  for- 
tunes of  war  have  brought  us  one,  and  in  the  wisdom  of 
the  statesmanship  of  the  Republican  party,  with  Wil- 
liam McKinley  at  the  head  of  it,  we  determined  that  we 
would  keep  it.  I  look  back  with  a  great  deal  of  satis- 
faction to  the  fact  that  I  never  had  any  hesitation  what- 
ever on  the  point  that  it  was  our  duty  to  keep  it — our 
duty,  not  to  our  Government  merely  as  such,  but  to  the 
millions  of  men  who  are  toiling  in  this  country  on  the 
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farms  and  in  the  work  shops  bringing  forth  this  sur- 
plus product  that  I  have  been  talking  to  you  about.  It 
was  our  duty  to  keep  them,  in  order  that  we  might  have 
a  base  of  operations  there,  so  that  if  anybody  under- 
took to  shut  the  door  in  our  face,  we  could  immediately 
proceed  to  kick  the  door  down.  (More  applause.)  It 
has  already  had  just  that  effect.  As  I  said  to  you  awhile 
ago,  when  it  was  threatened  to  close  the  door,  it  was 
not  necessary  for  us  to  flourish  a  big  stick  in  order  to 
open  the  door.  It  was  only  necessary  to  use 
some  soft  words,  but  they  were  words  of  serious- 
ness. They  were  words  of  meaning.  They  were 
words  spoken  by  the  representative  of  one  of  the  great- 
est peoples  on  the  face  of  the  earth,  this  great  Ameri- 
can people,  eighty  millions  strong,  a  nation  that  had 
shown  itself  to  have  as  good  fighting  qualities  as  any 
nation  on  the  face  of  the  earth.  (Long,  continued  ap- 
plause.) They  knew  there  was  an  administration  in 
power  at  Washington  which  would  not  permit  this 
people  to  be  deprived  of  its  rightful  share  of  the  mar- 
kets of  the  earth.  Therefore  they  yielded  to  that  de- 
mand, and  now,  how  many  things  have  occurred?  We 
have  enhanced  our  influence,  our  prestige,  our  power 
in  the  Orient. 

Mr.  Taylor  alluded  to  the  Boxers,  and  that  brought 
to  my  mind  a  story  which  every  American  should  be 
proud  of.  Democrats  and  Republicans  alike.  When 
the  Boxers  broke  loose,  when  they  shut  in  the  repre- 
sentatives of  other  nations  in  Pekin  and  threatened 
them  with  extermination,  when  they  cut  off  their  com- 
munications with  us,  the  nations  of  the  earth  concluded 
that  they  would  send  troops  to  relieve  them.  The  Eng- 
lish, the  Russians,  the  Japanese,  the  French,  all  sent 
their  troops  there,  and  we  sent  ours.     And  it  did  not 
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take  us  long  to  get  them  there.  We  took  them  out 
of  the  Philippines,  only  six  hundred  miles  away,  and 
g-ot  them  over  to  China  almost  before  our  Democratic 
friends  got  done  looking  through  the  Constitution  to 
ascertain  whether  or  not  there  was  authority  in  the 
Constitution  for  any  such  proceeding.  (Great  laughter 
and  long  continued  applause.)  A  splendid  little  army! 
Five  thousand  infantry,  cavalry  and  artillery,  com- 
manded by  a  splendid  Ohio  soldier.  General  Chaffee. 
(Applause.)  He  is  the  real  thing.  He  commenced  in 
the  Civil  War  as  an  enlisted  man  in  the  Union  Army 
and  fought  his  way  up  until  to-day  he  is  a  lieutenant- 
general  at  the  head  of  the  United  States  Army.  Well, 
he  went  over  there  to  take  command  of  that  little  army. 
A  council  of  war  was  called.  The  generals  command- 
ing all  these  different  detachments  were  present.  They 
were  unanimously  of  the  opinion,  and  so  expressed 
themselves,  that  the  ministers  were  perhaps  all  dead 
anyhow,  it  had  been  so  long  since  they  had  heard  any- 
thing from  them  ;  that  the  roads  were  very  bad  between 
Tin  Sing  and  Peking,  and  that  the  Boxers  were  numerous, 
and  that  their  respective  detachments  were  not  in  a 
proper  state  of  preparedness,  and  therefore  it  was  the 
part  of  wisdom  to  delay  for  a  time  the  advance  of  these 
different  detachments  upon  Peking.  When  they  were  all 
done,  General  Chaffee  was  asked  for  his  opinion.  He 
modestly  explained  his  regret  that  he  was  unable  to 
agree  with  them,  saying  that  he  was  there  under  per- 
emptory orders  from  President  McKinley  to  take  com- 
mand of  that  little  army  and  to  start  immediately  for 
Peking,  and  that  he  proposed  to  start  the  next  morning 
at  5  o'clock.  (Long,  continued  applause.)  He  further 
stated  that  he  would  like  to  have  their  company,  but  if 
they  could  not  go  along,  he  would  go  anyhow.     (Re- 
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newed  cheering  and  applause.)  And  the  next  morning 
at  4  o'clock  the  reveille  was  sounded  and  "the  old  coffee 
kettle  was  thrown  on  the  pole"  and  the  boys  in  blue  got 
their  breakfast,  strapped  on  their  knapsacks,  shouldered 
their  muskets,  fell  into  line,  and  with  Old  Glory  floating 
over  them  wheeled  out  into  the  road  and  started  for 
the  capital  of  the  Celestial  Empire.  (More  applause 
and  cheering.)  And  to  the  great  satisfaction  of  every- 
body, it  was  discovered  that  every  one  of  the  command- 
ers of  these  other  detachments  had,  during  the  night, 
for  some  reason  or  other,  changed  his  mind,  and  they 
all  went  along  with  us.  (Renewed  laughter  and  ap- 
plause.) General  Chaffee,  with  our  column,  led  the  ad- 
vance, and  the  ministers  were  rescued,  and  great  honor 
and  dignity  were  added  to  the  American  name  and  great 
renown  and  glory  to  the  old  flag  and  to  the  American 
soldiers.     (Prolonged  applause.) 

My  fellow-citizens,  that  little  incident,  following^after 
what  had  happened  at  Manila,  advanced  the  American 
name  and  the  American  influence  until  now  we  have 
an  influence  beyond  anything  anybody  ever  expected 
us  to  have  in  all  that  Oriental  country.  They  know  we 
have  the  Phillipines.  They  know  we  are  a  determined 
and  resolute  people.  They  know  we  have  suppressed 
an  insurrection  there.  They  know  we  have  established 
civil  government.  They  know  it  is  a  success.  There 
is  no  municipality  in  that  archipelago  that  has  not  the 
same  kind  of  a  civil  government  that  you  have  here  in 
Columbus,  in  principle  and  in  name,  and  no  municipality 
in  it  where  the  Filipinos  are  not  participating  in  that 
government.  And  they  know  something  else  to  the 
credit  of  the  American  people.  We  have  not  been  idle. 
We  have  not  suppressed  that  rebellion  and  established 
civil  government  alone,  but  we  have  established  educa- 
tional facilities. 
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We  have  to-night  in  tlie  Phihppines  over  two  thou- 
sand American  school  houses  scattered  throughout  that 
archipehgo  at  proper  and  convenient  places ;  over  each 
of  them  a  little  American  flag  and  inside  of  each  of  them 
a  little  American  school  teacher  (applause),  surrounded 
by  a  crowd  of  Filipino  children  hungering  and  thirst- 
ing for  education  and  knowledge,  and  especially  knowl- 
edge about  the  United  States  and  the  free  institutions 
of  this  great  country  of  ours.  I  was  talking  with  one  of 
those  teachers  a  few  weeks  ago  who  had  just  returned. 
She  was  telling  me  her  experiences.  She  said  the  only 
trouble  they  had  with  those  children  was  to  get  them 
to  go  home  when  school  let  out.  (Laughter  and  ap- 
plause.) Not  only  that,  but  we  have  found  it  neces- 
sary to  establish  a  great  normal  university  in  Manila, 
where  we  are  educating  Filipinos  to  be  school  teachers 
and  to  send  them  out  to  give  instructions.  Not  only 
that,  but  we  have  had  to  organize  and  conduct  night 
schools  in  order  to  answer  their  demands  for  education. 
Not  only  that,  but  at  all  of  the  army  posts  where  there 
are  no  school  houses  and  no  American  or  Philippine 
teachers,  our  officers  are  detailing  enlisted  men  from  the 
ranks,  who  are  acting  as  school  teachers.  There  is  not 
a  spot,  my  fellow-citizens,  on  the  face  of  the  earth  to- 
day where  there  is  such  hungering  and  thirsting  after 
knowledge  and  education  as  there  is  under  the  Ameri- 
can flag  in  the  Philippine  Archipeligo.  (Great  ap- 
plause.) It  is  one  of  the  grandest  chapters  that  the 
American  people  have  written  in  all  their  history.  My 
fellow-Democrat,  don't  you  wish  you  had  something 
to  do  with  it?     (Great  laughter  and  applause.) 

Suppose  now  that  Judge  Parker  should  be  elected? 
It  is  unsupposeable,  of  course ;  but  suppose  that  such 
a  thing  should  happen  and  he  would  undertake  to  carry 
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out  his  policy,  as  he  is  pledged,  to  abandon  the  Philip- 
pines (that  is  what  it  amounts  to),  what  would  be  the 
result?  He  would  have  to  send  somebody  over  I  sup- 
pose to  communicate  the  intelligence  in  an  official  way. 
We  can  imagine  the  Minister  Paramount  (we  will  call 
him  that  for  want  of  a  better  name)  going  to  represent 
the  Democratic  adminstration  in  the  Philippines,  to  exe- 
cute its  policy  there.  I  do  not  know  where  they  would 
get  him.  I  do  not  know  a  self-respecting  Democrat  in 
all  the  United  States  who  would  be  willing  to  under- 
take it;  but  I  expect  they  would  find  somebody;  they 
always  do.  He  would  go  over  there,  and  it  might  not 
be  much  trouble  for  him  to  order  the  army  home  or 
order  the  navy  back  into  the  American  waters,  but 
just  think  how  he  would  feel  marching  up  in  front  of 
one  of  those  little  school  houses,  tapping  on  the  door, 
the  teacher  coming  out  and  saying,  "What  is  wanted?" 
"Why,  I  have  come  to  tell  you  that  Parker  is  elected; 
that  Roosevelt  has  been  defeated,  and  we  have  con- 
cluded to  change  the  American  policy.  We  are  not 
going  to  keep  the  Philippines  any  longer,  and  I  am  here 
to  tell  you  to  dismiss  school ;  send  the  children  home ; 
let  them  take  their  books  with  them.  They  won't  need 
them  any  more.  The  Democratic  party  are  not  going 
to  keep  up  these  educational  facilities  and  advantages. 
Haul  down  the  flag,  pack  your  grip,  get  on  a  transport 
and  sail  out  for  the  United  States  as  soon  as  you  can." 
What  a  spectacle  that  would  be !  My  fellow-citizens, 
do  you  think  that  would  advance  our  prestige  in  the 
Orient?  Do  you  think,  after  an  act  of  that  character, 
any  nation  on  the  face  of  the  earth  would  hesitate  to 
slam  the  door  of  trade  in  our  face  if  she  saw  fit  to  do 
it?  Do  you  think  England  would  hesitate?  Do  you 
think    France    would    hesitate    or    Russia    or    Germany 
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would  hesitate?  Every  man  knows  to  the  contrary. 
Every  man  knows  that  that  would  be  to  destroy  all  we 
have  accomplished  and  established.  Now,  that  would 
be  bad  enough  simply  so  far  as  it  affected  our  good 
American  name,  but  it  would  be  absolutely  inexcusable 
and  indefensible  in  its  effect  upon  the  men  who  work  in 
the  shops  and  the  mills  of  Franklin  county  and  on  the 
farms  of  the  State  of  Ohio  and  the  rest  of  the  United 
States.  For  the  result  of  it  would  be  to  surrender  and 
sacrifice  at  one  stroke  all  our  advantages  with  respect 
to  trade  in  that  great  theater  of  coming  activity  and  op- 
portunity. It  would  mean  cutting  down  the  pay-rolls, 
lessening  the  production,  and  a  general  cramping  of 
business  conditions  here  in  the  United  States. 

My  fellow-citizens,  one  of  the  questions  presented  in 
this  campaign  is,  as  I  have  undertaken  to  indicate  to 
you,  of  men.  I  am  not  speaking  about  their  personal 
or  moral  character,  but  their  qualifications  for  this  high 
office  of  President.  We  want  a  man  there  who  is 
equipped ;  who  is  ready  for  any  emergency ;  who  thinks 
quickly,  perhaps,  but  always  thinks  correctly.  We  want 
a  man  there  who  represents  the  great  principles  of  the 
Republican  party ;  who  is  carrying  out,  and  will  continue 
to  carry  out,  the  patriotic  and  successful  policies  the 
American  people  have  inaugurated  and  established 
through  and  by  the  Republican  party.  We  want  a  man 
there  who  not  only  stands  for  the  continuation  of  our 
prosperity  at  home,  but  a  man  who  stands  for  the  main- 
tenance of  all  the  advantages  we  have  acquired  abroad. 
A  man  who  will  not  sacrifice  what  we  have  gained; 
what  we  have  struggled  for ;  w^hat  we  have  triumphed 
in  securing  and  what  every  American  ought  to  be 
proud  of. 

Now  we  are  nearing  the  end.     I  am  not  going  to 
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weary  you  with  any  longer  talk.  I  am  going  to  simply 
close  with  a  word  of  congratulation.  It  has  been  my 
fortune  in  this  campaign  to  travel  about  a  good  deal 
over  the  country.  I  have  been  in  some  ten  or  twelve  of 
the  other  States  of  the  Union,  where  it  was  thought  pos- 
sible it  might  be  necessary  to  make  some  effort  to  win 
a  victory  on  the  eighth  of  November  for  Theodore 
Roosevelt.  I  come  back  to-night  to  Ohio  to  engage  for 
the  rest  of  this  campaign  here  in  our  own  State.  I  take 
pleasure  in  bringing  you,  as  the  result  of  all  my  observa- 
tions, the  report  that  wherever  I  have  been  there  is  the 
same  magnificent,  intense  spirit  and  determination  to 
triumph  for  Republicanism  and  Roosevelt  in  Novem- 
ber, that  you  manifest  here.  I  have  been  in  Indiana  and 
in  West  Virginia.  I  have  also  been  in  New  York.  Our 
Democratic  friends  are  talking  about  carrying  those 
States.  I  say  to  you  here  to-night,  and  you  have  only 
to  live  to  the  eighth  day  of  November  to  see  the  pre- 
diction verified,  that  those  States  are  as  absolutely  cer- 
tain to  give  their  electoral  votes  for  Theodore  Roose- 
velt as  is  the  State  of  Ohio. 

You  are  engaged  in  a  great  work,  a  good  work,  not 
only  for  yourselves  here  in  Columbus,  and  ourselves 
throughout  the  State  of  Ohio,  but  for  the  whole  Ameri- 
can people,  from  ocean  to  ocean.  I  congratulate  you 
that  you  are  engaged  in  it  with  such  promise  of  suc- 
cess, and  I  thank  you  on  behalf  of  the  Republicans 
everywhere  for  such  loyal  and  such  inspiriting  support 
as  you  are  manifesting  and  giving  here  to-night. 
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SPEECH   OF. 

HON.  J.  B.  FORAKER 


AT  THE 


Music  Hall,  Cincinnati,  Ohio, 

Saturday   Nighty     October    2^^     100^* 


When  Senator  Fairbanks  concluded,  Chairman  Gor- 
don said: 

Ohio  has  had  many  great  men.  She  has  given  many 
men  to  this  country  who  have  led  in  the  great  battles 
that  have  been  fought  for  the  cause  of  Republicanism, 
but  in  the  history  of  this  great  State,  in  the  history  of 
this  great  party,  she  has  never  given  to  the  Republic  a 
njan  who  has  done  greater  service  than  our  own  fellow- 
townsman,  the  Senior  Senator  from  this  State,  Senator 
Foraker,  who  will  now  address  you.     (Applause.) 


Mr.  Chairman,  Ladies  and  Gentlemen: 

At  this  late  hour,  and  following  such  an  address  as 
we  have  listened  to  this  evening,  I  shall  not  undertake 
to  make  to  you  any  formal  speech.  I  shall  just  talk 
to  you  for  a  little  while;  and  I  want  to  talk,  in  the  first 
place,     about     Senator     Fairbanks.     (Applause.)     He 


seemed  to  have  a  sort  of  grudge  of  some  kind  against 
me.  (Laughter.)  I  judge  so  from  the  fact  that  he  lo- 
cated all  the  heroes  of  his  stories  in  Ohio,  and  some  of 
them  in  my  own  native  county.  (Laughter.)  Well,  I 
am  not  going  to  repay  him  in  kind.  I  want  to  say  that 
in  this  campaign,  now  so  rapidly  drawing  to  a  close, 
while  many  men  have  done  efficient  work,  no  man  on 
the  stump  has  rendered  service  to  his  party  and  to  our 
cause  comparable  with  that  which  Senator  Fairbanks 
has  rendered.  (Applause.)  He  has  literally  spoken 
from  one  end  of  this  country  to  the  other,  and  back 
again.  (Laughter.)  From  Maine  to  California,  through- 
out all  the  great  Western  States,  making  hundreds  of 
speeches,  and  not  one  single  sentence  has  he  uttered 
that  any  Democrat  has  been  able  to  criticise.  (Ap- 
plause.) No  man,  a  candidate  for  high  office  in  this 
country,  has  ever  borne  himself  more  nobly,  more 
grandly  than  he,  and  it  is  a  great  satisfaction  to  know 
that  the  services  he  has  thus  rendered  are  so  highly 
appreciated  as  this  audience  indicates  they  are  in  this 
patriotic  Republican  city  of  Cincinnati.  He  will  have 
his  reward  on  the  8th  day  of  next  November.  (Ap- 
plause, and  cries  of  "Good!") 

I  could  not  help  thinking,  as  I  sat  here  on  this  plat- 
form and  listened  to  his  thrilling  story  of  Republican 
achievements  and  saw  this  magnificent  audience  he 
was  addressing,  how  grand  a  thing  it  is  to  be  a  mem- 
ber of  the  Republican  party.     (Applause.) 

I  heard  a  frienc  of  mine  tell  a  story  to-day  that  seems 
to  me  to  fit  in  here  very  well.  He  said  there  were  a 
German,  an  Englishman  and  an  Irishman  together,  and 
in  the  course  of  their  conversation  the  Englishman  in- 
quired of  the  German,  "What,  if  you  were  not  a  Ger- 
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man,  would  you  rather  be?"  And  the  German  said,  if 
he  were  not  a  German,  he  would  rather  be  an  English- 
man; and  then  the  German  asked  the  Englishman  the 
same  question,  and  the  Englishman  answered,  that  if 
he  were  not  an  Englishman  he  would  be  a  German. 
And  then  they  turned  to  the  Irishman  and  said,  "Pat, 
if  you  were  not  an  Irishman,  what  would  you  rather 
be?"  Pat  scratched  his  head  and  thought  a  moment, 
and  then  said:  "If  I  were  not  an  Irishman,  I  would  be 
ashamed."  (Prolonged  applause.)  And  so  it  seems 
to  me  that  every  American  citizen  who  has  been  free 
to  make  his  choice  of  party  affiliation  should,  in  the 
presence  of  the  magnificent  record  that  has  been  so 
thrillingly  recounted  here  this  evening,  be  ashamed  if 
he  is  not  a  Republican.  (Applause.)  Senator  Fairbanks 
has  not  exaggerated  what  the  Republican  party  has 
done  for  this  country  during  the  last  seven  years.  He 
has  told  you  in  fitting  terms  of  the  poverty  and  the  dis- 
tress and  the  idleness  that  prevailed  in  this  country  un- 
der the  administration  of  Mr.  Cleveland.  He  has  also 
told  you  in  glowing  language  of  the  prosperity  that  has 
prevailed  since  the  inauguration  of  Wm.  McKinley. 
(Applause.)  You  know  not  only  that  he  has  not  ex- 
aggerated it,  but  that  it  is  impossible  for  any  human 
language  to  exaggerate  it.  You  know  we  have  not 
only  had  an  unprecedented  prosperity,  but  you  know 
that  it  has  been  a  prosperity  for  every  State  in  this 
Union,  for  every  section  of  this  broad  land,  North,  South, 
East  and  West;  a  prosperity,  as  Senator  Fairbanks  has 
said,  for  the  Democrats  as  well  as  the  Republicans — 
for  every  class  of  people.  And  yet,  notwithstanding 
this  fact,  I  find  in  the  newspapers  of  this  morning  a 
speech  reported  to  have  been  made  yesterday  by  Judge 


Parker  at  his  home  at  Esopus,  in  which  he  says,  speak- 
ing to  a  delegation  of  farmers — from  Wall  Street 
(laughter),  that  the  farmers  of  this  country  have  suf- 
fered on  account  of  the  tariff.  I  would  read  it  to  you, 
but  I  have  General  Shattuc's  glasses,  and  I  fear  he  is  too 
old  for  me.  (Laughter.)  Possibly  I  can  read  it.  If 
so,  I  will.  Yes,  I  can.  This  language  cannot  be  im- 
proved upon:  "The  farmers  suffered  even  more,  pos- 
sibly, than  the  wage  earner,  by  excessive  tariff  duties." 
Then  he  proceeds  to  tell  those  farmers  how  we  are 
compelled  to  pay  $9.00  a  ton  more  for  steel  rails  than 
they  are  sold  for  abroad.  (Applause.)  I  will  leave 
that  part  of  his  speech  to  the  railroads,  who  use  steel 
rails  and  are  not  an  object  of  solicitude,  because  able  to 
take  care  of  themselves. 

But,  my  fellow-citizens,  let  us  stop  and  think  for  a 
moment  about  what  he  says  about  the  farmers.  Have 
the  farmers  of  this  country  been  suffering  during  the 
last  seven  years?  (Cries  of  "No!")  Only  this  after- 
noon in  Xenia,  Ohio,  I  spoke  in  an  Opera  House  filled 
with  farmers,  and  from  their  general  appearance  they 
might  have  been  mistaken  for  so  many  bank  presidents. 
(Applause.)  I  did  not  see  one  of  them  who  was  not 
clad  in  becoming  clothing,  who  did  not  look  happy,  who 
did  not  look  prosperous,  who  did  not  seem  to  know 
that  "The  frost  was  on  the  pumpkin  and  the  corn  was 
in  the  shock."  (Applause.)  Senator  Fairbanks  well 
remembers  how  the  Dingley  Law  was  framed,  and  if 
you  never  read  it,  I  would  be  glad  if  you  would  read  it, 
in  view  of  this  statement  of  Judge  Parker.  You  will  find 
that  the  framers  of  that  Dingley  Law  did  not  forget 
any  interest  or  any  industry  in  this  broad  land,  least 
of  all  the  farmer,  who  is  protected  by  it  as  to  every 


product  he  brings  forth.  There  is  a  tariff  on  corn,  and 
on  wheat,  and  on  everything  else,  from  corn  and  wheat 
down  to  butter  and  eggs;  and  the  result  is  that  the 
farmers  of  this  country  were  never  so  prosperous  as 
they  are  to-day,  because  they  not  only  have  our  tre- 
mendous home  markets  that  have  been  built  up  under 
the  Dingley  Law,  but  they  have  those  home  markets 
all  to  themselves.  No  Canadian  eggs,  or  Canadian  but- 
ter, or  rye,  or  oats,  or  barley,  or  wheat  can  come  into  this 
country  until  they  walk  up  to  the  Captain's  ofifice  and 
settle  with  Uncle  Sam.  (Applause.)  If  the  farmers 
who  waited  on  Farmer  Parker  yesterday  (laughter) 
could  only  travel  about  through  Ohio  and  other  States 
of  this  Union,  as  I  have  been  doing  during  this  cam- 
paign, they  could  not  help  finding  out  the  fact  that  there 
is  not  an  acre  of  farm  land  in  all  this  whole  country, 
from  ocean  to  ocean,  that  is  not  worth  to-day  at  least 
fifty  per  cent,  more  than  it  was  when  McKinley  was 
elected.  (Applause.)  There  never  was  a  time  in  the 
history  of  this  country  when  the  farmer  owed  so  few 
mortgages  as  he  owes  to-day.  There  never  was  a  time 
when  he  had  as  much  money  as  he  has  to-day  with 
which  to  buy  all  the  land  that  next  adjoins  him.  (Ap- 
plause.) And  as  it  is  with  the  farmer,  so  it  is  with 
every  industry  in  this  broad  land.  Why?  Think  of  the 
figures  that  have  been  named ;  think  of  the  aggregate 
of  the  balances  of  trade  in  favor  of  this  country  in  the 
last  seven  years;  amounting  to  the  incomprehensible 
sum,  for  such  it  is,  of  three  thousand,  six  hundred  mil- 
lions of  dollars.     No  wonder  we  have  prosperity. 

And  now,  my  fellow-citizens,  I  want  to  tell  you  an- 
other story  illustrating  what  I  have  in  mind.  These 
stories  do  not  originate  with  me.     I  hear  them  as  I 


go  about,  and  then  I  borrow  them  from  the  people  who 
tell  them.  (Laughter.)  This  story  is  also  about  an 
Irishman,  who  had  just  landed  in  this  country.  He  had 
never  seen  a  train  of  cars  go  through  a  tunnel.  It  was 
his  fortune  to  be  standing  with  a  friend  near  a  tunnel 
that  he  had  come  to,  as  he  was  travelling,  when  a  light- 
ning express  came  down  the  track;  it  came  thundering 
along,  whizzed  by  them,  and  shot  into  the  tunnel  and 
disappeared  out  of  sight.  His  friend  said  to  him  :  "Well, 
Pat,  what  do  think  of  that?"  He  thought  a  moment 
and  said:  "Well,  I  was  thinking  what  a  hell  of  a  smash- 
up  there  would  have  been  if  that  train  had  missed  that 
hole."     (Laughter  and  applause.) 

My  fellow-citizens,  we  had  the  same  kind  of  prosper- 
ity in  1892  that  we  have  now,  but,  as  Senator  Fairbanks 
has  told  you,  we  missed  the  hole  that  year.  We  flew 
the  track,  and  did  not  get  through  the  tunnel,  and  there 
was  a  smash-up  that  we  did  not  recover  from  until  four 
years  later,  when  we  stuck  to  the  track,  and  went  through 
on  the  lightning  express  (applause)  ;  but,  as  it  was  in 
1892,  so,  too,  will  it  be  again  in  1904,  if  we  should  make 
the  mistake  of  turning  the  Republican  party  out  of 
power  and  putting  the  Democratic  party  in,  and,  there- 
fore, it  is  that  the  people  of  this  country,  without  making 
any  great  demonstration  about  it,  for  it  is  true  there  has 
been  no  great  excitement  in  this  campaign,  are  yet 
nevertheless  of  one  mind,  and  that  is  that  on  the  8th 
day  of  next  November  they  will  vote  approbation  for 
Republican  policies  and  a  continuance  in  office  of  Theo- 
dore Roosevelt.  (Applause.)  But  they  tell  us  that 
Mr.  Roosevelt  is  a  dangerous  man.  (Laughter.)  There 
is  some  truth  in  that.  He  is  dangerous  to  Democrats 
(laughter)   and  he  is  dangerous  to  rascals  whom   he 


may  chance  to  find  in  office.  (Applause.)  But,  my 
fellow-citizens,  I  think  I  am  pretty  well  acquainted  with 
him.  I  have  been  compelled  to  know  him  pretty  well. 
As  your  representative,  it  has  been  necessary  I  should 
see  a  great  deal  of  him.  As  a  result  of  it,  I  can  say  to 
you  in  all  good  conscience  that  there  never  was  in  the 
White  House  a  better  equipped  man  for  the  Presidency, 
nor  did  there  ever  sit  there  a  man  more  ready  to  listen 
to  reason  before  deciding  a  question.  (Applause.)  I 
need  not  tell  you  he  is  a  fearless  man.  You  know  he 
is.  Every  man  knows  he  is  not  afraid  of  any  human 
being  on  the  earth,  from  a  trust  magnate  down  to  a 
walking  delegate.  (Applause.)  To  each  and  every 
man,  high  or  low,  white  or  black,  rich  or  poor,  he  will 
mete  out  exactly  what  he  is  entitled  to  under  the  law — 
nothing  more,  nothing  less.  (Applause.)  The  only 
fear  I  have  ever  known  him  to  show  has  been  the  fear 
that,  possibly,  under  some  circumstances,  he  might  not 
be  able  to  do  his  whole,  full  duty  in  the  administration 
of  his  office.  That  is  all.  He  is  pretty  quick  to  reach 
conclusions,  but  he  has  not  made  any  mistakes.  Our 
Democratic  friends  have  not  yet  been  able  to  point  out 
one.  He  does  not  waste  any  time  putting  his  ear  to 
the  ground  to  find  out  which  way  public  sentiment  is 
moving.  He  spends  his  time  investigating  subjects  that 
arise,  and  he  is  quick  as  a  flash  to  see  the  right,  and 
just  as  quick  to  do  the  right  thing.  (Applause.)  He 
generally  has  it  done  before  our  Democratic  friends 
finish  going  through  the  Constitution,  searching  to  find 
out  what  authority  he  has.      (Applause.) 

Senator  Fairbanks  has  alluded  to  the  Panama  Canal, 
and  his  recognition  of  the  Panama  Republic.  Let  me 
add  just  a  word  to  what  he  has  said.     We  had  an  agree- 
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ment  with  Colombia  first  under  a  protocol,  that  she 
should  have  seven  millions  of  dollars  for  the  conces- 
sional rights  we  asked  for,  but  when  we  came  to  make 
the  treaty,  after  we  decided  in  favor  of  the  Panama 
route,  they  insisted  that  they  must  have  ten  millions; 
and  rather  than  be  balked  about  the  matter,  and  desir- 
ing to  be  generous,  as  well  as  just,  we  acceded  to  their 
demand,  and  agreed  to  give  them  ten  millions  of  dol- 
lars, and  to  give  them  practically  everything  else  they 
had  asked  for,  and  after  we  had  ratified  that  treaty  and 
sent  it  down  to  them,  they  dilly-dallied  with  it  for  some 
months,  and  then  announced  that  it  was  rejected,  and 
that,  too,  without  any  consideration  whatever;  and  the 
only  communication  we  had  on  the  subject  was  an  un- 
official one  given  out  to  a  newspaper  in  the  city  of  New 
York,  by  a  citizen  of  Colombia,  who  had  evidently  gone 
there  for  that  purpose,  according  to  which  we  were  told 
that  they  would  ratify  the  treaty  if  we  raised  the  sum  to 
twenty-five  millions.  That  went  beyond  the  limit. 
Uncle  Sam  is  rich.  He  is  generous.  He  always  wants 
to  be  generous.  He  is  generally  willing  to  pay  more 
than  a  thing  is  worth,  if  there  is  a  decent  demand  made; 
but  he  is  not  going  to  be  stood  up  by  anybody  on  the 
face  of  the  earth,  and  especially  not  by  anybody  from 
South  America.  (Applause.)  For  that  people,  of  all 
others,  should  be  just  in  their  dealings  with  us.  And  so 
it  was  we  commenced  to  turn  our  attention  again  to  the 
Nicaraguan  route,  and  when  little  Panama,  the  one  great 
sufferer,  saw  that,  she  ceded  and  established  an  inde- 
pendent government.  The  Republic  of  Panama.  She 
proclaimed  it  to  the  world,  and  three  days  afterward 
Theodore  Roosevelt  recognized  it.  Why  he  took  three 
days,  I  do  not  understand.     (Laughter.)     Our  Demo- 


cratic  friends  claim  he  was  in  haste.  He  was  not.  When 
the  Republic  of  France  was  proclaimed,  we  recognized 
it  the  very  next  day.  When  the  Republic  of  Spain  was 
proclaimed  some  years  ago,  we  recognized  it  the  very 
same  day.  When  the  Emperor  Dom  Pedro  was  over- 
thrown in  Brazil  and  a  republican  government  estab- 
lished, we  forthwith  recognized  that,  and  so  it  was  that 
Theodore  Roosevelt  had  abundant  precedent  for  a 
speedy  recognition.  But,  as  has  been  told  you,  there 
was  an  emergency  in  this  case.  Since  1846  we  have 
been  under  treaty  obligations  to  preserve  peace  and  or- 
der on  the  Isthmus  of  Panama  at  the  transit.  This  se- 
cession was  calculated  to  precipitate  war.  Colombia 
commenced  marshaling  her  army.  She  assembled  four 
hundred  men  and  eighty-seven  colonels.  (Laughter.) 
They  commenced  threatening  all  kinds  of  dire  doings. 
Among  other  things,  they  were  going  to  kill  some 
Americans,  and  destroy  some  American  property,  and 
they  were  going  to  fight  the  Panamans  on  the  transit. 
It  was  in  that  emergency,  to  obey  and  discharge  the  ob- 
ligations of  our  treaty,  that  President  Roosevelt  ordered 
from  the  Nashville  the  marines  to  be  landed,  and  they 
landed — 24  of  them.  (Laughter.)  That  was  enough, 
because  they  carried  the  American  flag  with  them.  (Ap- 
plause.) They  represented  the  power  and  the  authority 
of  this  great  Republic,  the  United  States  of  America. 
Later  thirty  or  forty  more  were  landed,  and  they  gave  it 
out  as  the  order  of  President  Roosevelt  that  they  were 
there  not  to  make  war  on  anybody,  but  only  to  protect 
American  rights  and  property,  and  to  preserve  peace 
and  law  and  order  on  that  transit,  and,  therefore,  if  the 
Colombians  wanted  to  fight  they  were  welcome  to;  that 
was  none  of  our  business,  but  they  must  find  some  other 
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place  than  that  particular  spot  to  do  their  fighting.  (Ap- 
plause.) They  were  told  that  if  they  wanted  to  fight 
to  go  off  in  the  woods.  (Laughter.)  That  settled  it, 
for  if  a  South  American  can't  fight  within  reach  of  the 
telegraph,  so  it  can  be  easily  reported,  he  does  not  want 
to  fight  at  all  (laughter) ;  and  so  it  was  that  we  acted 
throughout,  as  well  as  in  recognizing  the  Republic  of 
Panama,  in  discharge  of  our  treaty  obligations.  Our 
Democratic  friends,  in  the  debates  in  the  Senate  and 
House,  sought  in  vain  to  find  a  weak  spot  in  all  the 
record  that  had  been  made.  As  a  result  of  it  all,  we 
now  have  that  canal.  We  are  in  possession  of  it.  We 
are  engaged  in  constructing  it,  and,  as  I  have  said  else- 
where, my  Democratic  friends,  although  you  stood  out 
in  opposition  until  now,  we  are  going  to  give  you  an 
opportunity  to  take  part  in  the  glorious  work.  We  are 
going  to  let  you  help  us  dig  it.  (Laughter.)  That  is 
something  you  are  well  qualified  for.  (Laughter.) 
When  we  get  it  constructed  it  will  be  an  American 
canal,  paid  for  with  American  money,  controlled  by  the 
United  States  of  America,  but  we  will  allow  all  the  na- 
tions of  the  earth  to  use  it  for  peaceful  purposes,  on  such 
terms  and  on  the  payment  of  such  tolls  as  we  see  fit  to 
prescribe.     (Applause.) 

My  fellow-citizens,  let  me  pass  from  that,  for  it  natu- 
rally follows,  to  something  else.. 

You  have  heard  a  good  deal  said  recently,  and  I  have 
noticed  that  a  good  deal  of  it  has  been  said  in  Cincin- 
nati, about  what  they  call  the  spirit  of  imperialism.  We 
are  charged  with  having  had  a  spirit  of  imperialism  at 
the  basis  of  the  acquisition  of  the  Philippines,  Porto 
Rico  and  Hawaii.  Let  me  say  to  you,  no  such  spirit  en- 
tered into  these  acquisitions.     I  think  I  know  as  much 
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as  any  other  man  of  just  how  these  islands  came  to  be 
annexed.     We  resolved  to  build  that  canal.     We  re- 
solved to  build  that  when  we  saw  the  Oregon  sailing 
around  Cape  Horn,  trying  to  reach  our  fleet  in  Cuban 
waters.     She  happened  to  be  on  the  one  side,  and  we 
wanted  her  on  the  other.     Weeks  passed — of  suspense 
and  anxiety,  as  the  Oregon  sailed  around  the  Horn,  and 
you  will  remember  in  what  a  state  of  uneasiness  we 
were  for  fear  that  the  whole  Spanish  fleet,  knowing  that 
the  Oregon  was  coming,  would  take  advantage  of  the 
situation,    meet  her    somewhere    down  on  the    South 
American  coast  and  fight  her,  she  being  single-handed, 
and  destroy  her.     We  were  a  good  deal  relieved  when 
Capt.  Clark  told  us,  upon  his  arrival,  that  the  anxiety 
he  had  all  the  while  was  that  the  Spanish  fleet  might  not 
fall  in  with  him.     (Applause.)     We  did  not  know  as 
much  about  the  American  navy  then  as  we  know  about 
it  now.     But    when  we  saw  the  Oregon  thus  sailing 
thousands  of  miles.  President  McKinley  and  those  as- 
sociated with  him  resolved  that,  come  what  might,  we 
would  proceed  immediately  to  construct  that  Isthmian 
canal.     What  we  have  done  has  been  in  pursuance  of 
that   resolution.     But  intending  to  make  it  really  an 
American  outpost,  intending  to  expend  and  invest  pos- 
sibly three  hundred  millions  of  dollars  in  it,  knowing  it 
would  take  probably  that  sum,  we  naturally  thought  that 
it  was  wise  statesmanship  to  take  every  step  that  we 
might  be  able  conveniently  to  take    to  provide  for  its 
defense.     Just  then  Hawaii  came  again,  petitioning  the 
United  States  to  annex  her.     She  had  been  annexed 
once  before.     Our  flag  was  up  there,  but  before  the 
treaty   of   annexation   was   ratified,    Grover   Cleveland 
came  in  and  hauled  it  down.     He  will  never  haul  the 
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flag  down  again.  (Applause.)  When  Hawaii  thus 
presented  her  petition  to  us,  we  acted  favorably  upon  it, 
not  that  we  wanted  more  territory  to  govern,  nor  that 
we  wanted  to  rule  over  more  people,  but  because  we 
wanted  to  promote  the  welfare  and  provide  for  the 
common  defense  of  the  American  people.  We  took  the 
map  and  looked  at  it.  There  was  Hawaii,  a  veritable 
outpost  of  the  United  States,  situated,  as  it  was,  2,100 
miles  from  San  Francisco,  out  in  the  Pacific  Ocean;  not 
another  island  to  the  north  of  her  until  you  come  to  the 
Aleutian  Islands,  which  we  already  owned;  not  another 
island  to  the  south  of  her  until  you  cross  the  equator 
and  sail  into  the  far-distant  southern  seas;  and  not  an- 
other to  the  west  until  you  come  to  the  Orient.  With 
Hawaii  in  our  possession,  and  with  a  great  naval  sta- 
tion there,  it  will  be  impossible  for  any  hostile  ship  of 
war  to  approach  that  canal  or  to  approach  our  Pacific 
coast  from  the  Orient;  not  even  a  Japanese  warship 
could  get  by.  (Applause.)  With  Hawaii  in  our  pos- 
session, the  defense  of  that  end  of  the  canal  was  pro- 
vided for.  Then  the  war  ended,  and  we  concluded  we 
would  take  Porto  Rico.  Again,  I  say,  we  did  not  want 
more  territory.  We  did  not  want  to  govern  that  peo- 
ple. We  took  them  because  we  wanted  to  do  for  the 
Atlantic  end  of  that  canal  just  what  we  had  done  for 
the  Pacific  end.  We  took  it,  because,  with  Porto  Rico 
in  our  possession,  and  with  the  naval  and  military  sta- 
tions we  have  reserved  in  Cuba,  we  command  the  Carib- 
bean sea  as  completely  as  Hawaii  does  the  Pacific  end. 
We  could  not  get  our  Democratic  friends  to  join  with  us 
in  this  work,  but  we  did  not  expect  them  to.  We  knew 
from  the  outset  that  it  would  be  impossible  for  them  to 
appreciate  a  great,  wise  policy  of  American  statesman- 
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ship  such  as  I  have  described.  (Applause.)  Then  we 
came  to  the  Philippines.  We  naturally  wanted  Porto 
Rico  and  Hawaii,  but  when  we  came  to  determine  the 
conditions  of  peace  we  concluded  we  would  take  the 
Philippines  also.  There  was  a  humanitarian  side  about 
it  which  I  will  not  stop  to  discuss.  We  did  not  act  has- 
tily. We  investigated  thoroughly  and  acted  delibe- 
rately. One  great  controlling  thought,  one  that  the 
people  here  in  Cincinnati  are  directly  interested  in,  was 
our  future  commercial  necessitites.  We  want  to  see 
the  improvement  of  the  Ohio  river  carried  on  to  a 
speedy  completion  (applause),  so  that  the  ten  millions 
of  people  living  in  the  Ohio  Valley  may  be  able  to  float 
their  surplus  products  on  the  bosom  of  the  Ohio,  down 
the  Mississippi  river,  across  the  Gulf,  into  and  through 
the  canal,  and  thus  make  us  nearer  to  the  Orient  than 
any  of  our  European  competitors.  (Applause.)  We 
looked  ahead  far  enough  to  realize  that  we  not  only 
want  to  go  to  the  Orient  with  our  products,  but  that 
when  we  get  there  we  will  want  to  get  into  the  Oriental 
markets.  We  did  not  want  anybody  to  close  the  door 
against  Uncle  Sam ;  and  we  don't  intend  anybody  shall. 
(Applause.)  But  if  we  should  stand  idly  by  they  would 
be  closed  against  us.  You  will  remember  that  only  two 
or  three  years  ago  Russia,  France,  Germany  and  Eng- 
land, having  made  lodgments  and  taken  control  of  cer- 
tain spheres  of  territory  in  China,  according  to  common 
report,  and  that  report  was  based  on  fact,  seemed  to 
contemplate  the  partitioning  of  China  and  the  appro- 
priation of  it  to  themselves.  That  would  have  closed 
the  door  against  us  as  to  trade  in  the  Orient.  In  that 
emergency,  John  Hay  (long  applause) — I  am  glad  to 
know  from  that  demonstration  that  you  properly  appre- 


14 


date  him.  (Applause.)  He  is  one  of  the  wisest, 
most  patriotic  and  diplomatic  of  all  the  Secretaries  of 
State  who  have  ever  held  that  great  office  (applause)  — 
took  his  pen  in  hand,  at  the  crucial  moment,  and 
addressed  these  several  Pow^ers  a  circular  note,  telling 
them  in  effect  of  the  tremendous  prosperity  we  have 
here,  of  our  necessity  to  look  out  for  our  share  of  these 
increased  and  additional  markets  and  our  desire  to  trade 
in  them,  and  concluded  by  saying  that  if  they  undertook 
to  close  the  door  against  us  we  would  regard  it  with 
extreme  displeasure.  (Applause.)  That  is  all.  A 
note  like  that  sent  to  these  great  Powers  ten  years  ago 
might  have  been  answered  in  the  course  of  six  or  eight 
weeks  or  months,  but  in  all  probability,  when  the  answer 
came,  it  would  have  been  evasive — but  since  George 
Dewey  sailed  into  Manila  harbor  (applause)  nobody 
treats  the  communications  of  the  United  States  in  that 
way.  (Applause.)  And  so  it  was  that  by  early  mail 
there  came  back  prompt  and  satisfactory  answers  from 
every  one  of  them.  The  effect  of  them  was :  "Why, 
yes,  certainly,  to  be  sure;  glad  you  let  us  know  about 
it."     (Laughter  and  applause.) 

The  last  thing  Russia  did  before  she  got  so  busy 
she  could  not  think  of  anything  else  except  the  busi- 
ness on  hand,  was  to  designate  two  ports  of  entry  that 
should  forever  be  open  to  American  commerce.  (Ap- 
plause.) 

Well,  my  fellow-citizens,  we  had  all  that  in  view 
when  we  took  from  Spain  a  cession  of  the  Philippines. 
We  did  not  take  them  to  make  money.  We  had  no 
thought  of  levying  tribute  upon  them.  We  had  no 
lust  for  power  in  the  matter.  We  had  no  greed  for 
land;  no  improper  spirit,  but  only  regard  for  the  mil- 


15 


lions  of  this  country,  toiling  in  the  shops  and  the  fac- 
tories of  such  cities  as  Cincinnati,  and  the  milHons  who 
Hve  on  our  farms.  We  felt  that  we  owed  it  as  a  duty 
to  the  American  people  to  preserve  for  them  their  fair 
share  of  these  great  growing  markets  of  the  world. 
(Applause.) 

How  do  the  Philippines  become  important  in  this 
matter?  some  one  asks.  I  will  tell  you,  and  I  cannot 
tell  you  better  than  to  recall  history.  When  the  Span- 
ish-American war  commenced,  international  law  went 
into  operation,  and  according  to  it  our  ships,  being  bel- 
ligerents, were  no  longer  allowed  the  courtesy  of  any 
neutral  port.  We  had  a  little  squadron  over  there,  not 
a  very  big  one,  but  it  turned  out  to  be  big  enough. 
(Applause.)  It  was  in  the  harbor  of  Hong  Kong,  un- 
der British  jurisdiction.  It  could  not  remain  there 
longer  than  twenty-four  hours.  Under  international 
law  it  would  be  an  act  of  hostility  for  England  to  allow 
it  to  remain  longer.  Where  was  it  to  go?  Our  nearest 
port  was  San  Francisco.  There  was  no  war  there. 
That  squadron  was  not  needed  there.  We  had  sent  it 
to  Hong  Kong  because  we  needed  it  there  in  time  of 
peace — much  more  was  it  needed  there  in  time  of  war. 
To  send  it  to  San  Francisco  was  simply  to  put  it  out 
of  commission  in  time  of  war,  when  it  was  needed. 
And  so  President  McKinley  cabled  to  Dewey,  telling 
him  war  had  been  declared ;  that  within  twenty-four 
hours  he  must  quit  that  port;  that  he  did  not  want  him 
at  San  Francisco,  and  he  did  want  him  some  place  else; 
and  so  he  told  him  to  go  down  to  the  Philippines  and 
find  that  Spanish  fleet  and  capture  or  destroy  it.  Dewey 
went,  and  did  both.     (Applause  and  laughter.) 

When  the   smoke  of  that  battle  cleared    away    he 
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found  himself  in  possession  of  one  of  the  most  magnifi- 
cent harbors  in  all  that  part  of  the  earth;  something  we 
had  been  without  but  in  need  of  since  the  beginning 
of  our  government;  but  something  we  will  never  be 
without  again,  unless  we  shall  be  guilty  of  the  grossest 
stupidity.  (Applause.)  At  last  we  had  a  place  where 
an  American  warship  could  stay  over  night  in  time  of 
war  without  asking  anybody's  permission.  (Laughter 
and  applause.)  We  had  a  place  that  was  exactly  fitted 
to  be  a  base  of  operations  for  the  protection  of  Ameri- 
can commerce  and  American  citizens  and  interests  in 
the  Orient.  Take  the  map  and  locate  the  Philippines. 
Call  in  your  Democratic  friend.  Show  it  to  him.  Ex- 
plain to  him  what  a  map  is.  (Laughter.)  He  will  ap- 
preciate it.  (Laughter.)  He  can  see,  as  you  will,  how 
the  Philippines  are  located — in  the  very  front  door  yard, 
as  it  were,  of  all  that  tremendous  population  to  be  found 
in  China,  Corea,  Manchuria,  the  Straits  Settlements, 
Oceanica  and  Southern  India.  He  will  appreciate,  as 
well  as  you,  how,  with  the  Philippines  in  our  possession, 
we  can  keep  a  naval  station  there  and  be  convenient  to 
the  place,  if  necessity  require  it,  where  a  navy  could  be 
made  use  of.  In  other  words,  so  long  as  we  maintain 
the  prestige  we  now  have,  and  maintain  the  advantage 
we  have,  there  will  be  no  closing  of  the  door  against  us. 
(Applause.) 

My  fellow-citizens,  our  Democratic  friends  appreciate 
that  Dewey  did  right  to  go  there.  That  it  was  all  right 
up  to  the  point  of  capture,  but  they  tell  us  he  should 
have  come  away  immediately.      (Laughter.) 

To  begin  with,  he  did  not  go  there  to  come  away.  He 
went  there  not  only  from  duty  but  because  of  necessity, 
and  if  he  had  come  away  there  was  no  place  to  go  to 
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except  San  Francisco.  So  President  McKinley  told  him 
to  just  to  sta}'-  there  and  get  acquainted  with  the  folks. 
(Applause.) 

We  did  not  know  much  about  them  at  that  time.  We 
had  no  thought  of  the  Philippines  when  that  war  com- 
menced. I  doubt  if  there  were  twenty  men  in  both 
Houses  of  Congress  who  could  have  told  you  where 
the  Philippines  were  located.  (Laughter.)  But  we 
soon  found  out. 

And  now  what  is  it  we  have  been  doing  there  ?  Judge 
Parker  has  been  talking  on  that  subject,  too.  He  says 
we  have  sacrificed  200,000  lives  there.  Every  man  and 
every  ofifiicer  sent  to  the  Philippines  from  the  beginning 
until  now  make  an  aggregate  of  less  than  124,000.  So 
that  if  we  had  lost  every  man  and  officer  we  have  sent 
he  would  still  be  75,000  too  high.  (Applause.)  But,  my 
fellow-citizens,  the  total  number  of  deaths  in  the  Philip- 
pines, those  occasioned  by  war  and  those  occasioned  by 
disease,  those  dying  in  hospitals,  those  occasioned  by 
accident,  including  the  Filipinos,  some  of  whom  found 
death  under  our  fiag,  amounts  to  less  than  6,000  men. 
I  am  willing  to  allow  some  margin  to  a  candidate  on  the 
Democratic  ticket,  but  for  him  to  miss  it  194,000  is  m- 
excusable,  even  in  the  last  days  of  a  dying  cause.  (Ap- 
plause.) 

He  tells  us  further  that  we  have  spent  $650,000,060 
there.  The  record  shows  we  have  spent  less  than  $200,- 
000,000,  and  I  may  add  that  more  than  half  that  amount 
was  made  necessary  because  of  the  attitude  of  his  party 
with  respect  to  the  Philippines  under  the  leadership  of 
William  Jennings  Bryan. 

Every  old  soldier  present  here  to-night — and  they  are 
out  in  force,  and  I  always  feel  courageous  when  they  are 
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about  (applause) — every  one  of  them  knows  that  the 
Southern  Confederacy  was  on  its  last  legs  early  in 
1864;  but  when  the  Democratic  National  Convention 
met  at  Chicago  in  that  year,  and  in  its  platform  declared 
that  the  war  was  a  failure  and  demanded  an  immediate 
cessation  of  hostilities,  and  nominated  George  B.  Mc- 
Clellan  as  their  candidate,  every  Confederate  took  a 
new  hitch  in  his  belt,  seized  his  gun  with  a  firmer  grip, 
trod  with  a  more  determined  step,  and  grimly  said,  "We 
will  fight  it  out  until  after  the  election."  And  they  did, 
and  that  period  covered  the  campaign  from  Chatta- 
nooga to  Atlanta,  and  the  bloody  battle  of  the  Wilder- 
ness, where  Grant  fought,  and  men  died  by  tens  of 
thousands ;  and  during  this  period  tens  of  millions  of 
dollars  were  expended  that  might  have  been  saved,  for 
they  were  determined  to  hold  out,  having  such  an  in- 
aucement,  until  the  election.  After  the  election,  how- 
dver,  they  went  down  the  toboggan  until  they  faced 
surrender  at  Appomattox.     (Applause.) 

So  it  was  that  although  Aguinaldo  was  already  a 
fugitive  before  Mr.  Bryan  was  nominated,  yet  they  de- 
termined to  hold  out  until  Mr.  Bryan,  who  was  their 
hope,  had  his  destiny  determined,  and  when  he  was  de- 
feated and  William  McKinley  continued  in  ofifice,  that 
rebellion  went  to  the  wall,  and  Aguinaldo,  whom  they 
had  termed  the  "George  Washington  of  the  Orient," 
proceeded  to  set  the  Democratic  party  a  splendid  ex- 
ample by  taking  the  oath  of  allegiance  to  the  United 
States.     (Applause.) 

Now,  my  fellow-citizens,  I  don't  want  to  detain  you 
longer,  and  yet  I  would  like  to  say  a  few  things  more. 
(Cries  of  "Go  on!  Go  on!").  What  I  want  to  say  to 
you  is  that  while  the  truth  is  that  the  Philippines  have 
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not  cost  us  as  much  as  $200,000,000,  yet  is  does  not  mat- 
ter whether  they  cost  us  $200,000,000  or  $650,000,000. 
Great  national  and  international  transactions  are  not 
measured  by  dollars  and  cents.  When  we  took  Hawaii 
we  did  not  stop  to  consider  how  much  it  would  cost  us 
to  pay  her  debts.  We  did  not  stop  to  consider  how 
much  money  we  would  have  to  spend  in  Porto  Rico, 
and  when  we  concluded  to  invest  the  two  or  three  hun- 
dred millions  necessary  to  build  the  Panama  canal,  we 
did  not  stop  and  figure  as  to  whether  we  would  get  divi- 
dends. We  were  providing  for  national  defense  for 
American  commerce ;  for  those  great  incalculable  re- 
sults that  rise  above  financial  calculation.  We  were 
thinking  of  the  national  defense  and  the  common  wel- 
fare. 

But,  my  fellow-citizens,  what  is  it  we  have  been  doing 
there?  You  would  think  from  the  way  our  Democratic 
friends  are  talking  that  we  were  doing  something  in  the 
Philippines  we  ought  to  be  ashamed  of,  something  that 
we  ought  to  apologize  for.  Not  so.  Let  me  say  to  you 
that  in  all  American  history  there  is  not  a  more  credi- 
table chapter  written  than  that  which  is  being  written 
by  the  United  States  in  the  Philippines.     (Applause.) 

Since  that  campaign  of  1900,  when  Bryan  was  de- 
feated and  the  insurrection  collapsed,  we  have  pro- 
ceeded to  establish  civil  government  throughout  the 
archipelago,  and  the  government  they  have  there  to- 
day is  the  lightest  in  its  burdens  they  have  ever  known. 
Participating  in  the  administration  of  that  government 
are  more  Filipinos  than  they  ever  dreamed  would  be 
allowed  to  have  part  in  their  government.  Every  Gov- 
ernor of  a  province  and  every  Mayor  of  a  municipality, 
with  but  few  exceptions,    are    Filipinos.     There    are 
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8.000  Filipinos  on  the  pay-rolls  of  the  civil  government 
in  the  Philippines;  and,  as  a  result,  it  is  true,  as  was 
said  by  the  chairman  of  the  Filipino  Commission  some 
time  ago,  that  v^hile  they  were  hostile  to  us  at  the  be- 
ginning (he  was  one  of  the  insurgents),  it  was  because 
they  did  not  know  any  difference  between  the  United 
States  and  the  Spaniard,  but  to-day  he  says  all  that  is 
changing.  "We  have  peace;  we  have  participation 
in  government;  we  have  the  best  government 
we  have  ever  known;  and  there  is  more  happiness 
and  more  contentment  among  us  than  we  ever  expected 
to  have  under  a  government  even  of  our  own."  (Ap- 
plause.) He  said,  in  addition,  if  the  United  States 
States  should  withdraw  its  authority  he  would  not 
want  to  return  to  his  home. 

But,  my  fellow-citizens,  it  is  not  alone  civil  govern- 
ment and  just  treatment  that  have  won  the  hearts  of 
the  Filipinos.  We  have  been  doing  something  else. 
We  have  been  establishing  schools  there.  There  are 
now  in  the  Philippines  2,000  little  American  school 
houses,  with  a  little  American  flag  flying  over  each  one 
of  them  (applause),  and  a  little  American  teacher  in- 
side of  each  one  of  them.  (Applause.)  Every  one  of 
those  school  houses  is  crowded  from  early  morning  un- 
til late  evening  by  Filipino  children  who  are  hungering 
and  thirsting  for  education,  and  particularly  for  knowl- 
edge about  the  United  States.     (Applause.) 

I  was  talking  with  one  of  these  teachers  a  few  weeks 
ago,  and  was  told  that  the  only  trouble  they  have  with 
these  little  Filipino  children  is  to  get  them  to  go  home 
when  school  lets  out.      (Laughter  and  applause.) 

Not  only  have  we  these  day  schools,  but  we  have  been 
compelled,  in  answer  to  the  demands  of  the  adults  for 
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education,  to  establish  night  schools.  In  Manila  we 
have  also  established  a  great  normal  university,  where 
we  are  teaching  Filipinos,  preparing  and  qualifying 
them  to  be  teachers  of  their  own  native  children.  (Ap- 
plause.) 

The  demand  has  been  so  increased  that  at  almost 
every  post  where  we  have  not  been  able  to  furnish 
teachefs,  the  officer  in  charge  has  been  detailing  en- 
listed men  to  teach.  My  fellow-citizens,  instead  of  its 
being  discreditable,  it  is  one  of  the  most  creditable 
chapters  that  has  been  written  in  modern  times  by  the 
United  States.     (Applause.) 

My  Democratic  friend,  don't  you  wish  you  had  some- 
thing to  do  with  it?     (Applause.) 

It  is  necessary  that  we  should  have  a  minority  party; 
it  performs  a  good  office.  It  puts  us  on  inquiry;  it 
makes  us  investigate ;  it  keeps  us  humble — from  get- 
ting proud;  keeps  us  attentive  to  business;  but  you 
don't  have  to  stay  in  this  minority  party  forever. 
(Laughter.)  Now  is  a  good  time  to  get  out  of  it.  You 
can't  do  Judge  Parker  any  good  anyhow.  (Laughter 
and  applause.)  His  case  is  already  lost,  and  I  advise 
you  to  get  over  into  this  Republican  party  that  does 
things  and  does  grand  things  ever.  (Applause.)  You 
have  no  idea  how  good  you  will  feel  when  the  returns 
are  coming  in.  If  you  come  over  and  help  us  you  can 
burn  tar  barrels  with  us  the  night  of  the  election. 
(Laughter  and  applause.) 

Suppose  now  that  this  country  should  go  Democratic 
on  the  eighth  day  of  November,  and  Judge  Parker  be 
elected  and  be  put  into  power,  committed  as  he  is  to  an 
abandonment  of  the  Philippines — (cries  of  "Soup 
houses!")  Yes,  there  would  be  soup  houses;  but  I  am 
thinking  of  what  would  happen  in  the  Philippines.  ' 
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I  suppose  Judge  Parker  would  appoint  some  "minis- 
ter paramount"  to  officially  communicate  to  our  repre- 
sentative there  the  fact  that  he  had  been  elected  and 
inaugurated — some  "minister  paramount,"  I  say,  to 
go  over  and  officially  order  the  army  to  come  home  and 
the  navy  to  sail  away  and  back  to  the  United  States. 
He  might  get  along  pretty  well  with  that,  but  what  a 
spectacle  there  would  be — what  a  trial  of  his  nerve  when 
he  undertook  to  visit  these  school  houses  and  give  them 
the  word.  Imagine  him  going  up  to  one  of  these  school 
houses  and  knocking  on  the  door.  The  teacher  opens 
it  and  says:  "What  is  it?"  "Beg  pardon,  madam,  but 
I've  come  to  tell  you  that  Parker  is  elected."  (Laugh- 
ter and  applause.)  "Roosevelt  has  been  defeated. 
The  Republican  party  has  been  turned  out  of  power. 
The  Democracy  have  come  in.  The  policy  of  the 
United  States  is  to  be  changed  with  respect  to  the  Phil- 
ippines, and  I  have  come  here  to  tell  you  of  that," 
"What  is  it  you  want  to  do?"  "I  want  you  to  dismiss 
school.  Tell  the  children  to  go  home ;  take  their  books 
with  them ;  they  need  not  come  back ;  there  will  be  no 
school  here  to-morrow."  (Laughter.)  "No  school 
here  next  week,  or  next  year.  Pull  down  the  flag" 
(Cries  of  "never!").  "Pack  up  your  duds,  and  make 
haste  to  get  into  Manila  and  on  to  a  transport,  for  fear 
the  French,  or  the  Germans,  or  the  Russians,  or  some- 
body else  will  come  in  before  we  get  away  to  take  our 
place."     (Applause.) 

My  fellow-citizens,  do  you  want  to  see  such  a  pro- 
ceeding as  that?  (Cries  of  "No!"  "No!")  You  don't 
want  to  see  it,  and  no  man  will  ever  be  elected  to  power 
who  advocates  any  such  a  result.  (Applause.)  It 
would  not  only  be  an  act  of  poltroonery  that  would 
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brand  us  before  the  nations  of  the  earth  as  incapable, 
but  it  would  destroy  all  our  prestige,  our  influence, 
and  all  our  power  in  the  Orient  to  keep  open  the  door 
to  American  merchantmen.  There  would  be  no  sell- 
ing there  any  longer  of  our  products. 

If  you  would  know  what  a  magnificent  influence  we 
have,  recall  what  happened  when  the  Boxer  revolution 
broke  out  in  China.  That  was  in  1900,  while  President 
McKinley  was  yet  in  office.  We  had  treaty  obliga- 
tions with  China,  according  to  which  the  President  has 
a  right  to  insist  that  our  representative,  our  minister 
there,  should  be  protected.  When,  therefore,  he  was 
penned  up  in  the  capital  of  that  Empire  and  threatened 
with  death,  as  they  all  were,  we  concluded  we  would 
join  all  the  other  Powers  and  send  a  relief  expedition. 
President  McKinley  so  ordered.  We  did  not  send 
them  from  San  Francisco,  nor  from  Ft.  Thomas.  They 
simply  went  over  six  hundred  miles  from  the  Philip- 
pines, and  gallant  Gen.  Chaffee,  an  Ohio  soldier,  was  at 
the  head  of  them  (applause),  and  they  were  over  there 
on  the  ground,  prepared  for  business,  before  some  of 
our  Southern  Senators  got  done  with  their  usual  exami- 
nations of  the  Constitution.  What  they  wanted  to 
know  was :  "Whar  do  you  all  find  authority  to  do  any- 
thing in  China  ?"  "Whar  do  you  all  find  it  ?"  "It's  not 
in  the  document."  (Laughter.)  But  let  me  speak  of 
an  incident  that  I  have  been  told  occurred  there : 

The  commanders  of  the  several  little  armies  from 
the  different  countries  held  a  conference  All  except 
Gen.  Chafifee  were  of  the  opinion  that  they  were  not 
prepared  to  start  immediately  for  Peking.  The  roads 
were  bad,  the  Boxers  were  numerous;  nobody  knew 
how  many  or  how  troublesome.     The  situation  was  un- 
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promising.  They  said  the  ministers  were  probably  all 
killed  anyhow,  and  therefore  nothing  would  be  made  by 
hurrying,  and  so  they  would  not  start  for  a  week  or 
even  later.  When  it  came  Gen.  ChafiFee's  turn  to  speak, 
he  said :  "I  am  sorry  to  hear  the  conclusions  you  an- 
nounce, for  if  you  adhere  to  them  it  will  be  impossible 
for  me  to  co-operate  with  you.  I  am  here  under  pe- 
remptory orders  from  President  McKinley  to  go  at  once 
to  Peking,  and  I  propose  to  start  to-morrow  morning 
at  five  o'clock."  (Applause.)  The  next  morning  at  four 
o'clock  the  reveille  was  sounded  in  the  camp  of  that  lit- 
tle American  army  ;the  men  aroused. built  their  fires,  got 
their  breakfast,  packed  their  knapsacks,  shouldered  their 
rifles,  unfurled  the  flag,  marched  out  on  to  the  highway, 
and  started  for  Peking,  and  as  they  did  so  they  found, 
to  their  great  satisfaction,  that  every  one  of  the  other 
little  armies  had  concluded  to  go  along.  (Applause.) 
The  United  States  of  America  could  not  thus  have  led 
ten  years  ago,  but  thus  we  lead  to-day,  and  now,  my 
fellow-citizens,  I  want  to  say,  in  conclusion,  that  the 
great  objection  I  have  to  Democracy  is  that  it  never 
can  find  power  to  do  anything.  Democracy  is  predi- 
cated on  the  teachings  of  Thomas  Jefferson,  a  great 
man,  who  rendered  conspicuous  service,  whose  name 
will  live  forever  in  the  gratitude,  as  well  as  the  history, 
of  the  American  people;  yet  his  teaching  was  to  mag- 
nify the  State  and  minimize  the  national  power.  In 
that  earlier  day  it  was  disputed  that  the  Federal  Gov- 
ernment had  power  to  make  internal  improvements ;  it 
was  said  it  could  not  build  the  national  road  through 
Pennsylvania  and  Ohio,  and  it  did  not  until  after  a  pro- 
tracted debate. 

And  thus  they  denied  our  power  to  levy  tariff  duties 
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for  purposes  of  protection,  and  when  we  got  into  war 
with  Spain  they  denied  our  power  to  despoil  the  enemy 
of  his  territory,  unless,  at  the  conclusion  of  the  war, 
we  intended  to  give  it  back  to  him,  or  make  it  a  State 
of  the  Union. 

The  Republican  party,  on  the  other  hand,  found  its 
platform  in  the  teachings  of  Alexander  Hamilton,  who 
taught  that  the  Federal  Government  has  not  only  all 
powers  expressly  delegated,  but  also  all  implied  powers 
necessary  to  the  execution  of  the  expressed  powers. 
(Applause.)  That  the  power  to  make  war  carries  with 
it  the  power  to  destroy  the  enemy,  to  sack  his  cities, 
destroy  his  ships,  take  away  from  him  his  territory — 
just  as  we  took  Cuba,  Porto  Rico,  the  Philippines,  and 
just  as  we  would  have  taken  the  whole  of  Spain  herself 
in  three  months  more.     (Applause.) 

In  other  words,  the  Democratic  party  had  been  an 
incapable  and  unsatisfactory  agent,  because  it  is  founded 
on  the  basic  idea  of  "Cant";  "You  can't  do  it";  "No 
power  to  do  it";  "It  is  not  according  to  the  Constitu- 
tion." 

The  Republican  party  has  been  doing  things,  because 
it  believes  George  Washington,  Benjamin  Franklin,  and 
Alexander  Hamilton,  and  all  our  fathers,  when  they 
made  the  Constitution,  intended  to  bring  into  the  family 
of  nations  a  sister  not  inferior  in  sovereign  power,  but 
one  equal  in  sovereign  power  to  the  greatest  of  all  the 
nations;  and  they  foresaw  that  the  time  would  come 
when  this  American  Republic  would  stand,  not  at  the 
foot,  but  at  the  head,  of  the  nations,  as  we  do  to-day. 
(Applause.)  We  have  simply  proceeded  upon  this  idea. 
The  results  are  known  of  all  men. 

Yes,  indeed,  my  fellow-citizens,  it  is  a  great  record 
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of  achievements  that  the  Republican  party  has  to  its 
credit,  but  I  am  not  going  to  dwell  on  it.  You  know 
the  story  better  than  I  can  tell  it. 

One  word  more,  in  conclusion:  Hamilton  County 
Republicans  never  had  a  better  ticket  in  the  field  than 
they  have  this  year.     (Applause.) 

You  have  two  splendid  representatives  of  the  Repub- 
lican party  as  your  candidates  for  Congress.  When 
you  go  to  the  ballot-box  on  the  eighth  day  of  Novem- 
ber, go  there  not  only  to  make  sure  the  triumphant  elec- 
tion of  Theodore  Roosevelt,  but  also  the  triumphant 
election  of  every  man  on  the  Republican  ticket,  from 
top  to  bottom.     (Prolonged  applause.) 
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The  Cincinnati  Street  Railway 
Company,,  a  Corporation  under  the 
laws  of  Ohio, 

Plaintiff  in  Error, 
vs. 
Theodore  Horstman^  on  Behalf  of 
the  City  of  Cincinnati, 

Defendant  in  Error. 


ORAL  ARGUMENT  FOR  PLAINTIFF  IN  ERROR. 

May  it  Please  the  Court: 

It  may  be  helpful  to  us  all  if,  at  this  stage  of  the  argu- 
ment, I  restate  in  a  brief  way,  the  character  of  this  litiga- 
tion and  the  several  propositions  upon  which  we  rely  for  a 
reversal  of  the  judgment  below. 

This  is  a  suit  that  was  brought  by  the  plaintiff  in  his 
capacity  as  a  tax-payer  on  behalf  of  the  City  of  Cincinnati, 
under  the  provisions  of  Sections  1777  and  1778  of  the  Re- 
vised Statutes  to  enjoin  the  Cincinnati  Street  Railway  Com- 
pany from  the  operation  of  what  is  known  as  its  John 
Street  route,  that  being  only  one  of  a  number  of  the  lines 
of  street  railway  that  it  owns  and  operates  in  the  City  of 
Cincinnati. 

The  injunction  was  prayed  for  on  the  ground  that  the 


franchise  to  operate  this  John  Street  route  was  invalid  be- 
cause granted  by  the  City  of  Cincinnati,  under  and  by  vir- 
tue of  the  provisions  of  what  is  known  as  the  Rogers  law, 
which  law,  it  is  claimed,  was  unconstitutional. 

The  Court  below  on  final  hearing  allowed  an  injunc- 
tion as  prayed  for. 

To  reverse  that  judgment  the  plaintiff  in  error  relies  upon 
four  general  propositions : 

First,  The  Rogers  law  was  not  unconstitutional. 

Second,  Even  if  it  were,  the  city  was  estopped  when  this 
action  was  brought  to  bring  and  maintain  such  a  suit. 

Third,  If  both  these  propositions  should  fail,  still  the 
judgment  below  should  have  been  one  of  dismissal  of  the 
plaintiff's  action  because  after  the  bringing  of  the  suit,  but 
before  trial  was  had,  the  Legislature  enacted  Section  31, 
of  the  new  municipal  code,  the  latter  clause  of  which  con- 
tains a  regrant  of  the  franchise  in  question  with  other  fran- 
chises of  similar  character;  and, 

Fourth,  If  all  the  first  three  propositions  should  fail, 
still  it  was  error  in  the  Court  below  not  to  dismiss  the  ac- 
tion upon  final  hearing  because  after  the  bringing  of  the 
suit,  but  before  the  final  hearing,  the  Legislature  enacted 
Section  137  of  the  new  municipal  code  providing  that  no 
action  of  this  character  should  be  brought,  except  within 
one  year  after  the  transaction  complained  of  was  had,  and 
this  limitation  was  made  applicable  to  pending  cases,  and, 
therefore,  to  this  case. 

Under  each  of  these  general  propositions  there  arise  a 
number  of  questions  which  have  been  elaborately  discussed 
in  the  briefs  filed  by  counsel. 

In  the  limited  time  allowed  me  I  can  do  but  little  more 
than  indicate  what  these  questions  are,  and  our  view  with 
respect  to  them ;  but  in  view  of  the  elaborate  arguments  in 
the  briefs,  and  what  has  been  said  here  now  bv  associate 


counsel,  this  is  all  that,  in  my  opinion,  it  is  necessary  to 
say  in  concluding  this  argument. 

Taking  up  these  general  propositions  in  their  order  al- 
low me  to  restate  the  objections  to  the  Rogers  law,  and 
our  answers,  but  before  doing  that,  in  order  that  the  Court 
may  more  intelligently  construe  this  statute,  I  shall  briefly 
call  attention  to  the  nature  of  the  Rogers  law  and  its  grad- 
ual evolution. 

Your  Honors  will  observe  that  it  comprises  three  sections, 
2505a,  2505b  and  2505d  of  the  Revised  Statutes. 

2505a  is,  stating  it  in  a  word,  a  statute  that  authorizes 
railroad  companies  to  lease  or  purchase  other  street  rail- 
road lines  under  certain  conditions  as  to  physical  relation 
to  each  other. 

2505b  authorizes  consolidation  of  certain  street  railway 
lines  when  they  have  certain  physical  relations,  as  to  meet- 
ing, intersecting,  etc. 

Section  2505d  authorizes  the  granting  of  franchises  for 
a  period  of  fifty  years  by  all  municipalities  in  which  there 
are  separate  and  independent  street  railway  franchises  pro- 
viding different  terms  and  conditions  which  it  is  desired 
to  consolidate  or  bring  under  a  single  control  and  manage- 
ment, provided  certain  provisions,  not  here  necessary  to  be 
stated,  are  complied  with  on  behalf  of  the  so  to  be  con- 
solidated railway  company. 

The  history  of  the  development  of  the  street  railway  bus- 
iness is  important'  as  showing  the  purpose  of  this  legisla- 
tion and  the  gradual  growth  of  it  to  the  form  it  has  taken 
in  this  Rogers  law. 

Confining  myself  for  purposes  of  illustration  to  the 
street  railway  business  in  Cincinnati,  the  establishment  and 
operation  of  street  railway  routes  in  that  city  commenced 
some  time  in  the  fifties. 

The  first  line,  without  meaning  to  be  entirely  accurate. 


^' 


but  only  to  illustrate,  commenced  at  Fourth  and  Main 
streets,  which  was  then  considered  as  practically  the  busi- 
ness center  of  the  city,  extended  by  various  streets  north 
and  west  to  somewhere  in  the  vicinity  of  what  was  then 
known  as  the  Brighton  House,  if  I  am  not  mistaken,  and 
thence  by  other  streets  returning  to  the  place  of  beginning ; 
a  very  short  line  in  the  densely  populated  part  of  the  city. 

From  the  same  point,  or  near  the  same  point,  shortly 
thereafter,  in  rather  rapid  succession  other  similar  routes 
were  established,  some  extending  up  the  river,  some  down 
the  river,  some  into  the  northeastern  part  of  the  city,  others 
into  the  western  part  of  the  city ;  all  of  them  short  routes, 
and  all  of  them  in  competition  one  with  another. 

No  transfers  were  allowed  because  no  such  thing  had  at 
that  time  been  thought  of.  No  percentage  on  gross  earn- 
ings was  paid  to  the  city  by  any  of  these  routes  because 
nothing  of  that  kind  was  at  that  time  thought  of. 

There  was  no  harmonious  operation  of  all  these  lines 
as  in  a  common  system,  but  each  line  was  operated  on  its 
own  account. 

From  time  to  time  other  routes  were  established  until  in 
all,  I  believe,  there  were  established,  constructed  and  put 
into  operation  twenty-five  different  routes  or  lines;  prob- 
ably no  two  of  them  had  the  same  terms  and  conditions ;  a 
number  of  them  had  different  rates  of  fare. 

To  come  over  some  of  these  lines  from  the  outskirts  of 
the  city  down  to  its  business  center  cost  1 5  cents.  On  some 
it  cost  10  cents;  on  some  it  cost  8  cents;  on  some  it  cost  6 
cents,  and  on  some  it  cost  only  5  cents. 

These  routes  having  been  granted  at  different  times  ex- 
pired at  different  times. 

The  original  construction  was  of  unsubstantial  character, 
with  light  rail  and  the  cars  were  of  small  and  inferior  char- 
acter.    The  motive  power  was  animal :  horses  and  mules. 


Shortly  after  this  business  commenced  those  engaged  in 
it  found  themselves  in  each  other's  way  to  such  an  extent 
that  it  became  desirable  not  only  for  their  own  welfare,  but 
also  for  the  public  good,  to  secure  a  legislative  enactment 
under  which  that  kind  of  property  could  be  dealt  with  as 
other  property  in  the  matter  of  leasing,  purchasing,  selling, 
etc.,  and,  therefore,  it  was  that  the  Legislature  was  applied 
to  and  granted  by  proper  enactment  what  was  the  begin- 
ning of  Section  2505a,  as  it  is  now  found  in  an  amended 
form,  as  a  part  of  the  Rogers  law. 

The  next  step  in  street  railway  development  and  in  street 
railway  legislation,  in  so  far  as  it  concerns  this  case,  was 
the  necessity,  both  for  the  benefit  of  those  who  were  en- 
gaged in  the  operation  of  these  competing  lines,  and  also 
for  the  benefit  of  the  traveling  public  that  was  to  be  ac- 
commodated, to  secure  the  right  of  consolidation,  and  there- 
upon as  early  as  in  the  sixties  the  Legislature  was  applied 
to,  and,  in  response  thereto  enacted  what  was  the  begin- 
ning of  what  now  appears  in  this  act  in  its  amended  form 
as  Section  2505b,  whereby  competing  lines  in  the  same 
municipality  were  allowed  to  be  consolidated,  provided  they 
met,  or  intersected,  or  were  so  situated  with  respect  to  each 
other  as  to  be  easily  connected. 

Certain  terms  and  conditions,  not  necessary  here  to  be 
mentioned,  were  prescribed  as  conditions  of  consolidation, 
all  supposed  to  be  in  the  interest  of  the  public  as  well  as  in 
the  interest  of  the  street  railway  companies. 

There  was  nothing,  however,  in  that  legislation  requiring 
consolidation,  or  providing  any  special  inducement  for  con- 
solidation. 

The  consequence  was  that  while  there  were  a  number  of 
consolidations,  yet  there  was  not  anything  like  such  general 
consolidation  as  the  public  interest  demanded. 

The  trouble  was  that  the  line  that  had  the  privilege  of 
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charging  a  high  rate  of  fare  did  not  care  to  consolidate 
with  a  Hne  that  could  charge  only  a  lower  rate,  and  by  such 
consolidation  surrender  its  advantages  as  required  by  the 
statute. 

Other  advantages  might  be  mentioned  as  possessed  by 
one  company  and  not  possessed  by  another  standing,  as  did 
the  difference  in  rates  of  fare,  in  the  way  of  bringing 
about  general  consolidation  into  a  single  system  with  a 
common  rate  of  fare  and  the  same  terms  and  conditions  of 
franchise  and  operation. 

In  the  meanwhile  great  changes  were  rapidly  being 
wrought  in  the  motive  power  and  in  the  general  construc- 
tion and  general  equipment  and  operation  of  railroads. 
Horse  cars  were  giving  way  to  cable  power,  and  finally  ca- 
ble power  was  giving  way  to  electric  motive  power,  and 
with  these  advantages  in  motive  power,  and  corresponding 
advantages  in  equipment  from  light  cars  to  larger  and 
heavier  ones,  there  was  a  necessary  and  corresponding 
change  in  the  construction  of  the  tracks  and  the  character 
of  rails  employed. 

No  track  was  satisfactory  that  was  not  laid  in  concrete 
and  the  weight  of  rails  rapidly  increased  from  thirty 
pounds  to  the  yard  to  fifty-two  pounds,  then  up  to 
seventy,  then  ninety,  and  finally  one  hundred  and  ten 
pounds  to  the  yard. 

These  changes  in  construction,  especially  those  made  nec- 
essary by  the  introduction  of  electric  motive  power  involved 
a  practical  reconstruction  of  all  the  lines,  including  the 
beds,  the  ties,  the  rails,  the  cars,  central  station  plants,  and 
everything  else. 

This  reconstruction,  thus  made  necessary  in  the  larger 
cities,  involved  the  expenditure  of  many  millions  of  dollars. 

What  the  accommodation  of  the  public  required  was  not 
only  a  reconstruction  that  would  meet  these  modern  re- 


quirements  of  street  railway  transportation,  but  aiso  a 
consolidation  of  competing  lines  into  one  general  system 
to  be  harmoniously  operated  at  a  cheap  rate  of  fare,  and  on 
other  terms  and  conditions  that  were  both  fair  and  reason- 
able. 

At  that  time  there  were  in  the  City  of  Cincinnati  three 
separate,  independent  companies.  Two  of  them  had  each 
one  competing  line.  The  other  company  owned  and  con- 
trolled by  one  kind  and  another  of  grant  and  ownership 
the  other  lines. 

On  some  of  these  lines  tickets  were  sold.  On  others  cash 
fares  were  paid.  The  fares  ranged  all  the  way  from  six 
tickets  for  twenty-five  cents  to  eight  cents,  and  even  higher 
rates  of  fare  on  some  lines. 

Some  of  the  franchises  held  by  these  lines  respectively 
expired  eight  or  ten  years  after  that  date. 

Others  had,  respectively,  twelve,  fifteen  and  seventeen 
years  to  run,  and  one  of  them,  I  believe,  as  much  as  twenty- 
one  years  to  run. 

It  was  desired  by  those  interested  in  the  ownership  and 
operation  of  these  lines  to  bring  them  all  under  one  con- 
solidated ownership  or  control.  It  was  further  desired  by 
the  same  interest  that  the  common  system  thus  to  be  cre- 
ated should  have  one  common  fixed  date  when  all  these 
franchises  should  expire. 

It  was  desired  that  all  these  lines  should  be  operated  upon 
the  same  general  terms  and  conditions,  and  it  was  especially 
desired  that  these  routes  which  had  been  established  in  a 
haphazard  way  should  be  revised  and  recast,  to  the  end 
that  they  might  be  more  economically  operated,  and  with 
greater  accommodation  to  the  public. 

This  desire  of  the  railroad  company  was  shared  in  most 
respects  by  the  general  public.  They  had  found  it  was  for 
their  accommodation  and  their  benefit  to  have  a  common 
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system,  one  common  fare,  with  transfers  from  one  line 
to  another  going  in  the  same  general  direction,  and  it  was 
desired  by  the  whole  community  that  these  street  railroads 
should  pay  to  the  city  for  the  use  of  the  streets  a  higher 
and  more  satisfactory  compensation  than  had  ever  thereto- 
fore been  exacted. 

To  bring  about  this  consolidation  and  these  improvements 
in  construction,  equipment  and  operation  it  was  necessary 
to  secure  legislative  authority,  and  thereupon  application 
was  made  to  the  General  Assembly  which,  in  response, 
passed  Section  2505d  as  the  Rogers  law  proper,  and  re- 
enacted  the  preceding  Sections  2505a  and  2505b,  with 
slight  amendments  not  involved  in  this  litigation,  and, 
therefore,  not  necessary  to  be  mentioned. 

The  purpose  of  this  legislation  was,  therefore,  to  meet 
not  only  the  just  demands  of  the  street  railway  interest  that 
they  might  be  given  a  long  term  franchise,  whereby  it 
would  be  made  easier  for  them  to  raise  the  large  amount  of 
capital  necessary  to  reconstruct  their  consolidated  system 
and  make  it  conform  in  construction  and  equipment  to  the 
latest  inventions  connected  with  the  use  of  the  electric  mo- 
tive power,  but  also  it  was  the  purpose  of  this  statute  to 
meet  the  just  demands  of  the  public  that  they  should  have 
instead  of  competing  lines  over  which  the  transfer  systems 
could  not  be  extended,  one  common  system  with  transfers, 
and  all  the  facilities  for  cheap  and  satisfactory  travel  by 
rapid  transit. 

In  other  words,  the  time  had  come  when  it  was  necessary 
as  well  as  appropriate  for  the  legislature  to  go  further, 
than  it  had  gone  in  merely  authorizing  consolidation,  and 
enact  a  statute  that  held  out  to  the  railroad  interests  in- 
ducements for  consolidation  in  the  form  of  longer  fran- 
chises, coupled  with  terms  and  conditions  such  as  transfers, 
tax  on  gross  earnings,  and  common  fare,  etc.,  that  would 
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amount  to  a  just  compensation  to  the  traveling  public  and 
the  municipality  for  all  the  advantages  conferred,  and  the 
Rogers  law  was  the  result. 

With  this  history  of  street  railway  development  and  street 
railway  legislation  culminating  in  this  so-called  Rogers  law, 
I  come  now  to  consider  the  objections  that  were  successfully 
made  to  it  in  the  court  below. 

It  was  claimed  and  held  there  that  the  Rogers  Law  was 
unconstitutional  because,  although  general  in  its  terms,  it 
was  nevertheless  a  special  act  that  conferred  corporate 
power  on  the  street  railroad  company,  to-wit :  the  power 
to  take  a  fifty  year  franchise  and  also  the  power 
to  appeal  to  the  courts  to  protect  it  from  an  inequitable 
rate  of  fare,  if  one  should  be  fixed  by  the  municipal  author- 
ities in  the  exercise  of  their  power  to  revise  terms  and  con- 
ditions at  the  end  of  the  respective  periods  of  twenty  years 
and  fifteen  years,  as  provided  in  the  statute. 

The  act  was  not  special,  but  for  the  sake  of  argument, 
conceding  that  it  was,  these  two  points  can  be  conclusively 
answered  with  a  word. 

The  street  railway  company  did  not  take  any  additional 
power  in  either  of  these  respects,  because  it  had  plenary 
power  under  the  general  law  of  its  incorporation  to  take 
franchises  to  construct,  maintain,  and  operate  street  rail- 
ways without  limitation  as  to  term,  and  it  also  by  virtue 
of  that  same  general  law  of  its  creation  had  power  to  sue 
and  be  sued,  and  therefore,  to  go  into  the  courts  at  will 
for  the  proper  protection  of  its  rights. 

The  second  objection  was  that  being  special  it  conferred 
corporate  power  on  the  municipality.  We  concede  that  it 
conferred  additional  power  on  the  municipality,  but  deny 
that  the  law  was  special. 

Our  claim  is  that  it  was  general,  and  therefore,  not  in- 
validated by  reason  of  the  fact  that  it  conferred  additional 


/ 


10 


power  on  the  municipality.  It  is  admitted  that  by  its  terms 
it  was  general  and  that  is  shown  to  be  the  fact  by  our  an- 
swer to  the  remaining  objections. 

The  third  objection  was  that  the  classification  prescribed 
by  the  law  was  so  arbitrary  and  unreasonable  that  it  made 
the  law  special  and  not  general  as  its  language  imported. 

A  fair  construction  of  the  statute  overthrows  this  point. 
The  law  applied  to  all  municipalities  throughout  the  whole 
State,  where  there  were  two  or  more  lines  operated  under 
different  terms  and  conditions,  owned  or  controlled  by  dif- 
ferent interests,  which  met  or  intersected  or  might  be  easily 
connected,  which  lines  it  was  desired  to  bring  under  one 
control  or  ownership. 

It  is  common  knowledge  that  not  only  in  Cincinnati,  but 
also  in  Cleveland,  Columbus,  Toledo,  Dayton,  and  perhaps 
other  cities  of  the  State  there  were  at  the  time  when  this 
law  was  passed  railway  lines  in  operation  that  answered 
this  description  of  the  statute. 

The  statute,  therefore,  created  a  class  that  included  all 
these  municipalities  because  in  all  of  them  the  statute  might 
be  invoked  just  as  it  was  in  Cincinnati. 

No  one  could  foretell  then,  or  can  foretell  now,  to  how 
many  other  municipalities  the  statute  might  apply  during 
the  period  of  fifty  years  from  and  after  its  passage. 

The  contention  below  to  show  that  this  classification  was 
unreasonable  was  that  this  statute  would  not  apply  to  lines 
consolidated  prior  to  its  passage,  nor  would  it  apply  to  lines 
at  that  time  not  consolidated  which  would  have  the  same 
physical  aspects  described  in  the  statute,  and  the  same  rela- 
tions generally  to  each  other,  but  which  would  be  held  by 
the  same  company  or  corporation  under  direct  grants  from 
the  municipality. 

Our  answer  to  all  this  is  that. 

First,  It  was  not  intended  that  this  statute  should  apply 
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to  consolidated  lines,  where  the  consolidation  had  occurred 
prior  to  the  act,  for  already  in  such  cases  the  purpose  of 
the  act  had  been  accomplished,  viz. :  to  bring  together  dif- 
ferent lines  into  one  common  system,  for  common  man-i 
agement,  with  common  fares,  terms  and  conditions,  etc. 

In  other  words,  the  purpose  of  the  statute  was  not  to 
deal  with  what  had  already  been  accomplished  in  the  way 
of  consolidation,  but  for  the  common  good  of  the  railroads 
and  the  public  induce  further  consolidations  in  the  cases 
described. 

As  to  the  suggestion  or  surmise  of  counsel  and  the 
Court  below  that  there  might  be  in  some  municipalities 
competing  lines  operated  upon  different  terms  and  condi- 
tions as  to  fares,  etc.,  the  franchises  to  which  were  held,  not 
by  different  interests,  but  by  the  same  interest,  under  di- 
rect grant  from  the  municipality,  our  answer  is  that  so  far 
as  we  have  knowledge  no  such  lines  so  held  could  be  found 
within  this  or  any  other  State  because  of  the  extreme  im- 
probability that  the  same  company  or  corporation  would 
take  or  be  allowed  to  take  directly  grants  within  the  same 
municipality  with  differing  rates  of  fare  and  other  terms 
and  conditions.  The  same  company  having  a  street  rail- 
road within  a  municipality  and  desiring  another  line  addi- 
tional would  doubtless  acquire  the  franchise  for  it  by  ex- 
tension rather  than  by  establishing  a  new  and  independent 
line. 

In  the  absence  of  proof  to  the  contrary  it  is  so  improb- 
able that  there  would  be  found  such  a  case  that  it  was 
nothing  short  of  a  real  tax  on  ingenuity  and  imagination 
levied  in  a  spirit  of  hostility  to  the  statute  in  question,  to 
find  some  way  to  overthrow  it. 

The  authorities  are  conclusive  that  the  Court  is  not  jus- 
tified in  indulging  in  such  surmises  and  speculations,  and 
that  it  would  not  be  permissible  to  hear  evidence  to  es- 
tablish such  a  fact  even  if  it  were  possible  to  establish  it. 
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Inasmuch,  therefore,  as  it  was  not  the  purpose  of  the 
statute  for  good  reasons  ah'eady  stated,  to  apply  to  con- 
sohdated  companies  ahxady  created,  and  inasmuch  as  there 
were  not  in  all  probability  any  such  lines  as  those  surmised 
by  the  court,  and  not  one  word  of  testimony  in  the  case  to 
show  there  were  such  lines,  and  no  allegation  in  the  plead- 
ings to  that  effect,  it  follows  that  the  Legislature  did  not 
make  an  arbitrary  and  unreasonable  classification,  but  one 
that  was  reasonable  and  fair,  and  that  it  was  governed  in 
making  the  same  by  a  legitimate  purpose,  of  which  the 
Legislature  was  the  sole  judge. 

Much  has  been  said  by  counsel  on  the  other  side  about 
the  careful  consideration  and  great  learning  and  ability  of 
the  Court  below  as  shown  by  that  Court's  opinions  which 
are  embodied  in  and  made  a  part  of  counsel's  brief. 

When  your  Honors  come  to  read  and  study  those  opin- 
ions in  the  light  of  the  facts  established  by  the  record  in 
this  case  you  can  better  judge  of  the  character  of  the  con- 
sideration given  this  case  by  the  Court  below  and  you  can 
better  understand  whether  those  opinions  show  learning, 
wisdom  or  even  judicial  temper  and  disposition. 

A  fourtli  objection  is  that  the  law  was  by  its  terms  to 
continue  in  force  for  only  a  period  of  fifty  years  from  and 
after  the  date  of  its  passage,  and  that  consequently  all  who 
invoked  its  benefits  would  do  so  upon  what  has  been 
termed  a  sliding  scale ;  that  is  to  say,  those  who  took  advan- 
tage of  the  law  during  the  first  year  of  its  existence  would 
secure  such  extensions  of  the  franchises  they  already  held 
as  might  be  necessary  to  make  them  fifty  years  in  dura- 
tion. Those  who  did  not  take  advantage  of  the  law  until 
five  years  thereafter  would  secure  franchises  to  only  forty- 
five  years  in  duration,  and  so  on  down  to  the  end  of  the 
period  this  statute  was  to  continue  in  force. 

The  contention  is  that  a  law  must  not  only  operate  uni- 
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formly  throughout  the  State  upon  all  objects  embraced 
within  the  class  to  which  it  applies  in  the  same  manner, 
but  that  it  must  not  be  temporary,  but  on  the  contrary  with- 
out limitation  of  time  it  is  to  be  in  force. 

In  the  briefs  filed  in  this  case  authorities  are  cited  com- 
pletely and  conclusively  refuting  this  claim.  I  content 
myself,  therefore,  with  calling  attention  to  the  fact  that 
after  the  Court  House  in  Hamilton  county  and  all  the  rec- 
ords of  the  court  and  the  recorder's  office  were  destroyed 
by  fire  during  the  riots  of  1884,  the  General  Assembly 
passed  a  law  providing  for  the  restoration  of  records,  which 
provided  that  proceedings  might  be  instituted  in  the  Courts 
therefor  within  six  months  from  and  after  the  passage  of 
the  act  as  to  certain  records  specified,  and  within  five  years 
from  and  after  the  passage  of  the  act  as  to  other  records. 
This  statute  was  acquiesced  in  by  everybody,  and  under 
it  title  to  property  was  restored  and  established  to  the 
amount  in  value  of  many  millions  of  dollars;  yes,  many 
tens  of  millions  of  dollars  in  Hamilton  county. 

To  now  hold  in  this  case  that  because  this  law  was  to  en- 
dure for  only  fifty  years  it  was  invalid  would  be  not  only 
in  conflict  with  the  many  authorities  cited  in  the  briefs, 
but  it  would  also  necessarily  affect  the  validity  of  all  the 
restoration  proceedings  to  which  I  have  referred;  a  most 
undesirable  and  disastrous  result  which  the  Court  should 
not  bring  about  except  under  the  extremest  compulsion. 

I  have  no  time  to  say  more  about  the  Rogers  law  proper, 
except  that  for  the  reasons  given  it  did  not  lack  validity 
but  was  a  constitutional  enactment  which  should  be  upheld. 

But  if  our  contention  in  that  behalf  should  fail,  then  our 
claim  is  that  the  city  on  behalf  of  which  this  suit  is  prose- 
cuted is  estopped  by  what  this  record  shows  from  prose- 
cuting this  suit. 

It  is  claimed  on  the  other  side  that  a  municipality  cannot 
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be  estopped  by  what  it  may  do  under  an  unconstitutional 
act. 

I  do  not  concede  this  contention;  certainly  not  without 
important  modifications,  but  conceding  the  point  as  a  gen- 
eral proposition  for  the  sake  of  argument,  I  call  attention 
to  the  fact  that  this  suit  is  brought  by  the  plaintiff  as  a  tax- 
payer on  behalf  of  the  city  under  a  statute  which  provides 
that  if  it  be  established  that  the  plaintiff  had  just  ground 
on  which  to  bring  his  suit,  it  does  not  follow  that  the 
Court  is  to  grant  an  injunction;  for  the  language  of  the 
statute  is  that  then  the  Court  "shall  make  such  order  as 
equity  and  justice  may  require." 

In  other  words,  what  has  happened  in  this  case  was  doubt- 
less in  the  mind  of  the  Legislature  when  this  provision  was 
enacted.  That  is  to  say,  it  was  doubtless  then  foreseen 
that  such  a  suit  might  be  brought  by  a  tax-payer  after  con- 
ditions had  changed,  money  had  been  expended,  and  inter-? 
ests  had  become  involved  to  such  an  extent  that  it  would 
be  inequitable  to  peremptorily  enjoin  further  proceedings 
under  the  contract  under  consideration  in  such  case,  and 
thus  leave  the  parties  just  where  they  were  found  when 
the  litigation  was  commenced,  and,  therefore,  while  the 
statute  authorizes  such  a  suit,  it  at  the  same  time  com- 
mands that  the  Court  shall  consider  the  equities,  and  if  the 
Court  finds  that  parties  acting  in  good  faith  have  expended 
money,  or  have  created  interests  of  any  kind  that  should 
be  protected,  an  order  shall  be  made  that  will  so  provide. 

In  other  words,  equity  and  justice  upon  all  the  facts  and 
under  all  the  circumstances  shall  be  done. 

In  other  words,  again,  this  provision  of  the  statute  is  a 
command  from  the  Legislature  upon  the  Court  peremptory 
in  its  character,  that  the  principles  of  estoppel  shall  be  ap- 
plied. 

This  command  of  the  statute  takes  this  case  out  of  the 
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ordinary  rule,  whatever  that  may  be,  as  to  the  question  of 
estoppel  when  applied  to  municipalities,  and  makes  this  class 
of  cases  a  class  by  itself  in  that  respect. 

Being  a  case  of  this  character  it  was  the  duty  of  the 
court  below  to  take  into  consideration  the  fact  that  for  five 
years  after  this  Rogers  Law  was  passed,  and  almost  five 
years  after  the  franchise  under  it  was  granted  by  the  City 
of  Cincinnati  to  the  street  railway  company,  there  was  ab- 
solute acquiescence  in  the  constitutionality  and  the  validity 
of  the  statute,  and  all  proceedings  thereunder.  No  one  on 
behalf  of  the  city,  or  on  behalf  of  the  railroad  so  far  as 
this  record  discloses  had  any  suspicion  that  the  law  was  in- 
valid, or  that  any  proceedings  under  it  were  to  be  attacked, 
or  called  in  question  until  this  public  spirited  tax  payer 
heard  that  the  Cincinnati  Street  Railway  Company  was 
about  to  lease  its  property  and  he  was  then  suddenly  moved 
to  bring  this  suit. 

During  this  long  period,  acting  in  perfect  good  faith,  the 
railroad  company  expended  $5,300,000,  all  under  the  direc- 
tion of  the  municipality,  acting  through  its  proper  officials, 
in  reconstructing  its  tracks,  providing  electric  motive 
power,  new  equipment  and  in  conforming  generally  to  the 
terms  and  conditions  embodied  in  the  franchises  that  are 
now  assailed. 

Among  other  things,  the  Street  Railway  Company  was 
required  to  pay  a  judgment  of  large  amount  in  favor  of 
the  City  of  Cincinnati  owing  by  one  of  the  lines  embraced 
in  the  consolidation.  It  paid  this  judgment.  The  city  re- 
ceived the  money  as  the  record  shows. 

It  was  required  to  make  other  expenditures  of  specific 
character  that  might  with  equal  propriety  be  named,  if  I 
had  time  to  do  so. 

During  all  this  period  the  city  received  from  the  rail- 
road company  five  per  cent,  upon  its  gross  earnings,  car 
license  fees,  etc. 
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During  this  period  the  city  was  constantly  enforcing  all 
the  conditions  of  the  new  grants  as  against  the  company. 
At  no  time,  even  down  until  this  period,  has  any  officer  of 
the  City  of  Cincinnati  questioned  the  validity  of  the  Rogers 
Law,  or  the  grants  made  under  it.  On  the  contrary,  they 
have  constantly  treated  the  same,  notwithstanding  this  liti- 
gation, as  valid  and  enforcible  against  the  street  railway 
company;  and  at  this  very  time  a  suit  is  pending,  brought 
since  this  action  was  commenced  by  the  corporation  coun- 
sel of  Cincinnati  to  compel  the  street  railway  company  un- 
der the  terms  of  its  grants  to  give  transfers  over  the  in- 
terurban  lines,  which  have  entered  Cincinnati  since  the  Rog- 
ers Law  was  passed,  and  which  the  company  claims  it  is 
not  required  to  exchange  transfers  with. 

That  action  is  now  being  prosecuted  by  the  city  upon 
the  theory  that  the  Rogers  law  and  these  grants  are  valid. 
All  this  is  shown  by  the  record.  Nevertheless  it  was  all 
disregarded  by  the  Court  below,  or  at  least,  the  Court,  in 
making  its  final  order,  did  not  seem  to  think  that  equity 
and  justice  required  that  there  should  be  restitution  or 
protection,  or  reimbursement  of  any  kind  whatsoever.  I 
do  not  hesitate  to  say  that  this  was  not  only  erroneous,  but 
it  was  injustice  to  the  point  of  judicial  outrage. 

I  have  only  time  for  a  few  more  words.  I  shall  use  that 
time  in  calling  attention  to  the  regranting  clause  found  in 
Section  31  of  the  new  municipal  code  enacted  after  this 
litigation  was  commenced. 

Counsel  on  the  other  side  has  referred  to  this  as  a 
"curative"  act  and  a  "boot-strap"  section,  "as  it  is  com- 
monly called,"  by  him,  and  possibly  by  the  Court  below  and 
others  who  are  apparently  determined  to  refuse  to  compre- 
hend its  real  character. 

The  section  is  not  curative  in  character.  It  was  not  in- 
tended to  make  constitutional  an  unconstitutional  law.     It 
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was  not  intended  to  make  valid  invalid  grants  under  the 
Rogers  law  or  any  other  law.  The  section  does  not  have 
any  retrospective  or  retroactive  operation. 

It  might  have  been  passed,  and  in  view  of  the  distrust 
as  to  the  validity  of  franchises  occasioned  by  the  decisions 
of  this  Court  that  led  to  the  convening  of  the  Legislature 
in  extraordinary  session,  it  might  have  very  well  been 
passed,  and  doubtless  would  have  been  passed,  or  something 
similar  to  it,  if  there  never  had  been  any  Rogers  law,  or 
any  grants  of  franchises  under  that  law. 

By  reason  of  the  decision  of  this  Court  to  which  I  have 
referred  there  was  great  disquiet  at  the  time  of  this  en- 
actment as  to  franchises  generally  for  the  use  of  the  streets 
of  municipalities.  This  was  shared  by  electric  light,  tele- 
phone, telegraph  and  gas  companies,  as  well  as  by  street 
railway  companies. 

To  allay  that  distrust  and  disquiet,  and  give  confidence  the 
Legislature  saw  fit  to  pass  this  statute,  which  has  no  opera- 
tion or  effect,  except  only  prospectively,  and  which  has 
no  reference  to  the  Rogers  law,  or  to  any  other  specific 
statutes  or  grants,  but  to  all  statutes  and  all  grants,  of 
every  kind  within  the  description  of  the  section,  and,  there- 
fore, to  valid  grants  as  well  as  to  invalid  grants. 

The  provision  is  that  all  grants,  throughout  the  whole 
State,  in  every  municipality,  and  of  every  kind,  whether 
street  railway,  gas,  electric  light,  telephone,  or  telegraph, 
or  what  not,  are  regranted  upon  the  same  terms  and  con- 
ditions for  the  remainder  of  their  respective  terms.  The 
purpose  of  the  Legislature  in  thus  regranting  valid  as  well 
as  invalid  grants  was  to  set  at  rest  all  question  that  had 
been  raised  in  all  cases  within  the  provision  named,  which 
provision  was  that  the  regranting  should  apply  in  every 
case  where  it  had  been  made  in  accordance  with  the  pro- 
visions of  a  statute  existing  at  the  time  when  it  was  made, 
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and  where  in  good  faith  money  had  been  expended  on  ac- 
count thereof. 

This  appHed  to  the  grants  involved  in  this  case,  but  it 
appHed  also  to  all  other  grants  of  every  kind  and  descrip- 
tion I  have  mentioned  throughout  the  whole  State,  but  it 
did  not  in  this  case,  or  in  any  other  case  affect  the  grants, 
in  so  far  as  they  had  already  expired.  If  they  had  been  in- 
valid down  to  the  passing  of  this  act  they  remained  in- 
valid as  to  the  past  after  the  act  as  well  as  before,  but 
whether  valid,  or  invalid,  they  were  by  this  section  re- 
granted,  this  section  taking  effect  in  the  moment  of  its  en- 
actment and  operating  prospectively,  and  thus  making  a 
new  and  valid  grant  in  every  case  to  which  it  applied. 

It  is  for  this  reason  that  the  Court  was  not  warranted 
in  characterizing  it  as  a  curative  statute,  or  announcing 
that  "obviously,"  or  "manifestly,"  it  was  not  within  the 
power  of  the  Legislature  in  that  way  to  make  an  uncon- 
stitutional law  constitutional.  Such  remarks  only  show 
fiippancy  and  lack  of  comprehension  or  lack  of  fair  con- 
sideration, or  lack  of  judicial  fairness  in  interpretation. 

Such  being  the  character  of  this  enactment  the  question 
is  whether  or  not  it  was  within  the  power  of  the  Legislature 
to  make  a  grant  directly  to  the  various  companies  con- 
cerned of  rights  and  franchises  to  use  the  streets  of  the 
municipalities  of  the  State. 

As  to  this  proposition  the  authorities  are  overwhelming. 
There  are  no  authorities  to  the  contrary.  Municipalities 
are  but  agencies  of  the  State.  The  Legislature  can  make 
or  unmake  them  at  its  pleasure.  The  title  of  the  streets  of 
a  municipality  are  in  the  municipality,  but  in  trust,  for  the 
use  of  the  people  of  the  State,  and  these  streets  like  all 
other  highways  of  the  State  are  under  the  absolute  and  un- 
questioned control  of  the  Legislature.  The  Legislature 
usually  employs  the  municipality  as  an  agency  in  granting 
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rights  to  use  the  streets,  but  it  is  not  necessary  that  it 
should  do  so,  and  in  many  instances  it  has  not  seen  fit  to  do 
so,  but  has  made  grants  of  the  right  to  use  the  streets  of 
municipaHties  directly,  as  in  the  case  of  telegraph  com- 
panies, electric  light  companies  and  telephone  companies, 
to  all  which  companies  the  grant  to  use  the  streets  comes 
directly  from  the  State  to  the  company,  and  all  the  city 
can  do  is  to  prescribe  the  mode  of  use,  or,  in  case  of  its 
refusal  to  act,  the  Probate  Court  may  prescribe  the  mode 
of  use  which  the  Legislature  has  granted. 

It  follows  from  all  this  that  the  Legislature  had  full 
power  to  make  the  grant  in  question,  or  regrant  whichever 
it  may  be  called,  and  to  make  it  directly.  It  had  power  to 
name  the  terms  and  conditions  of  such  regrant  in  the  statute, 
or  it  had  power  to  name  those  terms  and  conditions  by  ref- 
erence to  some  other  instrument,  and  it  could  not  affect  the 
validity  of  such  reference,  if  the  instrument  referred  to 
were  invalid,  for  the  Legislature  might  adopt  by  any  intelli- 
gent reference  the  terms  and  conditions  it  would  prescribe. 

With  this  hurried  and  imperfect  expression  of  our  view 
of  this  section,  I  am  compelled  to  be  content,  for  I  see  that 
my  time  is  exhausted.  I  regret  that  I  have  not  time  to  go 
more  elaborately  into  this  whole  subject.  I  have  no  time 
to  speak  of  the  statute  of  limitations  except  only  to  say  that 
I  fully  agree  with  all  that  Mr.  Kittredge  has  so  ably  and 
forcibly  said  on  that  point. 
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STATEHOOD   BILL. 

The  PRESIDENT  pro  tempore.  The  Chair  lays  before  the 
Senate  the  unfinished  business,  which  is  House  bill  14749. 

The  Senate,  as  in  Committee  of  the  Whole,  resumed  the  consid- 
eration of  the  bill  (H.  R.  14749)  to  enable  the  people  of  Oklahoma 
and  of  the  Indian  Territory  to  form  a  constitution  and  State 
government  and  be  admitted  into  the  Union  on  an  equal  footing 
with  the  original  States ;  and  to  enable  the  people  of  New  Mex- 
ico and  of  Arizona  to  form  a  constitution  and  State  government 
and  be  admitted  into  the  Union  on  an  equal  footing  with  the 
original  States. 

Mr.  FORAKER.  Mr.  President,  the  pending  bill  contains  two 
general  propositions.  The  first  relates  to  Oklahoma  and  Indian 
Territory,  providing  that  they  shall  be  joined  and  admitted  to 
statehood  as  one  State.  The  other  relates  to  New  Mexico  and 
Arizona,  providing  that  they  shall  be  also  joined  together  and 
admitted  as  one  State  to  the  Union. 

So  far  as  the  first  proposition  is  concerned,  I  have  no  objection. 
When  I  say  that.  I  do  not  mean  to  speak  particularly  of  the  de- 
tails of  the  measure,  but  only  of  the  general  proposition  for  the 
union  of  these  Territories  as  one  State  and  the  admission  of  that 
State  into  the  Union. 

As  to  the  details,  knowing,  as  we  all  do,  the  ability  and  the 
care  that  the  committee  reporting  this  bill  always  brings  to  the 
consideration  of  any  subject  before  it,  I  assume  that  they  are 
what  they  should  be.  If  I  were  to  make  any  comment  at  all, 
it  would  bo  that  it  seems  to  me  somewhat  inconsistent  to  pro- 
vide that  a  State  shall  be  admitted  to  statehood  on  an  equal  foot- 
ing with  the  original  States,  and  then,  in  the  same  measure, 
undertake*  to  restrict  the  supreme  sovereignty  of  that  State  and 
make  it  inferior  in  sovereign  jwwer  to  the  other  States  of  the 
Union.  But  that  is  a  matter  I  do  not  deem  of  enough  importance 
to  devote  any  time  to  it  in  this  connection.  I  mention  it  only 
to  show  that  it  has  not  been  overlooked  iu  the  consideration  of 
the  bill. 

I  have  no  objection  to  the  admission  of  Oklahoma  and  Indian 
Territory  as  one  State,  because  so  far  as  the  union  of  these  Ter- 
ritories is  concerned,  that  has,  as  I  iuiderstand.it,  always  been 
?*ontemi)lated  since  the  time  when  Oklahoma  was  carved  out  of 
the  original  Indian  Territory,  and  made  a  Territory  and  given  a 
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Torritofial  sovonunent.  In  the  ona('tiiiont.>^  of  Congress  rolaliiisc 
to  that  subject  the  ultiuiatc  luiiuu  of  the  tv>'o  Teri'itories  into 
one  State  was  recosnized  and  it  has  always  been  recognized. 

Anotliei'  reason  is  tliat.  so  far  as  I  am  aware,  there  is  no  sub- 
stantial oi)jeclion  lo  the  union  of  these  Territories  on  the  i)art 
of  the  i)eoi)le  of  either  Territory.  So  far  as  I  am  advised,  thej 
are  anxious  to  have  this  measure  enacted  into  law;  they  are 
anxious  to  be  .loined  together  and  made  one  State  and  to  be  ad- 
mitted into  the  Union. 

Again,  I  am  in  favor  of  that  proposition,  they  having  no  ob- 
jection to  the  union  that  is  proposed,  because,  as  it  has  been 
time  and  again  said  in  the  course  of  this  debate,  these  two  Ter- 
ritories, so  joined,  will  make  a  splendid  Commonwealth;  a  little 
larger  than  I  would  like  to  see — 70.000  square  miles  of  area — 
but  no  larger  upon  the  average,  I  believe,  than  other  States  in 
that  part  of  the  country.  We  know  that  the  State  will  have  a 
fertile  soil,  and  that  it  is  blessed  with  almost  inexhaustible  re- 
sources of  coal,  iron,  oil,  and  everything  else  calculated,  when 
properly  developed,  to  make  the  State  one  of  the  richest  as  well 
as  one  of  the  most  populous  in  the  coiuitry.  So  I  am  heartily  in 
favor  of  that  proposition. 

My  objection  to  this  measure  goes  only  to  the  second  part — 
that  which  relates  to  New  Mexico  and  Arizona.  Shortly  after 
the  consideration  of  the  measure  commenced  I  offered  an 
amendment,  which  is  lying  on  the  table,  I  believe,  providing 
that  in  line  24,  on  page  2(>,  after  the  word  "  question,"  there 
shall  be  inserted  the  words  "  in  each  of  said  Territories,"  the 
jiurpose  of  that  amendment  being  to  mak'e  it  necessary,  in  order 
to  carry  out  the  proposition  of  this  measure  with  respect  to 
tliese  two  Territories,  to  secure  a  majority  vote  in  each  of  saiil 
Territories. 

Later,  some  days  ago,  I  offered  another  amendment.  This 
second  amendment  provides  for  the  striking  out  of  all  that  jiart 
of  the  bill  which  relates  to  New  Mexico  and  Arizona  and  sultsti- 
tuting  therefor  separate  statehood  for  New  Mexico  and  Arizona. 
Inasnuich  as  uuder  the  discussion  of  this  second  amendment  T 
can  say,  and  will  necessarily  have  to  say,  all  that  I  had  been 
intending  to  say  in  support  of  the  first  amendment  to  v\hich  I 
called  attention,  I  shall  proceed  in  the  few  minutes  I  shall  take 
to  consider  this  last-mentioned  amendment  providing  for  strik- 
ing out  and  the  substitution  of  separate  statehood. 

Mr.  GALLINGER.  AVill  the  Senator  permit  me  to  ask  him 
a  question  at  this  point? 

Mr.  FORAKER.     Certainly. 

Mr.  GALLINGER.  The  Senator  from  Ohio  has  stated  that 
as  far  as  his  information  goes  there  is  no  opposition  on  the  part 
of  the  people  of  either  Oklahoma  or  Indian  Territory  to  making 
one  State  of  those  Territories.  My  information  on  that  poiut 
is  different  from  that  of  the  Senator.  I  have  a  good  deal  of  in- 
formation to  the  contrary,  and  I  will  ask  the  Senator,  if  his 
amendment  should  go  into  the  bill  reqairing  a  n'.ajority  vote 
in  the  Territories  of  Arizona  and  Nev/  Mexico,  whether  he 
would  have  objection  to  a  similar  provision  going  in  the  bill 
in  reference  to  the  Territories  of  Oklahoma  and  Indian  Terri- 
tory? 

Mr.  FORAKER.     No ;  I  would  not. 
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Mr.  GALLIXGER.  I  shall  offer  sucli  an  anionflineiit,  Mr. 
l*ro«ident. 

]Mr.  FOKAKEK.  I  did  not  offer  tbat  amendment  as  to  Okla- 
homa and  Indian  Territory  because  I  was  of  the  impression  that 
is  was  the  connnon  desire  of  the  people  of  both  those  Territories 
to  be  united  in  one  State. 

But.  ]\lr.  President,  1  did  not  mean  to  say  in  an  unqualified 
way  that  there  was  no  opposition.  I  suppose  there  are  people 
in  both  those  Territories  who  would  be  opposed  to  union ;  but 
what  I  meant  to  be  understood  as  sayinj,'  wa.?  that  tlie  over- 
^^■helming  weight  of  sentiment  there  is  in  favor  of  uniting  these 
two  Territories  into  one  State. 

Mr.  GALLIXGER.  I  will  give  notice  now  that  at  the  proper 
time  I  shall  offer  an  amendment  in  reference  to  these  two  Ter- 
ritories similar  to  the  amendment  in  reference  to  Arizona  and 
New  Mexico. 

Mr.  FORAKER.  What  is  right  and  fair  in  one  case  should 
be  in  the  other.  I  have  no  disposition  whatever  to  question 
that.  I  oft"ered  it,  in  the  first  instance,  because  the  people  of 
Arizona  are  almcst  unitedly  opposed  to  union  with  New  Mexico, 
as  I  am  advised,  and  because  in  the  Territory  of  New  Mexico 
there  is  a  great  opposition  to  it.  I  understand  Senators  are  of 
opinion  that  a  majority  of  those  who  will  vote  in  New  Mexico 
would  vote  for  statehood  united  with  Arizona,  but  the  great 
majority  of  Arizonian  people  would  vote  the  other  way. 

Now,  I  di.slike  the  union  of  the  Territories  of  New  ^Mexico 
and  Arizona,  .Mr.  President,  without  regard  to  whether  the 
people  of  New  Mexico 'and  Arizona  would  vote  in  favor  of  tniion. 
I  would  not  stand  in  the  way  of  admission  as  one  State  of  New 
^Mexico  and  Arizona  if  they  were  all,  or  substantially  all,  in 
favor  of  it,  but  I  would  still  think  it  unwise ;  I  would  think  it 
was  making  too  large  a  State  in  area,  and  that  the  State  would 
be  too  cumbersome  to  be  enjoyed  economically,  and  we  ought 
not  to  make  such  a  union.' 

P>ut,  coming  now  to  speak  of  the  amendment  I  last  mentioned, 
that  striking  out  and  substituting  separate  statehood  as  to  New 
Mexico  and  Arizona,  I  am  op])osed  to  the  union  proposed  by  the 
bill  because,  in  the  first  place,  it  is  a  departure.  I  desire  to 
call  the  attention  of  Senators  to  the  fact  that  this  is  the  first 
time,  I  believe,  since  the  beginning  of  our  Government  when 
in  admitting  a  Territory  to  statehood  we  have  eom])elled  it  to 
unite  with  any  other  Territory.  We  have  done  just  the  opposite 
in  many  instances.  Averment,  the  first  State  we  admitted,  was 
separated  from  New  York.  Tennessee  and  Mississippi,  as  well 
as  other  States,  were  car^-ed  out  of  the  territory  south  of  the 
river  Ohio,  and  when  we  came  to  make  States  of  the  territory 
northwest  of  the  river  Ohio  we  made,  in  the  first  instance, 
three,  with  i)ermission  to  make  two  more ;  and,  to  avoid  having 
States  too  large  in  area,  we  subsequently  admitted  I\Iichigan 
and  Wisconsin  as  separate  States,  dividing  the  Northwest  Terri- 
tory into  five  such  subdivisions.  When  West  Virginia  was 
made  a  State  she  was  taken  away  from  old  Virginia.  So  as  to 
the  territory  acquired  from  Mexico.  The  States  of  Utah, 
Nevada,  and  other  States  were  carved  out  of  that  territory ;  aucl 
when  we  came  to  make  these  Territories  we  first  made  the 
Territory  of  New  Mexico,  in  the  fifties,  and  then,  in  ISGo,  we 
made  the  Territory  of  Arizona  by  separating  it  from  New 
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INFc'xico.  W('  I'.nvo  pnrsuod  this  jiolicy  In  ovory  iiisl;inc<\  hccanso 
wo  have  had  rc.ijard  to  thr  i'aeL  thai  yiatos  uii,i;ht  be  made  hiry;er 
than  thoj'  should  bo. 

Wo  Iiave  constantly  boon  cited,  durinp;  the  projxvoss  of  this 
debate,  to  Texas.  Wo  have  been  told  that  Texas  is  larsej 
than  any  State  in  the  Union,  and  larsov  than  one  State  made  I'mni 
those  two  Territories  would  be.  lUit  it  nuist  bo  ronienibeved 
that  when  Texas  was  admitted  it  was  provided  that  she  uiiKht 
be  divided  into  four  additional  States.  She  may  never  take 
advantage  of  that  provision,  but  It  indicates  what  the  opinion 
of  our  predecessors  was.  and  it  indicates  the  character  of  prece- 
dent thoy  have  set  in  this  matter. 

Now.  this  is  the  lirst  instance  I  can  recall — if  I  am  in  error 
some  Senator  will,  no  doubt,  correct  me — where  we  have  under- 
taken, after  we  have  set  up  separate  Territorial  government 
with  area  and  advantages  sufficient  for  statehood,  to  join  them 
together.  It  is  certainly  the  tirst  instance  where  wo  have  un- 
dertaken to  join  them  together  witliout  regard  to  their  own 
preferences  in  the  premises. 

Mr.  HANSBROUGII.    Will  the  Senator  allow  me? 

Mr.  FORAKER.     Certainly. 

Mr.  HANSBROUGII.  I  wish  to  call  the  attention  of  the  Sen- 
ator from  Ohio  to  the  situation  in  respect  to  the  admission  of 
the  two  Dakotas  in  1889.  There  v.-as  a  very  strong  sentiment 
in  the  Territory  of  Dakota  against  coming  into  the  Union  as 
one  State,  and  a  decided  preference  in  favor  of  two  States. 
Congress  yielded  to  that  sentiment  and  gave  them  two  States. 

Mr.  FORAKER.  I  am  much  obliged  to  the  Senator  for  call- 
ing my  attention  to  that  fact.  I  should  have  mentioned  it.  I 
mentioned  it  in  my  notes.  Dakota,  with  an  area  of  l.jO.OOO 
square  miles,  a  little  less  than  that,  to  be  accurate,  was  thought 
too  large  in  point  of  area  to  be  admitted  as  one  State,  and  very 
able  arguments  were  made  in  support  of  the  proposition  to  divide 
it.  and  they  were  made  by  moml)ors  of  the  Senate  then  who  are 
still  members  of  this  body.  I  intend,  before  I  conclude,  to  quote 
from  some  of  the  arguments  made  at  that  time  in  that  respect. 

I  should  also  have  mentioned  the  State  of  Maine,  which  was 
carved  out  of  Massachusetts,  but  I  have  said  enough  to  indicate 
what  I  want  to  impress  upon  the  Senate,  that  the  precedents 
we  have  set  heretofore  have  been  precedents  of  division  and 
never  of  union,  certainly  never  of  the  enforced  union  of  Terri- 
tories into  a  State. 

We  are  told  that  States  are  not  made  up  of  square  miles,  that 
they  are  not  made  up  of  area,  but  of  people.  We  all  understand 
and  appreciate  that  suggestion.  But,  Mr.  President,  the  area 
of  a  State  is  a  subject  proper  to  be  taken  into  consideration. 
All  certainly  will  agree  that  the  area  of  a  State,  especially  if  it 
be  a  sparsely  settled  State,  as  we  are  told  this  State  forever  will 
be,  though  I  do  not  agree  to  that,  may  be  too  large. 

Now  how  large  is  the  area  of  this  proposed  State?  I  wish 
Senators  to  try  to  form  in  their  minds  a  picture  of  the  extent 
of  this  proposed  State.  I  have  been  making  some  figures  about 
it.  I  find  that  the  whole  of  it  will  be  as  large  in  area  as  all 
New  England,  with  New  York,  Fennsylvania,  New  Jersey,  Dela- 
ware, Maryland,  West  Virginia,  and  thi'oe-fourths  of  Ohio. 
Now,  just  think  of  that  as  one  State  I  I  have  been  told  that  a 
citizen  residing  in  the  southeastern  portion  of  this  proposed 
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Stnto.  liiivin.c;  occasion  to  iro  to  Piinta  Fo.  the  capital  provicled 
l»y  tills  nioasure,  will  have  to  travel  about  as  far  as  from 
Keokuk,  Iowa,  to  the  city  of  New  York.  This  proposed  State 
will  be  25  times  larger  than  the  State  of  Vermont;  25  times 
larger  than  the  State  of  New  Jersey;  80  times  larger  than 
4he  State  of  JIasachusetts ;  (JO  times  larger  than  the  State 
of  Connecticut;  317  times  larger  than  the  State  of  Dela- 
ware, and  188  times  larger  than  the  State  of  Rhode  Island. 
It  seems  to  me,  Mr.  President,  that  the  mere  statement  of 
these  facts  should  be  enough  to  satisfy  every  Senator  that, 
if  we  admit  those  Territories  .ioined  together  as  one  State,  the 
people  living  in  that  State  will  not  be  able  to  economically 
enjoy  their  State  government.  They  will  necessarily  be  sub- 
jected to  all  kinds  of  inconveniences  in  connection  with  State 
matters. 

When  the  question  of  dividing  the  Territory  of  Dakota  was 
under  consideration,  the  Senator  from  Connecticut  [Mr.  Platt], 
one  of  the  ablest,  one  of  the  wisest  members  of  this  body,  a 
man  who  has  been  distinguished  ever  since  he  came  to  "this 
Chamber  as  one  of  the  most  capable  of  American  statesmen, 
one  able  always  to  give  advice  that  it  would  be  safe  to  follow — 
in  connection  with  the  admission  of  the  Dakotas  bore  a  very 
conspicuous  part.  He  was  on  the  Committee  on  Territories 
and  was,  J  believe,  the  chairman  of  that  committee.  What  he 
said  about  the  Territory  of  Dakota  I  want  to  repeat,  in  reply 
to  this  proposed  union  of  these  two  Territories.  The  Dakotas, 
combined,  had  an  aggregate  of  about  1.50,000  square  miles.  It 
was  thought  that  an  area  of  about  75,000  square  miles  was 
enough  for  one  State ;  and  I  agree  with  that.  Mr.  Platt,  in  his 
report  No.  58G,  first  session  Fiftieth  Congress,  said: 

The  present  Territory  of  Dakota,  in  the  jnclgment  of  voiir  committee, 
is  too  Inrse  for  a  single  State,  .nnd  the  time  has  fullv  come  when  both 
North  and  South  Dakota  should  ho  admitted  as  States  upon  an  equal 
footing  with  the  other  States  of  the  I'nion. 

Afterwards,  in  the  debate  which  ensued,  the  Senator  from  Con- 
necticut is  reported  as  speaking,  on  April  19,  1888,  as  follows: 

The  Territory  should  be  divided ;  and  while  I  would  respect  the 
wishes  of  the  Inhabitants  of  tlie  Territory  to  a  great  extent,  I  am  so 
strongly  convinced  that  the  Territory  ought  to  be  divided  that  even 
against  the  wishes  of  a  large  portion  of  its  population  I  should  feel 
that  it  ought  to  he  divided  for  the  benefit  of  the  nation  and  for  the 
future  security  of  the  rights  of  the  other  States  in  the  Union. 

The  Senator  from  Connecticut  said  in  that  connection  just 
what  I  undertook  to  say  a  moment  ago,  that  even  if  these  two 
Territories  of  Arizona  and  New  Mexico  wanted  to  be  united  I 
would  feel,  for  reasons  which  I  shall  undertake  to  give,  that  it 
would  be  unwise  to  yield  to  their  desire  in  that  respect.  It 
would  make  a  State  too  large  in  area  and  would  make  their 
enjoyment  of  their  State  government  too  expensive  and  incon- 
venient.    The  Senator  from  Coiuiecticut  continued  as  follows: 

It  is  too  large  for  one  Stale.  It  is  larger  than  anybody  ever  thought 
of  making  a  State,  with  two  exceptions  (California  and  Texas).  It  is 
larger  than  anybody  ever  thought  of  making  an  agricultural  State, 
witli  one?  exception,  and  that  is  the  State  of  Texas,  to  which  1  shall 
allude  further  on. 

Then  after  dealing  at  some  considerable  length  with  the  area 

and  comparing  it  with  that  of  other  States  the  Senator  from 

Connecticut  proceeded  as  follows : 

It  seems  to  me  that  when  Senators  seriously  realize  the  area  which 
this  immense  State  would  possess  they  can  not  but  come  to  the  couclu- 
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sion  that  even  if  the  pontiment  of  the  people  wsre  adverse  to  it  and 
tlie  people  had  a  dream  of  empire  to  urow  out  of  the  admission  of 
siicli  a  .ureat  Stale,  yet  Coiiyress,  Imvint;'  reference  to  the  i)hysieal  equal- 
ity of  {in  the  Slates,  if  I  may  use  that  term,  ouglit  not  to  think  of  ad- 
mitting one  State  into  tiio  Union  so  capable  of  sustaining  a  dense 
population. 

I  will  eoiinnent  on  the  difference  between  that  State  and  the 
Dakotas  in  a  niouient. 

It  is  larger  than  all  of  New  England,  New  Yorli,  and  New  Jersey. 

He  conld  not  add,  because  it  did  not  atluiit  of  it,  what  I  have 
added — larger  than  what  is  now  the  State  of  Pennsylvania, 
Maryland,  West  Virgina,  and  three-fourths  of  Ohio  added. 

It   is   larger — 

Said  he — 

than  Ohio,  Indiana,  and  Illinois  combined.  It  is  larger  than  the  com- 
bined areas  of  Kentucliy,  Tennessee,  and  Alabama. 

In  answer  to  a  suggestion  that  has  just  now  been  made  sotto 
voce — for  I  understand  the  suggestion  has  been  made  in  a  i)ri- 
vate  V\'ay.  though  I  could  not  help  overhearing  it — that  the  fact 
that  the  Dakotas  were  thought  likely  to  have  in  the  future  a 
dense  population  differentiates  that  case  from  this  to  such  an  ex- 
tent as  to  make  these  quotations  inapplicable  to  tliis  case.  All 
that  the  distinguished  Senator  from  Connecticut  said  at  that 
time  is  even  more  strikingly  applicable  to  this  proposed  State 
than  it  was  to  the  States  of  the  Dakotas.  for  the  less  dense  the 
population  the  more  these  difiiculties  will  be  emphasized,  to 
which  I  now,  by  reading  from  what  he  said,  call  attention.  He 
said  in  the  same  debate  to  which  I  have  referred : 

The  idea  of  proper  self-government  repels  the  notion  that  sucli  a 
State  would  not  be  too  large  (l.jO,0U0  square  milesh  It  is  impossi- 
ble for  the  common  people  to  talce  part  in  the  concerns  of  the  State  in 
a  State  of  that  size.  The  expense  of  attending  conventions  of  the 
State,  the  expense  of  travel  from  one  portion  of  it  to  the  other,  from 
any  portion  of  it  to  the  capital,  the  expense  of  attending  the  legis- 
lature, is  so  great  that  it  practically  shuts  out  the  common  and  poor 
people  from  a  i^articipation  in  the  privileges  of  government  and  from  ac- 
cepting the  responsibilities  and  performing  the  duties  of  government. 

A  little  further  along  the  Senator  said : 

Another  tiling  is  a  practical  denial  of  the  administration  of  justice 
in  its  courts.  Poor  people  can  not  travel  long  distances  to  attend 
court ;    they  must  liave  their  courts  near  at  hand. 

Then,  passing  a  few  more  sentences,  the   Senator  spoke  as 

follows : 

The  truth  as  to  what  size  a  State  should  be  lies,  like  all  othSc 
truths,  between  extremes.  It  should  be  neither  great  nor  small  :  it 
should  be  of  medium  size,  and  that  has  been  the  principle  on  which 
the  statesmen  of  this  country  have  acted  in  the  admission  of  States. 

Mr.  President,  I  submit,  if  there  be  a  sparsely  settled  popula- 
tion in  this  vast  territory,  that  is  no  answer  to  the  ob.iection 
which  the  Senator  from  Connecticut  so  well  stated,  to  having, 
hero  a  State  with  too  large  an  area,  in  the  instance  to  which 
he  was  addressing  himself.  The  expense  will  be  just  as  great 
in  this  proposed  State  of  Arizona  to  the  common  people,  the 
poor  people,  to  attend  the  convention.^,  and  for  other  purposes, 
at  the  capital  at  Santa  Fe,  a  thousand  miles  away,  twice  as  far 
as  they  would  have  had  to  travel  to  reach  the  capital  in  the 
Dakotas.  if  we  had  left  that  State  undivided. 

Mr.  HOPKINS.     Mr.  President 

Mr.  FOKAKER.     I  will  yield  in  a  moment. 

The  expense  will  be  just  as  great  to  attend  the  courts  ft/rd 
just  as  great  to  attend  the  legislature,  except  only  in  proportion 
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that  thoy  will   be  mnoli  greater   in  tlii.s  instance  than   in  the 
other.     Now,  1  yield  to  the  Senator  from  Illinois. 

:Mr.  HOPKINS.  Mr.  President,  I  des^ire  to  ask  the  Senator 
from  Ohio  if  the  adoption  of  the  direct  primaries  in  the  pro- 
]>osed  new  State  would  not  obviate  all  the  dilliciiltie.s  that  come 
from  attending  conventions  at  the  State  ca])ital?  As  to  the 
question  of  adniinisteriii.i;-  .iustice,  would  it  not  be  better  to  have 
the  courts  at  various  points  in  the  new  State  than  to  have  them 
concentrated  at  the  capital? 

Mr.  FOKAKEK.  Well.  Mr.  President,  there  might  be  found 
ways  to  overcome  some  of  these  difficulties.  It  might  l>e  that 
we  could  make  such  an  arrangement  to  ascertain  the  sentiment 
of  the  people  by  an  expression  at  the  ballot  box  as  to  prevent 
tlie  necessity  of  traveling  to  a  State  convention.  But,  Mr. 
President,  I  should  think  that  was  a  matter  we  ought  to  leave 
to  the  State  to  determine  in  the  exercise  of  its  sovereign  ]>oIiti- 
cal  power.  Just  as  we  have  left  it  to  every  other  State  in  this 
Union.  It  is  a  great  privilege  in  some  States  to  attend  conven- 
tions. The  people  want  to  select  their  delegates  and  send  them 
to  the  conventions,  and  generally  many  desire  to  attend  who 
are  not  delegates.  I  do  not  think  the  Senator  from  Illinois 
would  absolutely  exclude  them  from  participation  in  all  of  the 
familiar  political  functions  that  we  know  so  much  about.  Not 
only  do  they  select  the  delegates  and  send  them  to  the  conven- 
tions, but  the  people  tliemselves  like  to  attend — even  the  com- 
mon people,  the  poor  people,  to  employ  the  language  used  by 
the  Senator  from  Connecticut.  They  have  a  right  to  attend 
the  conventions,  and  it  is  desirable  they  should  attend;  they 
have  a  right  to  have  a  State  of  not  such  great  and  immoderate 
size  as  that  they  can  not  wait  on  these  ordinaiy  facilities  in  the 
administration  of  government. 

The  Senator  says  we  may  have  the  courts  disti'ibuted  over 
this  Territory.  I  suppose  there  would  be  the  ordinary  State 
courts  distributed  through  the  different  counties,  but  it  is  not 
likely  that  there  will  be  more  than  one  United  States  court  for 
a  long  time  to  come  at  any  rate.  I  do  not  kuosv  what  the  pro- 
vision of  the  bill  is  on  this  subject.  It  may  be  that  there  would 
be  one  United  States  court  in  each  of  the  present  Territories. 
If  so,  it  would  be  in  recognition  of  the  fact  that  the  State 
would  be  too  large  to  reqiiire  all  of  the  litigants  to  resort  to  the 
capita],  where  one  of  these  courts  would  be  located.  I  sup- 
pose only  the  supreme  court  of  the  State  would  sit  at  the  capi- 
tal. It  is  suggested  to  me  that  all  litigants  who  have  occasion 
to  prosecute  errors,  or  who  would  have  any  business  in  the 
supreme  court,  have  a  riglit  to  attend  the  supreme  court.  The 
idea  of  requiiMng  a  poor  man  who  has  litigation  to  take  a  train, 
if  he  can  find  one — and  I  will  speak  of  that  in  a  moment— and 
ti'avel  a  thousand  miles  in  order  to  get  to  the  capital  to  hear 
his  lawyer  argue  his  case,  or  to  put  him  to  the  expense  of  send- 
ing his  attorney  a  thoxisand  miles  to  argue  his  case,  involves  an 
unreasonable  hardship.  But  I  suppose  tliat  might  be  obviated 
by  simjily  submitting  the  case  on  the  record  without  having 
anybody  to  present  it  or  anybody  to  make  an  argument,  except 
only  by  brief.  That  might  be  done,  but  that  is  not  the  American 
way  of  doing  such  things.  It  would  be  a  denial  of  a  very  im- 
portant right. 
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But  I  now  ('oiiie  back  to  the  fact  that  the  population  would 
be  too  dense,  in  contemplation  at  least,  in  the  Dakotas  and  too 
sparse  in  New  Mexico.  I  come  back  to  the  i^roposition  that  this 
will  be  too  lari?e  an  area  for  a  State,  and  the  iH>ople  there  will 
be  subjected  to  unusual  and  unnecessary  and  mijust  exiuMise  in 
order  to  wait  upon  the  government,  to  attend  conventions,  to 
attend  upon  the  supreme  court,  to  attend  upon  the  legislature, 
and  to  do  other  things  which  we  know  in  the  administration  of 
civil  government  they  will  be  called  upon  to  do. 

ISIr.  President,  there  are  other  reasons  than  these  whj-  these 
two  Territories  should  not  bo  joined  together.  In  the  debate 
that  occurred  in  Congress  when  the  Territory  of  Arizona  was 
separated  from  the  Territory  of  New  Mexico,  all  this  was 
pointed  out.  That  division  was  not  alone  because  combined 
they  made  too  great  a  Territory  for  economical  enjoyment  of 
government  in  the  opinion  of  our  predecessors,  who  acted  at 
that  time,  and  made  too  large  an  area  for  a  State  whenever 
statehood  should  be  given,  but  because  there  were  some  natural 
difficulties  in  the  way  of  the  continued  union  of  these  Territo- 
ries under  one  government.  One  was  found  at  substantially  the 
very  place  whore  this  State  line  runs  in  a  range  of  mountains, 
which  rise  all  the  way  from  4,.50O  feet  above  the  level  of  the  sea 
to  10,000  and  more  feet  above  the  level  of  the  sea.  The  line 
was  fixed  at  that  place  because  that  natural  barrier  between 
these  two  Territories  seemed  to  make  intercommunication  un- 
reasonably inconvenient,  if  not  impracticable,  I  have  been  told, 
and  I  have  seen  fingers  run  over  the  map  here  and  have  heard 
.statements  made  in  connection  with  it,  that  that  line  of  moun- 
tains does  not  run  along  the  line  of  division.  I  do  not  -know 
what  will  be  insisted  upon  In  that  respect  by  the  chairman  of 
the  committee,  who  will  close  this  debate,  but  I  have  been  told 
by  others  that  it  does.  We  know  from  the  record  that  the  men 
who  created  the  Territory  of  Arizona  by  enacting  its  organic 
law  supposed  they  were  placing  the  line  at  that  point  because 
they  found  there  the  natural  division  between  the  Territories. 

Mr.  BEVERIDGE.     Mr.  President 

The  PPtESIDBNT  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Indiana? 

Mr.  FORAKEK.     Certainly. 

Mr.  BEVERIDGE.  I  did  not  intend  to  interrupt  the  Senator 
from  Ohio  at  all,  but  I  think  it  is  due  to  the  truth  of  the  case 
and  to  the  clearness  of  the  facts  to  ask  the  Senator  this  ques- 
tion:  If  it  were  true  that  that  natural  barrier  was  the  reason 
for  dividing  those  two  Territories,  why  was  it  that  the  first 
proposition  to  divide  the  Territory — the  first  bill  that  was  in- 
troduced to  divide  the  Territory — did  not  divide  it  on  a  merid- 
ian of  longitude,  but  divided  it  upon  a  degree  of  latitude?  Why 
was  it  that  in  the  division  proposed  in  the  first  bill  it  should  be 
divided  by  a  line  east  and  west,  83°  30',  instead  of  the  one  hun- 
dred and  ninth  meridian? 

Mr.  FORAKER.  Mr.  President,  it  was  because,  in  the  first 
instance,  the  propriety  of  dividing  north  and  south  along  this 
range  of  mountains  was  not  given  suflicient  consideration. 
When  they  came  to  investigate  the  subject,  they  concluded  they 
ought  to  follow  the  line  that  nature  had  indicated  whereby  to 
divide  these  two  Territories.  That  is  the  reason.  Very  fre- 
quently Avhen  we  are  impressed  with  the  idea  that  there  ought 
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to  be  some  lo.irislalioii  on  soiiio  siil».i(>ct.  wo  do  not.  in  tlif  first  in- 
stance, when  \\e  make  the  first  effort,  get  tlie  most  satisfactory 
sohition  of  the  difiicnlty.  but  after  we  have  tallied  about  it  we 
conchide  tliat  we  started  in  error  and  we  chanjje  about  and  malco 
tt  wliat  we  think  is  moiv  likt'ly  to  be  correct  and  what  we  thlnlc 
is  belter.     That  is  exactly  wliat  happened  in  tlie  case  of  xVrlzona. 

Mr.  BEVEKIDGE.  Mr.  President.  I  do  not  wish  it  to  be  in- 
ferred by  my  silence  at  pre.^ent  tliat  I  acquiesce  in  the  explana- 
tion made  by  the  Senator  from  Ohio ;  but  I  do  not  want  to  in- 
terrupt him  further  at  present.  I  shall,  however,  later  speak 
on  the  point  that  he  has  made. 

Mr.  FOKAKER.  I  shall  never  malvO  the  mistake,  Mr.  Tresi- 
dent.  of  assuming  that  the  Senator  from  Indinna  acquiesces  in 
anything  that  is  said  in  opposition  to  a  proposition  he  is  urging 
before  the  Senate. 

Mr.   BEVERIDGE.     Certainly  not.     ILaughter.] 

Mr.  FORAKER.     No;  that  would  lie  mar\elous. 

I  do  not  say,  Mr.  President,  that  is  the  oidy  reason  why  these 
two  Territories  were  so  divided,  but  that  was  one  rnason  why  they 
were  so  divided,  and  that  is  the  controlling  reason  why  the 
line  was  put  at  that  particular  place. 

We  have  been  told  by  other  Senators  that  the  railroads  have 
crossed  over  this  mountain  divide,  and  so  it  can  not  be  very 
much  of  an  obstruction.  I  took  the  pains  to  find  out  al)out  the 
railroad  crossing  this  divide,  and  the  lowest  point  at  which 
any  railroad  crosses  this  divide  is  a  little  more  than  7,000 
feet  above  the  level  of  the  sea.  So  it  seems,  ■Mr.  President,  that 
all  this  indicates  that  these  Territories  ought  to  be  left  divided, 
as  our  predecessors  provided  they  should  be. 

But  there  is  still  another  objection.  We  have  heard  a  great 
deal  said  about  the  populations,  respectively,  of  these  'J'erri- 
tories.  I  think  the  populations  of  both  of  them  are  good,  but 
they  are  different.  There  is  a  marked  difference  between  the 
majority  of  the  population,  as  I  luulerstand,  in  New  Mexico 
and  the  population  in  Arizona.  In  New  Mexico,  from  what  we 
are  told,  I  suppose  the  Spanish-Mexicans  are  in  the  majority. 
They  have  been  accustomed  to  a  different  mode  of  life,  to  a  dif- 
ferent language,  to  a  dift'erent  procedure — at  least,  as  to  lan- 
guage— in  the  courts,  and  in  many  particulars  they  have  grown 
along  their  lines,  while  the  people  of  Arizona  have  been  growing 
along  lines  quite  different  in  some  respects. 

There  is  a  difference  in  religion.  That  is  a  troiiblesome  ques- 
tion to  deal  with  always,  and  a  delicate  one  to  make  any  refer- 
ence to :  but  wo  all  know  that  difl'erences  of  that  character 
should  be  taken  into  consideration  in  determining  whether  or 
not  we  are  going  to  make  a  homogeneous  people  in  a  Common- 
wealth that  we  are  to  create.  AVe  have  no  right  to  yoke  a  peo- 
l)le  together  who  are  positively  diverse  in  any  respects  that  are 
important,  such  as  are  the  respects  to  which  I  have  alluded. 

When  Arizona  was  created  the  whole  matter  was  debated, 
not  very  elaborately,  some  may  say,  but  all  these  i)oints  were 
touched  upon,  and  it  was  thought  by  those  who  at  that  time 
divided  Arizona  and  New  INIexico  that  they  would  remain 
divided.  'J'ho  Senator  from  California  |  Mr.  Bard]  in  his  very 
able  siieech  at  the  ojiening  of  Ibis  debate  pointed  out  that  at 
that  time,  doing  something  that  had  never  been  done  before  in 
enacting  an  organic  law,  it  was  provided  in  the  organic  law  of 
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Arizona  flint  it  sboiild  roiiiain  n  Territory  until  it  ^va9  ad- 
mitted to  the  I^nion.  We  are  told  that  is  not  bindin.Lj  on  ns. 
That  is  true,  but  there  is  a  moral  (ililii,'ation  involved  in  it  that 
we  slundd  not  think  of  disresardinij:. 

You  do  not  lind  any  sui-h  provision  in  any  other  organic  act. 
You  tind  in  ahno.-^t  every  other  organic  act  the  very  opposite  of 
it.  in  most  cases  the  provision,  being  that  Congress  reserves  the 
right,  at  its  pleasure,  to  attach  the  Territory  so  created  to  any 
other  Territory  or  any  other  State  in  whole  or  in  part.  No 
such  provision  as  that  is  contained  in  the  organic  act  creating 
the  Territory  of  Arizona.  It  was  just  the  opposite,  and  was  to 
the  effect  that  Arizona  should  continue  to  be  a  Territory  until 
admitted  to  statehood.  I  am  not  trying  to  quote  the  language 
exactly.  It  has  been  quoted  so  frequently  that  that  is  unneces- 
sary, but  I  am  stating  the  exact  effect  of  it. 

Now,  proceeding  upon  the  theory  that  they  were  divorced 
from  each  other,  not  for  the  time  being,  but  for  all  time,  those 
Territories,  respectively,  have  proceeded  to  lay  the  foundations 
for  statehood.  In  each  Territory  there  has  beeii  established  a 
school  system  ;  in  each  Territory  they  have  erected  their  i)ublic 
buildings;  they  have  their  capitols;  they  have  their  peniten- 
tiaries; they  have  their  benevolent  institutions;  and  they  have 
been  growing  all  the  time  in  the  direction  of  separate  state- 
hood, and,  accordingly,  becoming  attached  to  that  which  they 
themselves  ha\'e  created  preparatory  to  statehood.  It  would  be, 
it  seem"s  to  me,  an  act  of  injustice,  amounting  almost  to  heart- 
lessness,  to  now  disregard  their  pronounced  attachments  for 
their  respective  Territories  and  institutions,  and,  without  giving 
them  any  chance  to  be  heard,  compel  them  to  be  joined  together 
and  come  into  the  Union  as  one  State. 

Therefore  it  wafi  that  I  first  offered  the  amendment  that  that 
should  not  be  done  imless  a  majority  of  the  people  in  each  of 
these  Territories  should  so  vote.  When  that  amendment  comes 
to  be  voted  upon  I  sincerely  hope  it  will  be  adopted ;  Init,  as  I 
have  said,  I  am  going  to  address  myself  more  particularly  to  the 
other  amendment,  which  provides  for  the  striking  out  of  all 
that  part  of  the  bill  which  relates  to  the  luiion  of  these  Terri- 
tories and  proposes  to  substitute  separate  statehood  for  each. 

I  have  said  enough  in  objection  to  the  force  view  or  to  any 
other  kind  of  view.  I  want  to  address  myself  now  to  the  ques- 
tion of  their  fitness  for  separate  statehood.  I  spoke  at  length 
upon  this  subject  on  another  occasion — in  the  Fifty-seventh  Con- 
gress, I  believe  it  was — and  I  know  that  Senators  are  familiar 
with  the  arguments.  Therefore  I  want  now  to  content  m.yself 
simply  with  indicating  them.  In  the  first  place,  I  think  these 
Territories  are  entitled  to  separate  statehood  because  each  has 
a  sufficient  area.  Nobody  questions  that.  In  New  Mexico  they 
have  an  area  of  122,000  square  miles.  That  is  much  larger 
than  it  should  be  for  economical  enjoyment  of  State  govern- 
ment. In  Arizona  they  have  an  area  of  ll.'],000  square  miles. 
So  the  area  of  each,  all  will  admit,  is  sufficient  to  entitle  them 
to  separate  statehood. 

Now,  the  question  is  as  to  population.  We  are  told  they  have 
uot  sufficient  population.  I  want  to  renew  here  the  statement 
which  I  undertook  to  support  with  an  argument  wlien  I  ad- 
dressed myself  to  the  former  statehood  bill,  that  tlKjy  have  in 
these  Territories  a  much  larger  population  than  has  been  found 
G218 


12 

in  most  of  tlio  Tt'i'ritorios  liorotoforo  aduiilted  to  stntolioocl  at 
till'  tiuie  when  they  wero  adiuitlod.  I  do  not  pretend  to  be  exact, 
but  I  understand — and  the  Senator  having  this  bill  in  charge 
will  correct  nie  if  I  am  in  error — that  at  the  last  election  iu 
New  Mexico  they  registered  more  than  70.000  votes.  That  many 
were  registered.  I  do  not  know  just  how  many  were  cast.  We 
all  know  that  all  those  who  are  entitled  to  vote  do  not  always 
register.  How  many  did  not  register  no  one  can  tell.  We  can 
speculate  about  it,  but  it  is  certainly  safe  to  assume  that  there 
are  in  New  IMexico  four  persons  for  every  registered  voter. 
That  of  itself  would  make  280.000.  There  are  probably  300,000 
people,  therefore,  living  in  New  JNIexico. 

We  have  had  from  the  beginning  of  the  Government  two 
rules,  and  only  two,  that  have  been  taken  into  consideration 
and  given  -vA'cight  in  determining  whether  a  Territory  applying 
for  statehood  has  a  sufficient  population  to  justify  admission. 
One  is  the  rule  originating  with  the  provision  of  the  ordinance 
of  1787.  according  to  ^■\■hicll  provision  any  Territory  would  be 
entitled  to  statehood  whenever  it  had  residing  within  it  00,000 
free  inhabitants,  and  might  be  admitted  before  then  if  Con- 
gress, in  its  judgment,  saw  fit  to  admit  it.  Ohio,  the  first  State 
admitted  under  that  provision,  was  admitted  when  she  had 
only  forty-two  or  forty-three  thousand  j^eople.  Quite  a  number 
of  other  States  to  which  that  law  applied  have  been  admitted 
when  they  had  less  than  (30,000  people.  That  law  applied  to  all 
five  of  the  States  carved  out  of  the  Northwest  Territory,  and 
then  by  a  subsequent  act  of  Congress  it  was  made  to  apply  as 
organic  law  to  all  the  territory  of  the  United  States  south  of  the 
river  Ohio,  and  later  it  was  applied  to  Oregon.  That  rule  was 
followed  in  the  admission  of  States,  and  it  was  recognized  as  a 
binding  moral  obligation  on  Congress  in  every  instance  where 
a  Territory  to  which  the  ordinance  of  1787  had  been  applied 
as  an  organic  law  came  knocking  at  the  doors  of  Congress  for 
statehood.  Later  we  acquired  the  Louisiana  purchase.  In  ac- 
quii'ing  that  territory  nothing  was  said  about  how  large  a  popu- 
lation, so  far  as  the  gi\ing  of  statehood  was  concerned,  a  Ter- 
ritory should  have  before  it  should  be  admitted  to  statehood, 
but  we  did  say  the  people  residing  in  that  Territory  should  be 
admitted  to  the  Federal  Union  upon  the  principles  of  the  Ameri- 
can Co)istitution,  or  some  such  expression  as  that. 

When  we  had  acquired  that  territory  and  had  created  Terri- 
torial governments  for  different  parts  of  it  and  those  Territories 
for  which  we  h;ul  jirovided  Territorial  governments  asked  to  be 
admitted,  the  question  arose  whether  or  not  they  had  a  sufficient 
population.  Our  predecessors  who  considered  that  question 
came  to  the  ci)nclusion — and  it  has  been  the  rule  ever  since  and 
never  dejiarted  from — that  a  Territory  we  have  created,  to 
which  the  ordinance  of  1787  was  not  applied  or  to  which  this 
question  of  being  admitted  according  to  the  principles  of  our 
Constitution  applied,  was  entitled  to  such  admission  whenever 
it  could  say  it  had  at  tlie  time  a  populatiim  equal  to  the  unit  of 
representation  in  the  House.  That  unit  has  from  time  to  time 
changed,  but  Arkansas,  Nebraska,  Kansas,  and  I  do  not  know 
how  many  other  States  have  been  admitted,  and  in  connection 
with  the  admission  of  every  one  of  them  that  question  was  dis- 
cussed, and  no  man  ever  denied  that  when  they  could  show  that 
they  had  a  ])<)pulation  as  large  as  the  unit  of  representation 
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there  wns  a  moral  obligation  resting  on  Congress  to  give  them 
statehootl. 

Now,  apply  that  rule  to  New  Mexico.  The  ordinance  of  17S7 
did  not  apply  to  that  Territory,  so  that  rule  is  not  to  bo  consid- 
ered in  this  connection,  bnt  New  Mexico  came  to  ns  by  virtue  of 
the  treaty  with  Mexico  at  the  conehision  of  the  Mexican  war. 
It  was  provided  in  that  treaty  that  the  people  residing  in  the 
Territory  so  acquired  should  be  admitted  to  the  Union  upon  the 
principles  of  the  Federal  Constitution  when  Congress  saw  tit 
to  act  favorably. 

I  am  not  trying,  as  Senators  will  see.  to  quote  the  language 
exactly,  but  that  is  the  effect  of  it.  So  the  same  rule,  when  ap- 
plied to  tliis  Mexican  territory,  that  was  applied  to  the  territory 
acquired  as  a  part  of  the  Louisiana  purchase — that  clause  being 
contained  in  the  treaty  that  the  Congress  should  be  the  judge 
as  to  when  this  admission  should  take  place — makes  it,  of  course, 
competent  for  the  Congress  to  postpone  as  long  as  it  may  seem 
tit  to  do  so  the  admission  of  this  Territory  to  statehood. 

But  the  moral  obligation  reniains  just  the  same,  and  contempo- 
raneous expressions  in  the  messages  of  the  President  and  in 
action  taken  by  other  officials  in  respect  of  this  matter  all  show 
that  it  was  the  common  expectation  that  that  Territory  would 
be  admitted  to  statehood  wb.enever  it  could  comply  with  the  re- 
quirements of  the  rule  with  which  others  had  been  compelled  to 
comply. 

Now,  therefore,  with  that  before  us  we  come  to  consider 
whether  or  not  the  population  of  New  Mexico  is  sufficient.  I 
stated  that  it  has  at  least  300,000  people.  The  unit  of  represent- 
ation is  now,  I  believe,  a  hundred  and  ninety-four  thousand.  So 
it  has  half  more  than  enough  to  qualify  it  under  that  rule,  and  it 
seems  to  me  that  is  enough  to  justify  us  in  giving  her  state- 
hood, and  not  only  to  justify  us,  but  to  make  it  our  duty  to  give 
her  statehood. 

Ah,  but  somebody  says  the  quality  is  objectionable.  That 
has  been  intimated  alf  though  this  debate.  I  do  not'have  much 
patience  with  that  suggestion.  So  far  as  the  quality  of  the 
peojile  of  these  two  Territories  is  concerned,  the  committee  that 
brought  in  this  bill  providing  for  the  admission  of  two  Territo- 
ries as  one  State  are  estopped  to  say  the  quality  is  not  satis- 
factory. 

If  they  are  not  qualified  separately  so  far  as  concerns  the 
quality  of  citizenship,  they  can  not  possibly  be  qualified  in 
union  so  far  as  citizenship  is  concerned.  They  have  voted,  and 
they  ask  you  to  vote  in  passing  this  measure,  that  the  people 
residing  in  the  Territories  are  qualified  for  statehood  so  far  as 
the  quality  of  citizenship  is  concerned. 

Bnt,  Mr.  President,  suppose  there  are  some  bad  people  in 
those  Territories.  There  may  be.  There  doubtless  are.  We 
have  them  in  every  State  of  the  Union.  I  read  only  last  Friday 
morning,  I  believe  it  was.  in  the  newspapers  how  a  grand  jury 
of  twenty-four  members,  in  the  city  of  Philadelphia,  brought  in 
a  charge  in  open  court  arraigning  the  municipal  government  of 
that  great  city  for  tolerating  and  protecting  and  encouraging 
every  kind  and  class  and  quality  of  vice  and  immorality  almost 
that  you  can  name,  and  yet  we  know  that  the  jieople  of  Philadel- 
phia are  among  the  very  best  people  to  be  found  anywhere  in  all 
America. 
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Aiul  only  this  ninrnin.s;  I  cut  out  of  tlio  papers — and  I  must 
use  it  while  1  think  ot  it,  for  fear  I  may  forijet  it — somothing 
fihout  Illinois.  I  iintlerstaml  in  Illinois  it  is  thought  the  people 
of  New  INIexico  are  not  of  a  quality  that  makes  them  acceptahle 
as  citizens  of  the  Union.     Listen  to  this : 

Aiictioued  to  the  I'.ighest  bidder  are  special  privileges  in  Illinois  leg- 
It- la  t  lire. 

And  so  it  goes  on. 

Then  follows  a  long  sensational  account.  I  do  not  know 
whether  there  is  any  truth  in  it  or  not.  I  hope  there  is  none. 
I  do  know  that  Illinois  is  one  of  the  proudest  States  in  the 
Union,  and  her  i)eople  are  an  intelligent  people  and  a  moral  peo- 
ple and  a  patriotic  people  and  a  people  who  have  demonstrated 
tlieir  capacity  for  statehood.  But  nothing  that  has  heen  said  in 
this  dehate  in  the  way  of  charges  against  the  people  residing  in 
New  Mexico  more  seriously  compromises  them  than  that  which 
is  said  here  ahout  the  people  of  Illinois,  than  that  which  was 
said  in  this  return  of  the  grand  jury  in  the  city  of  Philadelphia 
ahout  the  people  of  that  city ;  and  if  I  wanted  to  continue  this 
kind  of  reference  I  might  say  something  about  Delaware  hav- 
ing had  a  fair  share  of  trouble  recently. 

Mr.  HOPKINS.     Mr.  President 

The  PRESIDING  OFFICER  (Mr.  Penrose  in  the  chair). 
Does  the  Senator  from  Ohioyield  to  the  Senator  from  Illinois? 

JNIr.  FORAKEIt.     Certainly. 

Mr.  HOPKINS.  If  the  Senator  will  permit  me,  I  desire  to 
say,  in  respect  to  the  newspaper  clipping,  that  a  chai'ge  of  that 
nature  was  made  by  what  is  claimed  to  be  an  irresponsible  party. 
and  it  was  denied  by  every  intelligent  member  of  the  legislature 
of  Illinois,  and  that  charge  has  met  with  universal  condennia- 
tion,  not  only  by  the  members  of  the  legislature,  but  by  the  peo- 
ple of  the  State. 

Mr.  FORAKER.  I  did  not  expect  the  Senator  from  Illinois  to 
admit  the  truth  of  this  charge.  I  took  good  care  to  say  that  I 
hoped  there  was  not  any  truth  in  it.  I  do  not  know  anything 
about  it.  I  only  know  that  I  found  it  in  a  newspaper  and  read 
it,  and  I  think  there  is  just  as  much  truth  in  that,  considering  it 
false  absolutely,  as  there  is  in  many  of  the  statements  that  have 
been  made  here  about  the  people  residing  in  New  Mexico. 

It  is  an  easy  thing  to  stand  up  here  and  say  that  the  people  of 
Arizona  or  the  people  of  New  INIexico  are  not  qualified  for  state- 
hood. The  people  of  those  Territories,  under  the  most  adverse 
and  troul)lesome  difficulties,  have  sustained  their  Territorial 
governments  and  have  enacted  laws  for  the  past  fifty  years,  not 
one  single  enactment  of  which  the  Congress,  although  having 
the  power,  lias  seen  fit  to  repeal.  Their  administration  of  their 
domestic  affairs,  rn  so  far  as  we  have  permitted  them  to  control 
that  administration,  has  been  just  as  satisfactory  as  has  been 
the  administi'ation  by  the  officials  of  any  State  in  this  Union  of 
theii"  domestic  aff.-iirs. 

1  do  not  want  to  be  diverted  from  calling  attention  to  an- 
other State.  I  am  not  asserting  that  any  of  these  things  are  true, 
but  if  the  people  of  these  two  Territories  are  to  be  held  up  here 
and  to  bo  criticised  in  the  way  they  have  been,  I  should  have 
the  right,  s])eaking  for  Iheni,  to  call  attention  to  the  fact  not 
only  that  Ihey  have  had  troulile  in  Philadelphia  and  Illinuis — 
of  cour.se,  it  is  not  true  anywliere,  but  there  have  been  charges 
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of  trouble— but  tbat  they  bavo  had  trouble  in  Delaware,  iliey 
have  had  trouble  in  Colorado,  and  they  have  had  a  whole  lot  of 
trouble  in  Missouri.  I  do  not  believe  the  people  of  these  Terri- 
tories have  ever  been  charged  with  anytliiiig  so  bad  as  Mr. 
Folk  succeeded  in  convicting  a  lot  of  niunicii)al  oliicials  of  St. 
Louis  of  having  done.  I  call  attention  to  this  only  to  show 
that  it  is  an  easy  thing  to  make  charges  about  this  and  that  and 
the  other  thing  which  has  been  done  by  the  people  of  these 
Territories. 

But,  notwithstanding  these  charges,  the  fact  remains  that  thoy 
have  successfully  conducted  their  Territorial  governments,  that 
under  the  most  adverse  conditions  tliey  have  prospered,  they 
have  developed  their  industries,  they  have  multiplied  their 
])opulation,  and  they  have  come  to  the  point  now  where  they  are 
entitled  to  statehood. 

But  we  are  told  while  they  have  a  sufficient  jiopulation  to 
entitle  them  to  stateliood,  yet  they  are  not  going  to  grow  and 
multiply  as  to  population  as  tliey  have  done  in  the  Dakotas 
and  in  Nevada  and  a  lot  of  other  States  that  have  been  admitted 
into  the  Union.  Of  course  I  speak  of  Nevada  in  a  facetious 
sense.  I  should  recall  the  reference,  because  I  see  the  Senator 
from  Nevada  is  not  in  his  seat. 

Mr.  STEWART.     I  am  here. 

Mr.  FORAKEll.  Then  I  will  let  it  stand,  for  it  is  a  compli- 
ment to  that  State. 

Mr.  STEWART.  A  good  many  people  say  bad  things  of 
Nevada.  I  am  glad  the  Senator  from  Ohio  is  not  in  that 
category. 

Mr.  FORAKER.  No.  It  is  true,  as  has  been  stated,  that 
that  population  has  grown  only  gradually  and  slowly  in  these 
Territories,  but  that  is  easily  accounted  for.  Population  grows 
along  the  lines  of  least  resistance,  lilie  some  other  things  do. 
Until  a  few  years  ago  they  were  afflicted  in  New  Mexico  with 
a  condition  of  things  relating  to  titles  to  land  which  made  it 
impossible  to  go  there  and  acquire  land  with  any  assurance  that 
you  would  get  good  title.  It  was  known  when  we  acquired  New 
Mexico  that  the  Spanish  land  grants  overhipped  each  other  and 
that  as  to  the  matter  of  title  all  was  confusion  and  uncertainty, 
and  that  there  was  no  safety  in  acquiring  land.  And  yet  it  was 
not  until  1891  that  we  established  a  court  of  private  land  claims 
and  set  it  to  work  to  quiet  those  titles,  and  it  was  only  within 
the  past  two  years,  possibly  within  the  last  year,  when  that  court 
concluded  its  labors,  having  untangled  all  that  difficulty  and 
having  quieted  the  title  to  30,000,000  acres  and  more  of  public 
lands  in  New  Mexico ;  and  since  that  time  they  have  been  malv- 
ing  progress  and  the  population  has  been  growing  more  rapidly 
than  ever  before. 

But  another  difficulty.  We  are  told  by  the  Senator  from 
Minnesota  [Mr.  Nelson]  that  the  Indians  in  New  Mexico  are  a 
docile,  quiet,  good-natured  lot  of  Indians,  of  whom  nobody  lias 
any  right  to  be  afraid,  and  yet  I  remember  that  the  Apaches 
inhabited  New  Mexico  and  that  General  Miles  made  himself 
quite  famous  in  the  military  history  of  this  country  by  captur- 
ing Geronimo  there.  No  one  wanted  to  live  within  hundreds  of 
miles  of  where  one  of  the  most  ferocious  of  all  the  Indian 
tribes  our  country  has  ever  been  infested  with  were  in  the  habit 
of  putting  in  an  appearance.  We  did  not  give  the  people  of 
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thiit  Torritnry  ononsli  rirotoction.  :i!ul  so  it  was  easier  to  go  in 
otlier  dirertioiis  than  it  was  to  go  to  tliat  Territory. 

Mr.  BEVEKILXJH     Mr.  President — - 

The  PRESIDING  OFFICER.  Does  the  Senator  from  Ohio 
vield  to  the  Senator  from  Indiana? 

]Mr.  FORAKER.     I  have  l)nt  limited  time,  but  I  will  yield. 

Mr.  BEVERIDGE.  I  wish  to  ask  the  Senator  only  a  ques- 
tion about  the  Indian  matter  and  the  argument  the  Senator 
makes  that  the  Indians  scared  away  settlers.  Does  he  think 
the  Indians  in  New  Mexico  were  any  worse  than  the  Sioux  In- 
dians who  inhabited  the  Dakotas  and  all  that  territory,  and 
does  not  the  Senator  recall  the  Indian  wars  and- massacres  in 
that  western  country,  which  did  not  keep  out  the  inpouring  pop- 
ulation? 

Mr.  FORAKER.  What  I  said  was  that  we  afforded  less  pro- 
tection in  New  Mexico  than  we  did  in  other  places.  We  took 
less  pains  to  protect  the  people  there,  to  make  it  safe  for  people 
to  go  there.  I  said,  when  I  made  the  remark,  that  population, 
like  other  things,  flowed  along  the  line  of  least  resistance;  that 
where  there  was  the  greatest  inducement  and  where  there  was 
the  greatest  safety  and  where  conditions  were  most  inviting 
people  would  go. 

I  have  said  as  much  as  I  can  in  my  limited  time  about  the 
question  of  poi)ulation,  perhaps.  What  have  these  people  ac- 
complished? They  have  300,000  people.  They  have  now  their 
titles  settled.  They  have  the  Indians  driven  out.  They  have 
peace  and  security.  They  have  schools  established.  They  have 
their  public  buildings  erected.  They  have  their  governments  in 
successful  operation,  and  the  population  is  rapidly  increasing. 
Railroads  are  being  constructed.  Within  the  last  year  more 
than  300  miles  of  railroad,  I  am  told,  have  been  constructed  and 
put  in  operation  in  the  Territory  of  New  Mexico,  and  pretty 
nearly,  if  not  quite,  as  much  in  Arizona.  They  have  in  that  Ter- 
ritory now  an  aggregate  wealth  exceeding  three  hundred  mil- 
lions' The  capital  of  their  banks  amounts  to  more  than  ten 
millions.  They  have  represented  in  those  two  Territories  al- 
most every  kind  of  industry  that  you  will  tind  represented  in 
any  of  the  older  States.  They  have  coal.  They  have  copper. 
They  have  all  the  minerals,  almost.  Their  aggregate  output 
year  by  year  is  rapidly  making  them  wealthy  communities. 
And  now  iirigation  is  just  being  conunenced,  as  the  Senator 
Irom  California  I'Slv.  Perkins]  suggests  to  me,  and  as  the  re- 
sidt  we  can  confidently  hope  for  a  much  more  rapid  growth  of 
po])ulation  hereafter  than  we  have  witnessed  heretofore. 

lUit  with  that  kind  of  people,  with  that  kind  of  wealth,  so 
that  they  can  easily  bear  the  burdens  of  govern.ment,  I  do  not 
know  of' any  reason  why  New  Mexico  should  not  have  separate 
statehood,  and  there  is  no  leason  against  Arizona  having  sepa- 
rate statehood,  except  only  that  she  probably  has  not  yet  a 
jiopulation  equal  to  the.  unit  of  representation.  She  has  only 
about  one  hundred  and  fifty  or  one  lumdred  and  sixty  tiiou- 
sand.  whereas  ttie  unit  of  representation  is  a  hundred  and 
uinety-four  thousand. 

But  we  can  do  viith  Arizona  as  we  have  done  heretofore  with 
other  States  that  had  a  less  pi)i)ulation  than  was  equal  to  the 
unit  of  rei)res('ii(ation.  If  tlie  Congri'ss  in  its  judgment  shall 
see  fit,  that  need  nul  stand  in  the  way.  They  have  an  aggregate 
of  over  three  hundred  miiliuns  of  wealth.  They  have  more  than 
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ten  iiiillioiis  of  cnpitnl  invt'stcd  in  l);nil<in.ir.  They  liiiv(^  lifty  or 
f--ixty  ]io\vsiiii])ers,  (juilo  a  niiiuher  of  tlicm  dailios.  In  Xt'w 
Mexico  they  liave  seventy-live  newsjtaiters,  I  believe,  qnile  a 
number  of  whioli  are  dailies.  Tliey  have  j^ood  and  aeee])table 
seliool  systems  in  both  Territories.  Their  ehildren  are  being 
educated.  They  are  a  moral.  church-,!j;oin,i;  jteople.  and  we  know 
from  the  way  in  which  the.v  have  conducted  their  ^^>vernment 
that  they  have  the  cai)acity  for  the  administration  satisfactorily 
of  a  State  government. 

We  know,  whatever  else  \\e  may  say  about  them,  that  they 
are  a  brave,  patriotic,  gallant  iieople.  who  have  never  failed  to 
respond,  far  beyond  any  quota  they  might  be  asked  to  iill.  when- 
ever there  has  been  a  call  to  arms. 

Now.  upon  this  whole  subject  the  Senator  from  ('onnecticut 
[Mr.  Platt]  spoke  in  the  Wyoming  ease,  and  I  want  to  call 
attention  to  what  he  said  in  that  connection : 

The  Territory  lias  every  qualification  for  State  government,  if  the 
precedents  of  the  pa.st  are  followed.  The  question  of  population  has 
never  cat  much  of  a  liguro  in  the  admission  of  States. 

Now.  Senators.  I  ask  you  to  take  note  of  that.  It  was  the 
Senator  from  Connecticut  [Mr.  Platt  |,  one  of  the  most  careful 
and  conservative  members  of  this  l)ody,  who  made  that  state- 
ment and  made  it  in  his  report  from  the  connnittee.  "  The 
question  of  population  has  never  cut  nuich  of  a  figure."  He  was 
speaking  according  to  the  precedents.  The  precedents  full.v 
w'arranted  him  in  making  that  statement,  for  it  is  true,  as  I 
have  already  stated,  that  time  and  again  we  have  admitted 
Territories  to  statehood  where  the  ordinance  of  1787  applied 
that  had  less  than  00,000  free  inhabitants,  and  we  have  ad- 
mitted Territories  to  statehood  where  the  ordinance  of  1787 
did  not  ajiply,  but  the  rule  as  to  unit  of  representation  did 
apj>ly,  when  those  Territories  had  a  less  population  than  would 
equal  the  unit  of  representation.  So  it  has  never  cut  much  of 
a  figure.     The  Senator  from  Connecticut  proceeds : 

Illinois  was  admitted  with  35,000  people. 

It  should  ha^e  h.-id  tX>,000,  because  it  was  under  the  ordinajice 
of  1787. 

Kansas,  Nebraska,  and  Colorado  each  with  less  than  100,000. 

Mr.  President,  having  pointed  out  the  conditions,  having  shown 
as  well  as  I  could,  htn-rying  along  in  the  way  I  have,  that  these . 
Territories  have  sutlicient  population,  sulKcient  area,  that  the 
o.uality  of  that  population  should  be  regarded  as  satisfactory, 
I  want  to  speak  to  Senators  a  moment  as  to  their  duty  with 
respect  to  these  Territories,  to  grant  them  statehood  iit  this 
time. 

Is  it  not  true  that  we  have,  by  the  iirecedents  we  have  estab- 
lished, given  a  pledge  to  all  who  go  out  and  live  on  the  frontier, 
to  make  first  settlements  in  these  Territories,  to  organize  Ter- 
ritorial governments,  and  develop  industries,  to  fight  the  In- 
dians and  fight  nature,  that  as  a  reward  for  it  all  we  would, 
whenever  they  could  comply  with  the  rule  we  have  usually  fol- 
lowed, give  them  statehood?  Is  not  that  shown  by  our  entire 
line  of  action  on  this  subject? 

The  Senator  from  Connecticut  [Mr.  Platt]  spoke  upon  that 
subject.     He  said : 

The  welfare  of  the  United  States  clearly  letpures  (he  change  of  Ter- 
ritories to   States  at   the  earliest  period   when   the   poi)uIation   and   re- 
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sources    and    pi-ospects    of   n    Territory    are   such   as   to    insure   a    well- 
ordered,  stable  guverament  by   the  people. 

Does  any  man  have  any  qnestion  bnt  that  they  would  have 
a  well-ordered,  stable  government  in  New  Mexico  and  Arizona 
if  we  would  admit  them  both  to  statehood? 

A  Territorial  condition  is  only  permissible  under  our  system  while 
the  new  Territory  is  wealc  and  sparsely  inhabited,  during  wliieh  period 
it  needs  the  sustaining  and  protecting  power  of  the  (General  (iovern- 
nient.  To  keep  a  people  in  such  Territorial  condition  beyond  that 
period  is  unjust  to  the  people  and  unworthy  of  the  Government.  States 
add  to  the  dignity,  the  power,  and  honor  of  the  Republic.  Our  system 
is  a  union  of  States,  and  the  Territorial  pupilage  is  only  a  stage  of 
training  necessarj'  to  precede  the  responsiliilites  of  statehood,  and  to 
i»>i  dispensed  with  whenever  the  people  of  the  Territory  are  lit  to  as- 
sume such  responsibilities. 

There  is  not  anything  said  there  about  the  population  in 
point  of  numbers  necessary  to  statehood.  But  what  the  Senator 
from  Connecticut  spoke  about,  and  what  I  want  to  impress  upon 
this  body,  is  that  when  men  go  out,  as  the  people  residing  in 
these  Territories  went,  to  build  up  these  places  on  the  frontier, 
to  organize  Territorial  governments,  they  go  having  our  prom- 
ise, according  to  all  in-ecedents,  that  whenever  they  have  the 
requisite  population  in  number  and  quality  and  have  enough 
wealth  to  establish  and  maintain  a  State  government  we  will 
give  them  the  reward  of  statehood.  It  is  a  duty  vre  owe.  It  is 
a  right  to  be  expected  at  our  hands. 

The  Senator  from  Connecticut  also  said  that  this  Territorial 
condition  was  not  a  desirable  one — not  a  desirable  one  to  be  con- 
tinued indefinitely,  so  far  as  the  people  of  the  Territories  were 
concerned :  not  a  desirable  one  to  be  continued  so  far  as  the 
union  of  States  is  concerned ;  that  statehood  adds  to  the  dig- 
nity and  honor  of  the  Republic :  and  our  citizens,  as  fast  as  they 
are  prepared  for  statehood,  ought  to  be  taken  out  of  that  condi- 
tion of  pupilage  and  bo  given  the  right  to  govern  themselves. 
I  want  to  read  at  some  length  what  he  said  upon  that  subject : 

The  Territorial  condition,  aside  from  this  question  of  right,  is  a  con- 
dition of  infancy,  of  pupilage,  I  was  going  to  say  of  vassalage.  If  too 
long  maintained,  it  is  a  position  of  vassalage.  It  is  true  that  while 
the  Territory  is  weak  it  needs  the  sustaining  and  protecting  authority 
of  (Jovernment — it  needs  the  support  of  (Government.  It  is  like  the 
child  while  under  the  power  of  the  parent.  Society  has  lixed  a  limit 
when  that  must  end.  In  the  case  of  the  child,  society  says  that  it  must 
end  and  the  child  must  be  an  independent  and  free  man  at  the  age  of  21. 
So  a  'J'ei'ritory  in  its  condition  of  infancy  needs  to  he  i^rotected  and 
sui)ported  by  the  (Government.  It  needs  the  strong  arm  of  the  (iorern- 
raeut.  It  needs  its  advice,  as  the  child  needs  the  advice  of  the  fattier. 
It  nei'ds  its  laws,  as  the  child  needs  the  precept  of  the  father.  But  it 
would  be  no  more  intolerable  that  the  father  should  attempt  to  exer- 
cise his  authorily  al'lcr  Ihe  child  arrived  at  the  age  when  the  common 
consent  of  mankind  said  that  it  was  to  be  free  aud  indoi)cndent  and 
to  be  emancipated  from  the  power  of  the  father  than  it  is  the  (govern- 
ment to  undertake  to  maintain  tlu^  Territorial  condition  after  the  Terri- 
tory ha.s  reached  that  point  where  it  it  is  entitled  by  all  the  rules  and 
the'  history  of  this  (Jovei-nment  to  ;uImissiou  into  the  I'nion.  Wlien- 
c>ver  the  (iovernment  compels  a  Territorial  condition  after  that  period, 
it  govei-ns  the  Territory  as  it  would  govern  a  colony.  It  is  not  self- 
giivernnicnt  any  longer.  It  is  abhorrent  to  the  principles  of  our  (Jov- 
(MiiuK'nt.  which  ar(>  that  the  iicoplc  shall  all  have  a  voice  in  saying 
what  th<>  (Jovernment  of  the  i)copi(>  shall   l)e. 

*  :>  *  *  ::;  *  Sf 

II    is   denying   to   them    th.-it    principle   which    we    insist    upon    as    the 

right  of  m:in  when  we  say   I  hat  universal  suft'rage  is  to  be  the  rule  of 

this  nation.     II   is  taxation  without  representation.     It  is  the  same  thing 

that    Ihe  colonists   fought    against    when   we  aclii<'ved   our   independence. 

%f  it  tf  ^^  ^  *  * 
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Are  Uioy  not  to  bf  entillod  to  pay  as  niiich  as  T  who  shall  lip  the 
rresidont  "who  proskles  over  the  nation?  That  they  may  not  say  who 
shall  be  their  governor,  or  their  judges,  and  many  otiier  olHcersV 

I  read  ut  great  length  from  these  very  able  remarks  of  the 
Senator  from  Connecticut  because  they  have  a  direct  ii])i)lica- 
tion  to  this  case.  New  Mexico  has  been  in  this  sttite  of  inipilage 
now  for  more  than  tifty  years;  Arizona  in  a  state  of  pupilage 
for  more  than  forty  years.  They  have  built  up  in  spite  of  all 
these  adverse  conditions,  about  which  so  much  has  been  said 
here.  s])lendid  Territorial  communities,  splendid  school  systems, 
and  they  are  rapidly  mtiking  those  people,  if  there  ever  was  any 
just  exception  to  be  taken  to  them,  as  acceptable  a  class  of  peo- 
i>le  as  can  be  found  in  any  of  the  States.  Certainly  by  their 
record  no  more  serious  charges  can  he  made  jigainst  them  than 
can  be  made,  as  I  have  undertaken  to  point  out,  against  some 
of  the  older  States,  acknowledged  to  be  among  the  best  States 
in  the  TTnion. 

The  Senator  from  Connecticut  said  when  a  Territory  shall 
have  reached  that  point  it  is  tlie  duty  of  the  (Joxernment  to 
give  it  .statehood — to  give  it  the  right  to  govern  itself. 

lu  this  connection  I  am  reminded  that  the  Senator  froj.u 
Minnesota  \Mv.  Nelson]  in  his  very  able  argument  took  occa- 
sion to  say  that  nobody  there  except  two  classes  of  promoters- 
political  promoters  and  industritil  promoters — wanted  statehood, 
and  that  nobody  should  want  statehood,  because  we  are  giv- 
ing to  them  a  good,  acceiitable  government,  with  which  they 
ought  to  be  satisfied.  Mr.  President,  the  Senator  from  Connecti- 
cut made  a  conclusive  answer  to  that.  It  is  a  right  that  every 
American  has  a  right  to  aspire  to,  to  be  j)rivileged  to  live  u'lder 
a  government  that  will  enable  him  to  participate  in  the  selection 
of  a  President  Jind  in  the  administration  of  the  affairs  of  this 
great  Republic.  It  is  a  right  every  American  has  a  right  to 
aspire  to,  to  say  who  shall  be  the  governor  of  his  Territoi-y 
or  liis  State,  to  rule  over  him,  and  who  shall  be  the  judges 
before  whom  his  causes,  if  he  becomes  a  litigant,  shall  be  tried. 
It  is  no  little  thing  to  deny  that  to  a  man,  and  it  is  contrary  to 
the  principles  upon  which  we  have  always  acted  and  to  VN-hich 
we  liave  always  given  force  and  effect  when  we  could,  to  deny 
an  American  citizen  any  longer  than  is  actually  necessary  i)ar- 
ticipation  in  all  these  rights. 

The  Senator  from  Connecticut  went  on  to  say  further : 

I  do  not  put  it  too  strongly  when  I  say  that  the  Amei  icau  citizen 
has  to  restrain  himself  and  withhold  all  the  ualr.ral  tendencies  of  his 
manhood  when  he  submits  to  such  a  condition  beyond  the  period  when 
the  Territory  ought  to  be  admitted  as  a  State. 

There  is  much  more  there  I  would  be  glad  to  read  and  would 
if  I  had  more  time,  but  I  pass  over  much  to  read  this: 

All  that  the  Anglo-Saxon  holds  dear  to  him  in  government  is  wanting 
In  a  Territorial  government — 

Was  that  true  or  not?  We  all  know  and  feel  that  it  was  true. 
It  was  true  as  to  the  Dakotas.  it  is  true  ;is  to  New  Mexico,  and 
it  is  true  as  to  Arizona. 

Why,  then,  should  those  jieople  be  criticised  for  coming,  as 
they  have  been  coming  year  after  year  i)raying  Congress  to  open 
the"  door  and  admit  them  to  the  f'nion  of  States?  AVhy.  when 
they  come,  should  it  be  said  that  only  a  lot  of  jiolitical  and  in- 
dustrial promoters  are  seeking  statehood;  that  the  great  mass 
of  the  people  are,  in  the  first  place,  satisfied,  and,  in  the  second 
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place,  if  they  are  not  satisfied  tbey  ought  to  be  satisfied,  for 
they  are  setting  a  better  government,  through  tlie  appointment 
by  the  President  of  governors  and  judges,  than  probably  they 
will  give  to  themselves? 

IVIr.  President,  they  have  not  come  as  promoters,  not  in  any 
Improper  spirit,  but  as  the  representatives,  as  I  believe,  of  the 
whole  ]5eo])le,  possessed  of  the  idea  that  they  are  entitled  to 
this  reward,  and  expecting  Congress  to  deal  justly  by  them. 
They  have  come  because  "  all  that  they  hold  dear  in  government 
is  wanting  to  them  in  a  Territorial  government."  That  is  not 
niy  language,  but  I  adopt  it  and  most  heartily  approve  of  it. 
Then  the  Senator  from  Connecticut  proceeds : 

Tor  until  the  Territory  comes  to  that  period  when  it  is  entitled  to  he 
admitted  as  a  State  it  has  no  Magna  <"harta.  no  constitution,  no  elec- 
tion of  executive  or  administrative  ofTicers.  It  is  in  vassalage,  it  is  in 
a  degraded  condition.  'J'lie  wonder  is  that  the  people  of  this  Territory 
have  heen  so  patient.  Their  very  patience  demonstrates  their  fltness 
for  self-government. 

Now,  I  read  further.  This  is  a  direct  answer  to  what  the 
Senator  from  Minnesota  [Mr.  Nelson]  so  forcibly  said: 

Are  these  people  to  be  taunted  with  too  much  anxiety  to  he  admitted? 

That  is  what  the  Senator  from  Connecticut  said  of  the  people 
from  Dakota  who  were  asking  for  statehood. 

Are  they  to  he  taunted  with  having  framed  a  constitution  before  the 
Congress  of  the  L'niicd  States  told  them  that  they  miglit  frame  a  con- 
stitution? Are  they  to  be  held  out  of  the  Union  Ijecanse  they  have 
fchown  thei.'  anxiety  to  come  in  ;  to  be  clothed  with  all  the  privileges 
and  dignity  of  other  citizens;  to  stand  here  upright  in  their  manhood, 
instead  of  bowing  down  in  their  vassalage,  by  adopting  a  constitution 
in  advance  of  the  permission  of  Congress? 

They  have  not  come  here  with  a  constitution  already  adopted. 
They  have  come  here  in  the  ordinary  way.  They  ha^■e  come 
here  pointing  to  what  they  have  accomplished,  to  their  popula- 
tion, to  theii  area,  to  their  wealth,  to  their  capacity  for  govern- 
ment— to  the  splendid  record  they  have  made  in  that  respect, 
and  they  say  to  us,  "According  to  all  the  precedents  heretofore 
established  we  are  entitled  to  admission  to  the  I^nion  when  we 
have  a  population  equal  to  the  unit  of  representation ;  we  have 
it ;  we  have  nea^-ly  enough  for  two  Itepresentatives."  They 
have  enough.  I  supjiose,  un<ler  the  rule  for  two  Representa- 
tives. Their  population  amounts  to  almost  two  units  of  full 
representation,  and  they  now  want  just  what  the  people  of  Da- 
l;ota  wanted,  just  what  all  the  other  people  who  have  applied 
for  admission  to  the  Union  wanted.  They  want  the  privilege 
of  coming  in  as  a  State  in  order  that  they  may  then  control, 
nnlranuneled  by  any  i)Ower  from  the  outside,  their  own  domes- 
tic affairs,  in  order  that  they  may  legislate  upon  their  own  re- 
ponsiliility  with  resjiect  to  their  douieslic  concerns,  that  their 
legislation  may  not  be  subjected  to  our  suiiervision  and  our  re- 
jection, if  we  see  lit  to  reject  it.  here  in  Washington,  where  we 
know  but  little  of  what  the  legislation  should  be  in  New  INIexico 
or  Arizona. 

But  I  wish  to  quote  from  the  Senator  from  Coiuiecticut  once 
more.  It  is  one  of  the  I)est  S])eeches  ever  niiule  in  this  body, 
and  I  want  lo  jiut  into  the  Uecoud,  as  completely  as  I  can,  at 
Icjisl.  all  the  jxjiuts.  Therefore  I  (juote  from  it  liberally.  Tie 
raid  in  that  same  speech  what  I  now  call  attention  to.  and  with 
it  1  shall  c(,nclude  : 

.\  Territoi'ial  govnimenl  precedes  and  is  in  itself  a  pledge  of  stato- 
uood. 
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What  I  have  boon  tryin.s:  to  prove. 

When  the  time  comcw  in  the  history  of  a  Territory  when  tlie  number 
aud  character  of  its  people,  its  re.source.s.  and  prospects  of  deveh)p- 
nient  are  such  as  to  satisfy  Congress  that  statehood,  if  conferred,  will 
result  in  wise  and  beneliccnt  government,  easily  and  gladly  sustained, 
there  should  he  no  hesitation  about  admission. 

There  is  nothing  tliere.  :Mr.  Presitlent,  about  density  of  ];opu- 
hition  being  the  condition  necessary  to  nialu'  applicable  what  I 
quoted  in  the  opening  sentences  from  the  ^>enator  from  ("on- 
neeticut  in  his  speech  In  behalf  of  the  Dalcotas.  Wlienover 
there  are  enotigh  j^eople,  and  when  that  people  have  enough  of 
capacity  as  shown  )»y  what  they  have  accomplished,  to  adminis- 
ter a  State  govennnent  satisfactorily,  and  when  they  have 
enough  of  wealth  to  bear  easily  the  burdens  of  State  govern- 
ment, then  it  is  the  duty  of  t'ongress  to  give  them  statehood. 
We  are  not  to  wait  until  they  have  a  million  people :  we  are  not 
to  wait  until  we  become  satisfied  that  they  will  ever  have  a 
million  people. 

It  is  the  opinion  of  the  committee  that  Idaho  fulfills  these  conditions. 

I  am  now  reading  from  what  he  said  in  favor  of  the  admission 

of  Idaho : 

Its  population,  though  it  is  now  probably  less  than  the  unit  of  repre- 
sentation in  the  House  of  Uepresentatives.  is  of  a  character  that  can  l;e 
relied  upon  to  maintain  a  State  government  according  to  its  wisely 
guarded' constitution.  Its  inlialiitauts.  drawn  chiefly  from  the  older 
States,  are  imbued  with  a  .iust  idea  of  the  duties  and  responsibilities  of 
citizenship,  and  ardently  desire  an  opportunit.y  to  exercise  the  same 
rights  which  as  citizens  they  have  hitherto  enjoyed  in  those  States. 

Now,  Mr.  rresident.  all  that  the  Senator  so  well  said  in 
behalf  of  Idaho  can  be  with  equal  propriety  said  of  New  Mexico 
and  Arizona.  Idaho,  like  Arizona,  had  a  population  somewhat 
less  than  the  luiit  of  representation,  but  the  popoulation  was  of 
such  a  character,  of  such  quality,  and  the  wealth  they  had  accu- 
mulated was  such  in  amount  that  nobody  could  have  any  ques- 
tion but  there  could  be  a  satisfactory  State  govennnent  admin- 
isteretl  if  we  saw  lit  to  allow  them  the  privilege  of  having  it. 

Now,  Mr,  President,  I  see  my  time  is  about  exhausted.  For 
the  reasons  I  have  undertaken  to  give  I  am  in  favor  of  the 
admission  of  Oklahoma  and  Indian  Territory  as  one  State.  I 
am  in  favor,  at  the  same  time,  of  the  admission  of  New  Mexico 
and  Arizona  as  two  States.  I  have  prepared  an  nmendmenr  and 
I  have  offered  it  providing  for  the  striking  out  of  all  contained 
in  the  bill  in  re.gard  to  New  Mexico  and  Arizona  and  substi- 
tuting separate  statehood  for  those  Territories.  If  that  amend- 
ment should  be  rejected,  if  the  Senate  should  refuse  to  strike 
out,  then  I  appeal  to  Senators  in  a  sense  of  justice  toward  these 
people,  in  a  sense  of  fair  dealing  tovrard  them,  to  adopt  the 
other  amendment  giving  to  each  Territory  a  right  to  vote  sepa- 
rately and  independently  of  the  other  on  the  question  whether  or 
not  there  shall  be  a  union  in  statehood.  It  seems  to  me  that 
that  is  the  very  least  we  cait  be  expected  to  do ;  and  I  hope  that 
no  Senator  will  hesitate  to  vote  for  what  is  so  manifestly  just 
and  .so  entirely  proper,  and  without  which,  it  seems  to  me.  we 
would  be  perpetrating  a  great  injustice  little  short  of  an  outrage 
on  the  people  of  that  Territory. 

Mr.  IIANSBKOUGII.  Mr.  President,  I  have  only  ;i  minute  or 
two — I  should  be  .glad  if  the  Senator  from  Ohio  would  give  me 
his  attention,     I  wish  to  have  read  at  the  desk  a  letter  which  I 
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rocoivoil  from  tlio  Kcinililican  T<>nitorial  Cominittee  of  New 
Moxifo.  I  know  that  tlic  question  now  liofore  the  Senate  is  not 
a  jiartisan  (luestion.  hut  1  tliink  I  should  i»resent  the  letter.  I 
would  be  iilad  to  have  it  read  in  connection  with  what  the  .Sena- 
tor from  Ohio  has  said. 

There  being  no  objection,  the  letter  was  read,  as  follows : 

Refl'blican  Central  Committee  ov  New  Mexico, 

t^aiila  I'Cj  Januunj   'J,   1905. 
Hull.   II.   C.   Haxsbrougii, 

L'liitrd  i^latcs  Senate,  WasJiiDgfnii,  D.   C. 

Mv  Dear  Sir  :  On  behalf  of  the  Kepiiblican  organization  of  this 
Territory  I  desire  to  solicit  your  valuable  assistance  toward  tlip  end 
that  the  pending  Hamilton  .joint  statehood  l)ill  in  its  present  form  be 
not  i)asscd.  Our  people  are  opposed  to  jointure  v.-ith  Arizona,  and  a 
CiHistitution   thereunder  can  not  possibly  pass  by   a  vote  of  the  people. 

The  public  debt  of  Arizona  is  nearly  four  time.s  that  of  New  Mexico; 
we  object  to  being  curtailed  in  the  raatter  of  representation  in  the 
I'nited  States  Senate,  and  thinlv  that  if  we  are  to  be  admitted  we  should 
be  admitted  singly,  within  our  present  boundaries  and  under  our  pres- 
ent name.  The  Territory  vvhicli  now  comprises  Arizona  and  New 
Mexico  was  divided  in  ISt;;!  by  Congress  for  the  reason  that  it  was 
considered  too  large  to  be  under  one  Territorial  government  ;  it  seems 
strange  that  after  the  growth  we  have  attained  since  that  time  that 
Congress  should  now  believe  that  we  are  too  small  for  one  State,  when 
more  than  forty  years  ago  we  were  considered  too  large  for  one  Terri- 
tory. There  is  nothing  in  common  between  the  people  of  the  two 
Territories,  and  no  ties  either — politically,  socially,  or  commereially — 
which  would  tend  to  make  a  harmonious"  State,  biit  on  the  contrary  a 
deep  rooted  feeling  existing  with  the  people  of  each  Territory  wliich 
is  antagonistic  to  each  other,  and  any  jointure  would  be  repugnant 
to  the  peojtle  of  both  Territories.  This  question  lias  been  brought  up 
In  our  Territorial  conventions,  and  at  the  last  election  our  Delegtite  to 
Congress  was  elected  upon  a  specific  declaration  and  pledge,  which  was 
mailed  to  every  voter  in  the  Territory,  providing  that  the  Republicans 
would  favor  statehood  for  New  Mexico  within  her  present  boundaries. 
Our  people  all  feel  that  you  are  one  of  the  Territory's  best  friends  in 
this  matter,  and  we  shall  feel  under  additional  obligations  to  you  if  you 
will  use  your  good  othces  in  our  behalf  at  this  time. 
Very  truly,  yours, 

H.  O.  Binsrii, 
Chuirman  Republican  Tcnitviial  Central  Committee. 


Fchniary  7,  1905. 

tXDER    TEX-MIXUTE    RULE. 

Mr.  FOKAKI<:i{.  Mr.  President  I  wish  to  call  attention  to 
some  fi.s^ures  in  answer  to  what  has  been  said  in  o]»])osition  to 
this  amendment.  1  thiidv  they  will  answer  eonchisively  every 
sug.^estion  that  has  been  made.  Certainly  they  will  if  we  are 
to  ])!iy  any  attention  in  taking  present  action  to  the  iirecedents 
we  have  heretofore  established. 

There  are  in  the  Territory  of  New  Mexico  .'^.00.0(10  people.  I 
Ihiiik  1  woiUd  he  justitied  in  saying  ;!.")l),(l(K>  people,  but  cer- 
tainly it  is  conservative  to  say  .■^)00,Otlt»  ]ieople.  This  ix-ople  have 
produced  wealth  there  to  th(>  amount  of  more  than  .$.T)U.U0U,0U0. 
They  have  ;!,00()  miles  of  railroads  constructed  and  in  oi)eration. 
Tlu'y  ha\e  more  than  .$l(),0()0,tMI()  invested  as  caiiital  in  banking 
institulious  of  (he  Territory.  They  have  7.1  newspaiicrs.  'I'hey 
liave  over  S(H)  schools,  in  which  theii'  children  are  being  eilu- 
caled.  'I'hey  own  more  than  ,$2.(MKi,(HKJ  of  school  iiroperly. 
'JMiey  Jiave  Stale  univer.sities,  colleges,  great  normal  institu- 
tions, and,  as  I  have  already  indicatiHl.  one  of  the  best  school 
systems  that  can  he  found  in  any  comnuniity  in  all  this  country. 

They  are  making  ra|»id  jirogress.  'I'beir  i>rogress  for  a  time 
was  indeed  slow.  Hut  the  i-e.-ison  for  lliat  b.is  already  been 
Jiointed  out.  .Not  uiHil  within  the  l;ist  twenty-four  months 
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have  the  titles  to  their  hinds  heeii  settled  thro\i2:h  the  notion  of 
the  Court  of  Private  Laud  Claims  which  the  Govenuueut  estab- 
lished there  some  ten  years  ago.  Now  men  are  taking  home- 
steads, building  up  farms,  and  engaging  in  other  industries. 
Almost  every  vocation  is  well  represented.  They  have  not 
only  agriculture  and  mining,  but  tliey  have  cattle  raising,  and 
nearly  all  of  their  territory  is  being  employed  in  some  useful 
way. 

Now,  as  to  the  character  of  their  people.  It  has  been  said 
that  half  of  them  speak  only  the  Spanish  Inuguage.  That  I 
think  is  an  overstatement.  About  half  of  them.  perhai)s  a 
little  more  than  a  majority,  are  Spanish-Americans,  but  the 
great  body  of  Spanish-Americans  understand  the  English  lan- 
guage, and  most  of  them  who  participate  in  public  affairs  speak 
the  English  language  as  well  as  the  Spanish  language. 

The  Senator  from  ^^'isconsin  declined  to  read  the  list  of  names 
that  had  been  sent  him  of  members  of  the  legislature  in  New 
Mexico,  on  the  ground  that  ho  can  not  read  the  Spanish  lan- 
guage. I  have  the  same  list  here.  Let  me  read  it  to  the  Sena- 
tor and  to  the  Senate,  and  see  whether  or  not  there  is  any  diffi- 
culty either  in  pronouncing  the  names,  as  the  Senator  indicated 
there  was,  or  in  understanding  that  they  have  splendid  capacity 
to  legislate  for  their  community  and  to  legislate  satisfactorily 
for  the  State  if  we  give  them  statehood. 

Col.  J.  F.  Chaves,  an  American,  a  man  who  was  a  colonel  in 
the  civil  war;  Thomas  Hughes,  a  scholar  of  fine  attainments, 
the  publisher  and  editor  of  the  Daily  Citizen,  of  Albuquerque, 
N.  Mex: ;  George  F.  Albright,  a  scholar  of  high  attainments,  pub- 
lisher and  editor  of  the  Daily  Journal  Democrat:  W.  11.  An- 
drews, a  miner  and  railroad  builder,  formerly  of  Pennsylvania; 
C.  A.  Spiess,  a  lawyer  of  considerable  attainments,  present  dis- 
trict attorney  for  the  lifth  district  of  New  Mexico;  .James  S. 
Duncan,  railroad  and  irrigation  contractor  and  builder ;  Albert 
B.  Fall,  late  associate  justice  of  the  supreme  court  of  New 
Mexico,  a  lawyer  of  high  attainments;  W.  A.  Ilavrkins.  a  lawyer 
of  exceptionally  high  standing;  M.  Martinez,  ranchman  and 
stock  raiser,  a  good  scholar  and  linguist ;  has  had  large  experi- 
ence as  a  legislator ;  a  native  of  New  Mexico ;  V.  Jaramiljo, 
ranchman  and  stock  raiser,  a  young  man  of  education  and  of 
high  social  attainments,  a  graduate  cf  Notre  Dame  College,  In- 
diana, a  native  of  New  Mexico;  Amador  Chavez,  a  native  of 
New  Mexico,  ranchman  and  stock  raiser,  late  Territorial  super- 
intendent of  education,  late  mayor  of  the  city  of  Santa  Fe, 
and  so  on.  I  have  read  enough  to  give  you  a  fair  example  of 
the  composition  of  the  legislature  of  New  Mexico. 

These  are  the  men  who  are  chosen  to  those  responsible  posi- 
tions by  the  electors  of  New  Mexico  at  their  election.s.  Is  it 
any  wonder  when  we  see  the  character  of  these  men  that  it 
should  be  true,  as  has  been  stated  in  this  debate,  that  after  fifty 
years  of  legislation  Ave  can  look  back  over  the  records  and  lind 
iiot  one  single  statute  enacted  in  that  Territory  which  the  Con- 
gress of  the  United  States,  although  having  the  power  to  do  so, 
has  ever  seen  ht  to  abrogate  or  modify  in  any  particular  what- 
ever? 

Now,  as  to  interpreters;  for  I  nuist  hurry  along.  Tbe  same 
statement  from  which  I  have  been  rea^liug  shows  tlv:).t  in  only 
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six  oouiities  in  Now  'Moxii'o  has  it  been  nocossavy  for  some 
yoai's  past  to  use  Intorproters  in  courts.  It  is  necessary  to  use 
an  interpreter  in  the  courts  in  Cincinnati,  where  I  live.  It  is 
necessary  to  use  an  interpreter  in  the  courts  of  Chicago,  and 
it  is  necessai-y  to  use  an  interi^reter  to  a  greater  or  less  extent 
?n  every  other  great  city  in  this  country  where  men  of  foreign 
birth  come  to  testify  or  to  appear  as  litigants.  In  New  Mexico 
it  is  perhaps  true  in  a  greater  degree,  but  the  use  of  interpi-eters 
there  is  rapidly  diminishing.  For  ten  years  last  ]iast  they  have 
scarcely  used  an  inleri)reter  at  all  in  their  legislature. 

Now.'  as  to  the  n\unber  of  people.  New  Mexico  has  more  than 
300.000.  Never  since  the  beginning  of  our  Government  have 
300,000  American  citizens  appealed  in  vain  to  the  Congress  of 
the  United  t>tates  for  statehood  save  and  except  only  in  the  case 
of  New  Mexico.  It  is  a  small  electorate  comparatively,  but  the 
National  Legislature  has  never  suffered  because  of  the  presence 
in  it  of  representatives  of  small  electorates. 

Khode  Island.  Delaware.  Vermont,  and  New  Hampshire,  all 
small  States  in  area  and  in  poimlation.  have  been  referred  to ; 
but  I  need  not  stop  to  remind  this  l>ody  that  they  have  ever  beeu 
i-epresented  here  and  in  the  other  House  by  men  of  high  charac- 
ter and  tine  ai)ility.  men  of  probity,  men  of  patriotism,  men  who 
have  served  their  country  well.  And  from  the  smallest  of  the 
States  in  the  West  have  come  men  as  to  whom,  no  matter  how 
nuich  difference  we  might  have  in  regard  to  public  questions, 
there  has  never  been  any  room  to  question  their  character  or 
their  ability  or  their  worthiness  to  sit  in  this  or  any  other 
legislative  body  in  the  country. 

So  it  is.  I  a]>prehend.  that  if  we  are  to  follow  precedent,  as 
we  should,  we  will  admit  New  Mexico  to  separate  statehood,  as 
this  amendment  ijroposes.  and  I  expect  to  see  as  a  result  of  it 
a  Connnonwealth  that  will  meet  the  .lust  expectations  of  all  who 
hrtA-e  the  best  interest  of  their  country  at  heart. 
G:il8 
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(From  The  Washmgton  Post,  Sunday,  April  2,  1905.) 


Foraker's  Star  Ascending 


His    Prestige    in    Ohio    Politics    Was    Founded    on    Four 
Gubernatorial  Campaigns. 


"Dead  politically,''  said  Ohio  politicians  of  Joseph  Benson 
Foraker,  when  they  read  the  election  returns  for  governor  in 
November,  1889.  A  Democrat  had  defeated  him,  the  third  of 
that  party  since  the  civil  war  to  reach  the  gdbernatorial  chair. 
Foraker  had  stood  prominently  forth  with  as  devoted  a  follow- 
ing as  magnetism,  courage,  and  brilliant  talents  ever  com- 
manded in  that  State  of  fierce  political  contests.  He  had  be- 
come undisputed  master  of  the  Republican  organization,  and 
was  just  closing  his  second  term.  There  had  been  no  breath 
of  scandal  in  his  administrations.  He  had  displayed  good 
executive  abilities.  He  had  a  keen  eye  for  capable  men  and 
was  loyal  to  those  who  were  loyal  to  him. 

But  Ohio  set  a  seal  of  disapproval  on  third-term  governors, 
and  sent  Foraker,  with  all  his  splendid  official  attainments,  back 
to  Cincinnati,  to  build  up  the  most  lucrative  legal  practice  in 
the  State.  Incidentally,  too,  he  was  to  discount  the  verdict 
of  the  politicians.  He  maintained  himself  as  the  organization's 
master  for  more  than  five  years,  till  an  Ohio  President  and  an 
Ohio  national  chairman  dispossessed  him.  Within  three  years 
he  lost  a  seat  in  the  United  States  Senate  to  John  Sherman  b> 
only  one  vote ;  within  seven  years  he  was  elected  to  the  same 
body  by  the  unanimous  vote  of  his  party.  At  the  end  of  his 
term  he  was  unanimously  reelected.  While  he  lost  his  pres- 
tige as  a  party  leader,  he  did  not  lose  his  prestige  as  a  Senator. 
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Today  he  is  slowly  but  certainly  recovering  his  mastery  of  the 
organization,  and  looming  into  prominence  as  a  White  House 
possibility.  His  star  is  rising  higher.  No  one  can  dispute  his 
title  as  the  biggest  man  in  Ohio,  or  as  one  of  the  big  men  of  the 
country. 

DISTINCT  STAGES  IN  HIS  CAREER. 

There  have  been  three  distinct  stages  in  Senator  Foraker's 
official  career.  He  has  risen  to  each  quickly.  The  first  was 
his  election  as  judge  of  the  Supreme  Court  of  Cincinnati,  in 
April,  1879,  a  little  more  than  ten  years  after  his  admission  to 
the  bar  in  that  city.  The  second  was  his  election  as  governor. 
The  third  was  his  election  to  the  United  States  Senate.  There 
was  an  interval  of  a  few  years  between  each  of  those  pro- 
motions. 

Senator  Foraker  sprung  from  the  soil.  He  was  born  on  a 
farm  near  Rainsborough,  about  fifty  miles  from  Cincinnati,  in 
July  1846.  When  he  came  to  attend  school  at  Hillsboro,  an 
adjacent  town,  he  proved  exceedingly  bright  in  his  classes. 
Although  a  slender  lad,  he  had  strength  and  physical  endur- 
ance, and,  his  old  classmates  say,  could  soon  lick  any  boy  in 
the  school.  He  enlisted  with  the  Eighty-ninth  Ohio  volunteers 
nine  days  after  his  sixteenth  birthday,  and  was  one  of  the 
youngest  soldiers  from  that  State  to  follow  the  fiag.  In  three 
years  he  rose  to  the  rank  of  brevet  captain.  He  went  through 
the  Atlanta  campaign,  and,  when  mustered  out,  was  an  aide-de- 
camp on  the  stafif  of  Gen.  Slocum.  He  participated  in  the 
battle  of  Bentonville,  an  incident  of  which  Gen.  W.  T.  Sherman 
related  at  an  address  to  a  reunion  of  the  Army  of  the  Tennessee 
during  the  8o's. 

"Well,  I  remember  you,  my  young  friend  or  boy,"  said  Gen. 
Sherman,  turning  to  Gov.  Foraker,  "as  you  came  through  the 
pine  woods  that  day  on  your  horse  covered  with  lather.  You 
came  up  like  a  soldier  and  reported  to  me  the  message  from 
your  general,  Slocum.  A  knight  errant  with  steel  cuirass,  his 
lance  in  hand,  was  a  beautiful  thing,  and  you  are  his  legitimate 
successor.  I  wish  you  all  honor,  all  glory,  all  fame.  I  wish 
you  may  rise  to  the  highest  ix)sition  this  American  people  can 
give  you." 
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HIS  RISE  AS  A  CINCINNATI  LAWYER. 

Foraker  foui^ht  his  own  way  as  a  Cincinnati  lawyer.  He 
attended  Cornell  University,  at  Ithaca,  N.  Y.,  after  the  war, 
and  was  g^raduated  there  in  i86g,  having  attained  sufficient 
knowledp^e  of  the  law  to  enable  him  to  begin  practice  soon 
afterward.  He  cared  little  for  politics  in  his  younger  years, 
and  had  no  idea  of  ever  seeking  political  office.  When  an 
opportunity  opened  for  judicial  preferment,  he  welcomed  it  as 
an  honor  belonging  to  the  legal  profession.  As  a  judge  he 
served  with  distinction.  He  gained  a  reputation  for  getting 
quickly  at  the  point  of  a  case.  Although  he  reached  his  deci- 
sions quickly,  often  interrupting  counsel  to  state  that  further 
arguments  were  unnecessary,  his  judgment  was  unerring.  His 
law  sound,  and  rarely  were  his  decisions  overruled  by  higher 
tribunals. 

He  continued  as  judge  for  three  years,  then  resigning 
because  of  ill-health.  There  were  many  requests  from  promi- 
nent men  of  both  parties,  including  Judge  Hoadley,  afterward 
his  Democatic  opponent  for  the  governorship,  that  his  resigna- 
tion be  not  accepted.  These  were  high  testimonials  to  the 
character  of  his  judicial  services.  He  retired,  however,  in 
May,  1882,  and,  as  soon  as  he  recovered  his  health,  resumed 
his  practice. 

Mr.  Foraker  received  the  first  news  of  his  boom  for  gover- 
nor of  Ohio  one  evening  when  riding  home  in  a  street  car. 
He  had  purchased  a  paper,  and,  opening  it,  this  big  heading 
stared  him  in  the  face : 

"Foraker  for  Governor." 

EMBARRASSED  AT  FIRST  BLUSH. 

It  embarrassed  him  at  first  blush.  He  quickly  folded  the 
paper,  as  though  fearing  some  fellow-passenger  might  discover 
him  red-handed.  He  afterward  described  how  a  desire  to  see 
the  dispatch  soon  made  him  bolder,  and  how  he  read  it  eagerly. 
It  was  from  Columbus,  suggesting  that  the  former  judge  of 
the  Superior  Court  in  Cincinnati  would  be  an  admirable  Repub- 
lican candidate. 


At  the  time  he  was  a  young  man.  It  was  just  prior  to  the 
campaign  of  1883.  and  his  years  were  hardly  thirty-seven.  He 
had  become  the  idol  of  a  large  following  of  young  men.  His 
career  upon  the  bench  had  redounded  to  his  credit.  Indorse- 
ments of  his  judicial  ability  by  leading  men  from  the  southern 
end  of  the  State  strengthened  the  sentiment  for  his  nomination. 
The  temperance  question  was  then  prominent  in  Ohio  politics. 
The  center  of  the  agitation  was  in  Hamilton  County,  where 
Foraker  had  long  resided,  it  being  the  most  populous  center  in 
Ohio. 

Probably  John  Sherman,  whose  political  interests  subse- 
quently conflicted  more  than  once  with  those  of  the  ex-judge, 
could  have  been  nominated  for  governor  that  year  had  he 
desired  it.  Sherman  had  indicated  his  unwillmgness  to  accept 
and  Foraker's  nomination  followed.  It  was  the  first  of  four 
nominations  for  governor,  which  kept  him  prominently  before 
the  Buckeye  voters  for  most  of  the  decade  between  1880  and 
1890 — a  period  when  the  fortunes  of  the  Republican  party 
were    at  low  ebb  over  the  country. 

VOTED  AT  THE  SAME  BALLOT  BOX. 

Pitted  against  him  in  the  first  gubernatorial  race  was  Judge 
George  Hoadley,  also  of  Cincinnati,  who  had  served  many  years 
as  a  judge  of  the  same  Superior  Court.  They  were  neighbors 
and  personal  friends — resided  in  the  same  ward,  and  voted  in 
the  same  precinct,  and  at  the  same  ballot  box.  It  was  a  hard- 
fought  campaign,  as  all  campaigns  in  Ohio  are,  and  Hoadley 
won,  becoming  the  second  Democratic  governor  of  Ohio  since 
the  civil  war.  A  Democratic  legislature  was  elected  with  him. 
The  Republican  slogan,  with  "Fighting  Joe"  Foraker  as  the 
candidate,  was  "vim,  vigor  and  victory."  Foraker,  a  dashing 
figure,  furnished  the  vim  and  vigor,  but  his  party  could  not 
give  him  votes  enough  for  victory.  It  was  in  that  campaign 
that  Foraker  declared  he  was  "neither  for  nor  against  tem- 
perance." 

Two  years  later  the  gubernatorial  campaign  was  fought  out 
on  somewhat  the  same  issues  and  with  the  same  candidates  for 
governor.      The  temperance  issue  was  paramount.      Hoadley 


stood  for  personal  liberty  and  aj^ainst  the  Scott  law,  passed  by 
a  Republican  leg-islature,  authorizing^  local  option,  or,  as  the 
Democrats  derisively  termed  it,  "prohibition  in  spots." 

The  feature  of  that  campaign,  which  made  the  present 
Senator  governor  of  Ohio,  was  a  joint  debate.  Mr.  Foraker, 
young,  magnetic  and  eloquent,  issued  the  challenge  at  a 
meeting,  held  in  Defiance,  September  25.  After  a  discus- 
sion of  the  liquor  traffic,  he  was  just  taking  his  seat,  when  a 
former  chairman  of  the  Republican  county  executive  com- 
mittee, who  had  recently  announced  himself  as  a  Prohibi- 
tionist, addressed  several  questions  to  him.  He  wished  to 
know  whether  Foraker's  position  on  local  option  and  prohi- 
bition was  that  of  the  Republican  party  as  reflected  in  the 
speeches  of  John  Sherman,  or  that  of  State  Chairman  Asa 
S.  Bushnell,  as  reflected  in  a  letter  to  the  prohibition  candi- 
date for  governor. 

CHARGED  HOADLEY  AS  THE  AUTHOR. 

Pulling  from  his  pocket  a  list  of  the  same  interrogatories 
as  had  been  propounded  to  him.  Candidate  Foraker  declared 
that  they  had  originated  with  his  opponent,  Governor 
Hoadley.  His  questioner  admitted  as  much.  Foraker  then 
added: 

"I  here  and  now  challenge  Governor  Hoadley  to  meet 
me  anywhere  in  the  State  of  Ohio  at  such  time  or  times  as 
our  respective  State  committees  may  agree  upon,  to  discuss 
all  the  questions  involved  in  this  contest.  I  desire  that 
there  shall  be  no  misunderstanding  about  this  matter.  I 
therefore  place  no  limitation  on  my  challenge,  except  only 
that  our  discussion  may  be  had  prior  to  the  election." 

It  was  finally  arranged  that  there  should  be  a  joint  meet- 
ing at  Wheeler's  Opera  House,  in  Toledo,  October  8,  and  at 
Music  Hall,  in  Cincinnati,  October  10.  There  the  two  polit- 
ical gladiators  met  before  audiences  which  filled  the  respec- 
tive meeting  places  to  the  capacity.  Hoadley  opened  at  the 
Toledo  meeting,  speaking  for  an  hour.  Foraker  followed, 
speaking  an  hour  and  a  half,  with  Hoadley  closing  in  a  half- 


hour  speech.     Foraker  had  the  opening  and  the  closing  at 
Cincinnati. 

The  battle  was  a  royal  one  from  start  to  finish.  Both 
were  men  of  excellent  mental  equipment,  familiar  with 
party  history  and  current  politics.  Foraker  belabored 
Hoadley  for  his  administration  as  governor,  and  Hoadley  de- 
fended it  ably.  Even  in  those  days  gerrymandering  had 
been  reduced  to  a  science,  and  the  Democrats  had  a  few 
specimens  of  their  handiwork  in  the  wards  of  Columbus. 
The  Republicans  in  earlier  days  gerrymandered  Columbus, 
and  when  Governor  Hoadley  was  charged  with  what  his 
party  had  done,  he  replied  that  the  Democrats  had  redis- 
tricted  the  city  simply  to  correct  a  great  wrong. 

AN  ANECDOTE  OF  A  CONSTITUTIONAL  LIAR. 

"This,"  said  Mr.  Foraker,  in  the  course  of  his  Toledo 
speech,  "reminds  me  of  the  man  who  was  reputed  to  be  a 
constitutional  liar.  His  habit  of  exaggeration  became  so 
great  that  one  of  his  friends  told  him  he  ought  to  stop  it. 
He  replied : 

"  'That  is  so.  If  I  undertake  to  tell  a  story  again,  I  want 
you  to  give  me  a  little  nudge,  and  I  will  quit.  I  am  greatly 
obliged  to  you  for  protecting  me  from  my  weakness.' 

"Soon  after  this  conversation  they  were  traveling  together 
and  stopped  at  a  hotel.  As  they  sat  in  the  barroom  the 
gentleman  said:  'Landlord,  what  on  earth  is  this  big  house 
they  are  building  back  here  on  the  road?' 

"'What  house?'  said  the  landlord.  'I  don't  know  of  an}* 
building  there.' 

"  'Why,'  responded  the  traveler,  'it  is  the  greatest  house 
I  ever  saw.  It  is  837  feet  long  (and  here  his  friend  gave 
him  the  promised  nudge)  and  only  a  foot  wide.'  " 

That  was  only  one  instance  of  the  pointed  illustrations 
which  the  rival  candidates  applied  to  each  other,  and  yet 
without  provoking  much  apparent  ill  feeling.  The  chief 
incident  of  the  debate,  however,  arose  from  a  statement  by 
Governor  Hoadley  in  the  Toledo  debate.  A  Connecticut 
man  by  birth,  he  had  also  formerly  been  a  Republican.   The 


governor  was.  therefore,  fond  of  declaring  that  the  Republi- 
can party  had  degenerated,  which  was  a  reason  for  his 
leaving  it.  That  year  he  had  been  accusing  Foraker  and 
the  Republicans  generally  of  dodging  the  temperance  issue. 
"In  the  days,"  said  Hoadley,  "when  Salmon  P.  Chase,  who 
died  a  Democrat,  and  Abraham  Lincoln,  who  died  a  Demo- 
crat, and  Charles  Sumner,  whose  last  wish  was  that  the 
emblems  of  victory  should  be  removed  from  our  flag,  and 
Horace  Greeley,  who  died  a  Democrat,  and  a  thousand  other 
leaders  of  the  Republican  party,  who  came  within  the  fold 
of  the  Democratic  party  before  they  died,  were  the  leaders 
of  that  party,  that  party  would  never  go  before  the  people 
and   present   itself   for   their    favor   dodging   an    important 


issue." 


Governor  Hoadley's  mistakes  had  become  proverbial  by 
that  time  in  Ohio,  and  when  Foraker's  time  came  to  reply, 
he  observed  to  the  accomplishment  of  thundering  applause : 
"Another  Hoadley  mistake."  Then  he  continued:  "He  gave 
us  what  was  to  me  even  surprising  information.  He  told 
us  Lincoln  died  a  Democrat.  I  want  to  tell  you  that  the 
mistake  he  made  was  that  Lincoln  died  by  the  hand  of  a 
Democrat."     (Terrific  applause.) 

A  stormv  scene  followed  over  this  retort.  Hoadley  denied 
having  said  that  Lincoln  died  a  Democrat.  "I  am  sorry," 
said  he  sarcastically,  "that  Judge  Foraker  is  growing  deaf. 
I  said  Seward  died  a  Democrat,  and  I  will  say  that  if  Abra- 
ham Lincoln  had  lived  six  months  longer  he  would  have 
been  driven  out  of  his  party  as  Seward  was.  I  never  heard 
J.  Wilkes  Booth  called  a  Democrat  before.  He  slaughtered 
the  best  man,  the  noblest,  the  truest  spirit  that  this  country 
ever  had  in  the  Presidential  chair." 

But  the  stenographer's  notes  were  consulted,  showing  that 
Hoadley  had  said  Lincoln  had  died  a  Democrat,  and  at  Cin- 
cinnati he  apologized,  declaring  that  in  the  confusion  he  had 
said  what  he  did  not  intend  to  say.  The  Cincinnati  meeting 
was  much  interrupted,  and  at  times  it  looked  as  though  the 
orators  would  have  to  abandon  their  arguments.     Quiet  was 
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eventually  restored  by  Foraker  and  Hoadley,  arm  in  arm, 
advancing  to  the  front  of  the  platform  and  personally  appeal- 
ing for  order. 

DUTIES  OF  AN  OHIO  GOVERNOR. 

Tom  Corwin  used  to  say  that  the  duties  of  the  governor 
of  Ohio  consisted  of  granting  pardons  and  signing  commis- 
sions of  notaries  public.  Until  a  year  or  tw^o  ago  the  gover- 
nor had  no  veto  power.  Myron  T.  Herrick,  the  present 
incumbent  of  the  office,  is  the  first  to  exercise  it  under  a 
constitutional  amendment,  adopted  in  1903.  Accordingly, 
when  the  great  gubernatorial  struggle  of  1885  ended  in  a 
Republican  victory,  and  Governor  Foraker  was  inaugurated, 
he  did  not  find  arduous  duties  ahead  of  him.  But  he  found 
enough  to  do  to  impress  the  people  of  Ohio  that  he  was  a 
very  capable  executive.  He  reorganized  the  State  institu- 
tions, a  work  that  had  been  started  by  his  predecessor,  but 
continued  by  him  to  the  point  that  they  came  to  be 
regarded  as  the  models  of  their  kind  in  the  country.  His 
appointments  were  of  a  very  high  class,  and  went  far 
toward  establishing  his  reputation  as  one  of  the  very  best 
governors  the  State  ever  had. 

An  incident  of  his  administration  that  attracted  wide 
attention  was  over  the  proposed  return  of  captured  Con- 
federate flags.  President  Cleveland  had  expressed  a  desire 
that  governors  of  various  Northern  States  give  back  to  the 
Southern  States  any  such  trophies  of  the  civil  war  as  re- 
mained in  their  possession.  When  this  came  to  Governor 
Foraker's  attention  he  remarked :  "No  rebel  flags  will  be 
returned  while  I  am  governor  of  Ohio." 

It  was  not  intended  as  a  statement  of  any  particular 
significance  further  than  expressing  his  opinion  that  the 
flags  should  not  be  sent  back  to  the  Southern  States,  but  the 
remark  got  into  the  newspapers.  In  the  inflamed  condition 
of  public  sentiment  on  the  question,  it  was  taken  up  every- 
where throughout  the  North  and  the  South,  and  Governor 
Foraker  discovered  to  his  own  surprise  that  his  off-hand 
assertion  had  brought  him  nation-wide  notoriety. 
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TURNED  HER  BACK  ON  THE  OHIOANS. 

Not  long-  afterward  he  attended  a  Grand  Army  encamp- 
ment at  Philadelphia,  where  the  veterans  were  reviewed  by- 
President  Cleveland.  As  the  Ohio  veterans  marched  past 
the  reviewing  stand,  Mrs.  Cleveland  turned  her  back  to 
them,  which  was  also  much  commented  upon  by  the  news- 
papers and  periodicals  at  the  time.  Out  of  Governor 
Foraker's  reference  to  the  flags  grew  the  pseudonym  of 
"Fire  Alarm"  Foraker,  which  clung  to  him  many  years. 

The  defeat,  following  his  fourth  nomination  for  governor, 
was  attributed  almost  solely  to  the  popular  aversion  to  a 
third  term.  The  verdict  has  been  accepted  since  then  as 
final,  and  the  Republicans  have  never  attempted  to  nominate 
a  governor  for  more  than  two  successive  terms. 

From  1889  to  1892.  over  two  years,  Governor  Foraker 
rested  from  his  political  achievements,  and  applied  himself 
to  the  law.  He  left  office  a  poor  man.  His  success  from 
that  time  was,  however,  quite  as  marked  in  his  profession 
as  it  had  been  in  politics.  He  had,  since  his  admission  to 
the  bar,  been  a  very  close  student,  was  an  eloquent  advocate, 
and  enjoyed  a  wide  acquaintance  because  of  his  service  on 
the  bench  and  as  governor.  It  was,  therefore,  little  surprise 
that  he  forged  rapidly  to  the  front,  eminent  and  learned  as 
were  the  members  of  the  Ohio  bar  among  whom  he  prac- 
ticed. 

The  Republican  legislature,  chosen  at  the  1891  election, 
met  early  the  following  year.  It  had  the  choice  of  a  United 
States  Senator  to  succeed  John  Sherman,  then  serving  his 
second  consecutive  term,  following  his  retirement  from  the 
Treasury  portfolio  during  the  Hayes  administration. 

SHERMAN  AS  HIS  OPPONENT. 

Sherman  was  a  veteran  in  the  Senate.  He  had  been 
elected  in  all  five  times,  three  elections  having  covered  the 
period  from  the  beginning  of  the  civil  war  up  to  March  4, 
1877,  when  he  resigned  to  enter  the  Cabinet,  while  there 
were  still  two  years  of  an  unexpired  term.     Sherman  had 
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stated  his  intention  of  remaining  away  from  Columbus  and 
of  allowing  the  legislature  to  make  its  own  selection  of 
Senator  as  it  wished.  Ex-Governor  Foraker  was  known  to 
have  Senatorial  ambitions,  although  counted  as  Sherman's 
friend.  Yielding  to  his  advisers,  the  latter  eventually  went 
to  Columbus,  lodged  at  the  Neil  House,  a  famous  resort  for 
politicians,  just  across  the  street  from  the  capitol,  and  the 
evening  of  his  arrival  delivered  a  speech  from  the  balcony. 

Hastening  up  from  Cincinnati,  where  he  had  learned  of 
Senator  Sherman's  journey  West  for  the  purpose  of  partici- 
pating in  the  fight,  came  the  ex-governor.  He  was  ready 
for  the  fray.  Not  long  after  Sherman  delivered  his  speech 
from  the  balcony  Foraker  was  in  town.  A  dry  goods  box, 
dragged  in  front  of  the  Neil  House,  sufficed  for  a  platform. 
He  remarked  that  the  Senator  had  evidently  changed  his 
mind  about  coming  to  Columbus,  and  launched  into  an  ex- 
ceedingly bitter  speech.  It  is  said  to  have  been  one  of  the 
most  eloquent  of  his  entire  career. 

The  political  world  of  Columbus  was  stirred  to  its  very 
foundation.  The  struggle  for  control  of  the  caucus  was 
renewed  with  energy,  and  with  it  originated  the  Republican 
factions,  practically  as  they  exist  in  Ohio  to-day.  The 
Sherman  men  forced  a  secret  ballot  in  the  caucus.  When 
the  count  was  made,  Sherman  was  found  to  lead  by  one 
vote,  which  meant  his  re-election.  Harry  M.  Daugherty, 
of  Washington  Court  House,  then  a  member  of  the  legisla- 
ture, voted  for  Sherman.  It  was  claimed  he  had  pledged 
himself  to  Foraker,  whose  staunch  friend  he  had  been.  An 
estrangement  resulted,  and  in  recent  years,  after  he  had 
fallen  out  with  the  Hanna  faction,  Daugherty  headed  a 
faction  of  his  own. 

HEALING  OF  FACTIONAL  TROUBLES. 

Once  more  Foraker  returned  to  his  Cincinnati  law  prac- 
tice. For  more  than  three  years  he  continued  at  his 
profession,  While  McKinley  was  governor  and  also  while 
McKinley  was  perfecting  his  plans  to  become  President. 
The  Republican  convention  of  1895  met  at  Zanesville  with  a 
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programme  in  view,  calculated  to  heal  all  factional  troubles 
in  the  party,  and  thus  promote  the  McKinley  boom. 
Senator  Sherman  was  temporary  chairman ;  ex-Governor 
Foraker  was  not  only  permanent  chairman,  but  completely 
dominated  the  convention.  Bushnell,  a  Foraker  lieuten- 
ant, was  nominated  for  governor.  Foraker  was  given  a 
unanimous  indorsement  for  United  States  Senator  to  suc- 
ceed Calvin  S.  Brice,  Democrat,  whose  term  was  soon  to 
expire.  It  was  further  agreed  that  McKinley  should  have 
the  united  support  of  Ohio  Republicans  for  the  furtherance 
of  his  ambition. 

Foraker's  sway  in  Ohio  politics  was  never  more  complete 
than  for  a  year  and  more  after  that  Zanesville  convention. 
But  McKinley  was  nominated  and  elected  as  President  in 
1896.  With  Hanna  as  his  chief  lieutenant,  the  President 
became  an  antagonistic  force  in  Buckeye  politics.  The 
breach  was  widened  at  the  Toledo  convention  of  1897,  where 
the  McKinley  people  secured  control  and  Charles  L.  Kurtz, 
of  Cleveland,  Foraker's  friend,  was  removed  from  the  chair- 
manship of  the  State  committee. 

As  a  power  with  the  Ohio  organization.  Senator  Foraker 
was  henceforth  obscured,  and  so  remained,  not  only  after 
the  death  of  President  McKinley,  but  till  the  death  of  Sen- 
ator Hanna.  As  the  friend  and  champion  of  President 
Roosevelt,  he  has  regained  much  of  his  prestige  over  the  old 
Hanna  organization,  but  the  lines  are  still  closely  drawn. 

A  NOTABLE  CINCINNATI   BANQUET. 

His  entry  into  public  life  as  a  United  States  Senator  was 
duly  celebrated  by  his  Ohio  friends.  Senators  are  elected 
a  year  in  advance  by  the  Buckeye  legislature,  and  February 
22,  1896,  a  few  weeks  after  the  indorsement  of  the  Zanesville 
convention  was  ratified  by  the  legislature,  a  testimonial  ban- 
quet was  given  in  his  honor  at  the  Scottish  Rite  Cathedral 
by  the  leading  Cincinnati  citizens.  It  was  a  brilliant  aiifair, 
a  tribute  of  which  any  American  official  could  be  proud. 
Mayor  John  A.  Caldwell  presided,  introducing  the  guest  of 
honor  in  an  eloquent  speech  as  "at  once  the  Richelieu  and 
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Admiral:)le  Crichton  of  all  that  pertains  to  statecraft  and 
politics."     In  concludinof  his  tribute  the  mayor  said : 

"We  know  him  as  a  practical  man,  who  believes  in  prac- 
tical politics ;  we  know  him  to  be  a  man  of  ideas  and 
resources — one  who  never  cries  aloud  in  worship  of  an  echo. 
We  know  him  for  what  the  whole  country  knows  him,  an 
able  statesman,  a  brilliant  orator,  a  profound  thinker — but 
you  and  I,  my  hearers,  also  know  him  as  a  friend  and  neigh- 
bor. We  know  him  as  a  father,  and  husband  and  brother, 
doing  his  part  as  only  a  loving,  generous,  manly,  masterful 
man  can  do  it. 

"The  great  State  of  Ohio  is  proud  of  this  younger  son. 
She  will  see  to  it  that  his  is  no  entailed  estate.  She  has 
given  him  a  United  States  Senatorship,  but  there  is  no 
greater,  broader  field  of  action  and  of  usefulness  that  her 
admiring,  patriotic  people  would  not  be  happy  to  bestow 
upon  him." 

HAS  LIVED  UP  TO  FORMER  UTTERANCES. 

In  his  response  Senator  Foraker  uttered  sentiments  which 
he  has  stood  by  during  his  term  of  service.  "The  time  has 
come,"  said  he,  "when  there  is  an  emphatic  demand  for  a 
wise,  broad,  patriotic,  progressive  American  statesmanship. 
I  do  not  like  the  idea  of  our  being  unable  to  step  out  at 
either  our  front  door  or  back  door,  on  the  Atlantic  or  Pacific 
side,  without  seeing  England's  flag  floating  from  all  the 
islands  that  meet  our  view,  with  her  guns  pointing  where- 
soever she  will.  When  the  Sandwich  Islands  come  knock- 
ing at  our  door  with  a  republican  form  of  government  and 
the  American  flag,  I  say  let  them  in.  When  a  civilized 
country  turns  war  into  barbarism,  as  Spain  is  doing  in  Cuba, 
I  say,  in  the  name  of  this  republic  and  in  the  name  of  repub- 
lican institutions  everywhere,  as  well  as  in  the  name  of  civ- 
ilization and  Christianity,  it  is  our  mission  to  put  a  stop  to  it. 
And  if,  as  a  result,  the  Stars  and  Stripes  should  float  over 
that  island,  it  vvould  be  no  bad  acquisition." 

These  and  other  matters  he  discussed  in  that  postprandial 
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effort  of  February  22,  1896,  have  figured  in  legislative  pro- 
ceedings since  he  took  his  seat  as  the  colleague  of  John 
Sherman.  His  Senatorial  record  has  been  true  in  every  par- 
ticular to  the  utterances  of  that  night.  He  worked  for  in- 
tervention in  Cuba,  on  hostile  grounds,  as  against  interven- 
tion on  neutral  grounds,  as  was  advocated  by  President 
McKinley.  His  resolution,  with  the  addition  of  the  Teller 
amendment,  was  the  one  adopted  by  the  Senate  and  House, 
formally  declaring  this  government's  intentions. 

THE  CONSTITUTION  AND  THE  FLAG. 

Within  a  short  time  after  he  became  Senator,  Mr.  Foraker 
saw  the  Sandwich  Islands  annexed.  For  several  years  he 
has  been  chairman  of  the  committee  that  shapes  all 
Hawaiian  legislation  in  the  Senate.  He  has  performed  a 
similar  office  for  Porto  Rico,  and  framed  the  organic  law  for 
that  island,  also  having  championed  the  Porto  Rican  tariff 
act,  which  aroused  great  controversy,  and  had  finally  to  be 
adjudicated  by  the  Supreme  Court.  He  was  one  of  the 
very  first  to  hold  that  the  Constitution  did  not  follow  the 
flag.  The  correctness  of  his  legal  views  on  that  and  kin- 
dred questions  were  fully  borne  out  by  the  highest  court's 
decision. 

No  one  can  reasonably  prophesy  as  to  the  nominee  of  the 
Republican  National  Convention  of  1908.  Popular  favor  is 
fickle.  Men  have  risen  from  comparative  obscurity  to  the 
White  House  in  periods  as  brief  as  that  between  the  present 
day  and  the  next  Presidential  campaign.  Garfield  died  at 
Elberon  in  September,  1881,  probably  without  ever  having 
heard  the  name  of  Grover  Cleveland,  who  was  elected  for 
the  succeeding  term.  When  Garfield  breathed  his  last, 
Cleveland  was  only  mayor  of  Buffalo.  But  other  Presidents 
have  risen  to  the  high  official  station  by  years  of  eminent 
public  service. 

If  Senator  Foraker  wins  the  next  nomination,  his  name 
will  not  be  a  strange  one  in  the  history  of  national  conven- 
tions.    He  has  been  conspicious  in  those  great  quadrennial 
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assemblies  for  more  than  twenty  years.  He  presented  Sher- 
man for  the  nomination  twice,  first  in  the  tumultuous  con- 
vention of  1884,  and  again  in  1888.  Even  then  his  own  name 
was  on  many  lips  as  a  possible  Presidential  nominee.  He 
has  been  a  delegate-at-large  from  Ohio  to  every  convention, 
beginning  with  1884,  till  now  a  national  convention  would 
hardly  seem  complete  without  his  presence  as  one  of  the 
Buckeye  big  four.  First  and  last,  he  has  held  nearly  every 
important  convention  office.  He  was  chairman  of  the  plat- 
form committee  in  1892,  and  again  in  1896.  In  1900  he 
made  the  speech  putting  William  McKinley's  name  in  re- 
nomination. 

SUPERIOR  AS  A  CAMPAIGN  ORATOR. 

As  a  campaign  orator  Mr.  Foraker  has  few  equals  in  the 
Republican  party.  He  has  stumped  every  Northern  State 
east  of  the  Missouri  River.  His  presentation  of  the  issues 
is  always  forceful  and  effective.  His  ability  to  stir  an  audi- 
ence to  enthusiasm  is  exceptional.  In  more  recent  cam- 
paigns he  has  been  less  eager  to  enter  upon  the  hard  work 
of  touring.  But  once  in  the  heat  of  the  conflict,  his  old-time 
fire  and  dash  appear.  He  spoke  frequently  in  the  last  cam- 
paign, vindicating  his  reputation  as  a  stanch  supporter  of 
President  Roosevelt.  Two  of  his  best  speeches  were  de- 
livered at  the  Auditorium  in  Columbus,  and  at  Music  Hall 
in  Cincinnati,  well  along  in  October.  In  them  he  arraigned 
the  Democracy  with  characteristic  eloquence.  In  his 
Columbus  speech  he  alluded  to  Bryan's  statement  as  being 
no  longer  the  Moses  but  as  the  Aaron  of  the  Democratic 
party,  Parker,  of  course,  being  the  Moses. 

"So,  now,"  said  Senator  Foraker,  amid  general  laughter, 
"it  is  Moses  Parker  and  Aaron  Bryan.  Well,  when  I  read 
that  I  commenced  to  wonder  what  it  all  meant,  for  two 
names  could  hardly  be  selected  so  suggestive  as  the  names 
of  Moses  and  Aaron," 
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A  COUPLET  FROM  HIS  BOYHOOD. 

"We  are  all  familiar  with  their  Biblical  history.  I  remem- 
ber when  T  was  a  boy  there  was  a  rhyme : 

"Then  said  Aaron  to  Moses, 
Let's  cut  off  our  noses — 

And  I  wondered  whether  Mr.  Bryan  had  that  in  mind." 
Applying  this  to  the  Democratic  situation  so  happily  that 
he  kept  his  audience  in  a  roar  of  laughter,  the  Senator  ob- 
served that  Moses  never  saw  the  Promised  Land,  and  that 
when  he  came  "down  out  of  the  mountain,  as  to  the  chil- 
dren of  Israel,  he  discovered  that  Aaron  had  made  a  molten 
golden  calf  and  was  worshipping  it." 

Mr.  Foraker  is  one  of  the  hardest  workers  in  the  Senate. 
He  rises  early  and  retires  late.  He  reads  extensively,  and 
is  one  of  the  best  Latin  and  Greek  scholars  in  public  life. 
He  likes  fine  horses.  When  he  does  not  walk,  an  exercise, 
to  which  he  is  devoted,  he  finds  keen  enjoyment  in  horse- 
back riding,  or  riding  behind  a  well-matched  span.  But 
his  time  in  Washington  is  largely  occupied  with  work.  Big 
States  like  Ohio  give  their  Senators  much  to  do.  In  spite 
of  these  great  demands  upon  him,  Mr.  Foraker  continues 
to  give  more  attention  to  the  practice  of  his  legal  profession 
than  almost  any  other  man  in  the  Senate  chamber. 
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THE   UNITED  STATES. 


SPEECH    OF 

SENATOR  FORAKER 

AT 

The  Twenty-Fifth  Anniversary  Dinner 

OF 

THE   YOUNG  REPUBLICANS 

OF   PHILADELPHIA 


Bellevue-Statford 
Saturday  Evening,  April  2g,  ^QO^. 


Hon.  Philip  H.  Johnson,  President  of  the  Club,  at  the 
conclusion  of  his  address,  said: 

"I  call  upon  Senator  Foraker  to  respond  to  the  first 
toast,  The  United  States.  He  will  incidentally  say  some- 
thing about  the  United  States,  and  tell  us  especially 
what  he  thinks  of  this  Club." 


Mr.  President  and  Gentlemen : — It  does  not  make 
much  difference  what  I  say  about  the  United  States,  so 
I  do  justice  to  the  Young  Republicans  of  Philadelphia; 
at  least,  I  so  imagine  from  the  character  of  introduction 
I  have  received.     (Applause.)     I  can  in  all  truthfulness 
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say  in  answer  to  the  suggestion  of  your  President  that 
I  have  the  most  exalted  opinion  of  the  Young  RepubH- 
cans  of  Philadelphia,  especially  as  practical  politicians, 
for  almost  every  member  I  have  been  introduced  to 
here  tonight  I  have  been  told  holds  this,  that  or  other 
office.  (Laughter  and  applause.)  But,  my  fellow-Re- 
publicans, speaking  seriously,  I  do  most  heartily  con- 
gratulate you  that  you  are  members  of  such  a  splendid 
organization  as  this.  It  is  the  best  in  Pennsylvania, 
(Applause.)  I  know  it  is,  because  your  President  has 
told  me  so.  (Laughter.)  An  organization  like  this  in 
the  city  of  Philadelphia,  where  you  can  easily  give  more 
than  a  hundred  thousand  majority  for  the  Republican 
ticket,  and  in  the  State  of  Pennsylvania,  where  it  seems 
to  be  no  trouble  now  to  give  more  than  five  hundred 
thousand  majority  to  the  National  Republican  ticket,  is 
one  of  which  to  be  a  member  is,  indeed,  a  matter  of 
which  you  may  well  be  proud.     (Applause.) 

But  I  did  not  come  here  to  talk  about  the  Young  Re- 
publicans of  Philadelphia,  pleasing  as  that  subject  is  to 
myself  and  pleasing  as  it  is  to  your  President. 

I  came — or  suppose  I  did  from  the  program  that  has 
been  laid  on  the  table  before  me — to  talk  to  you  about 
the  United  States.  In  the  little  time  I  have  had  to  con- 
sider this  sentiment  I  have  tried  to  think  of  something 
that  will  be  in  keeping  with  the  dignity  of  the  subject, 
and  the  first  thought  that  came  into  my  mind  was  to 
congratulate  you,  my  fellow-Republicans,  upon  the  fact  that 
you  belong-  to  a  political  party  that  is  pretty  tolerably  well 
acquainted  with  the  United  States;  (Applause)  a  political 
party  that  is  on  good  terms  with  the  United  States;  a 
political  party  that  has  done  more  than  any  other  politi- 
cal organization  this  country  has  ever  known  to  make 
the  United  States  what  it  is  here  at  home  and  abroad 
in  its  influence  and  power  among  the  nations  of  the 


earth.  (Applause.)  You  know,  having  this  knowledge, 
that  it  is  impossible  for  me,  within  the  limits  of  an  after- 
dinner  speech,  to  deal  satisfactorily  with  so  broad  and 
so  comprehensive  a  topic.  It  would  require  more  time 
than  it  would  be  proper  for  me  to  take  here  this  evening 
to  tell  the  thrilling  story,  for  thrilling  it  is  when  well 
told,  of  the  mere  territorial  growth  and  expansion  of 
the  United  States.  How  from  the  original  States,  of 
which  you  were  one,  we  have  grown  until  we  have  become 
this  vast,  imperial  domain  of  territory  that  extends  from 
ocean  to  ocean,  and  out  into  the  oceans ;  adding  the  Lou- 
isiana Purchase,  the  Florida  Purchase,  adding  Texas, 
the  acquisitions  from  Mexico,  Alaska,  Hawaii,  Guam, 
Porto  Rico,  and  last  of  all,  the  Canal  Zone,  which  means 
so  much  to  the  good  name  and  the  commerce  of  the 
United  States. 

I  would  be  glad  if  I  had  time  to  speak  to  you  of  the 
moral  growth  of  the  United  States.  How  since  our 
government  was  organized  we  have  improved  our  sys- 
tem of  laws,  legislating  so  as  to  extend  the  privileges 
and  the  rights  of  all  classes  until  today  we  can  justly  say 
that  the  American  citizen,  in  the  presence  of  the  laws  of 
his  country,  stands  on  a  higher  plain  than  does  the  citi- 
zen or  the  subject  of  any  other  country  in  all  the 
world.     (Applause.) 

And  how  delightful  it  would  be  to  talk  about  our 
material  growth.  How  we  have  increased  in  popula- 
tion; how  we  have  developed  our  resources,  multiplied 
our  industries,  increased  our  products,  extended  our 
commerce  and  augmented  our  wealth  and  our  power 
and  our  influence  until  we  are  today  in  very  truth  at  the 
head  of  all  the  nations  of  the  world.     (Applause.) 

But  there  is  no  time  for  that,  and  I  pass  it  all  by  that 
I  may  speak  particularly  in  just  a  few  sentences,  for  I 
cannot  make  any  extended  remarks  to  you,  about  an- 
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other  development  we  have  had  w^hich  the  Republican 
Party  has  a  right  to  take  some  credit  for,  and  that  is  the 
development  of  the  constitutional  power  of  the  national 
government  "to  do  things."  (Applause.)  I  speak  of  this 
particularly  because  just  here  is  found  the  basic  differ- 
ence between  Democracy  and  Republicanism.  We  can 
do  things ;  they  cannot.  We  have  been  doing  things ;  they 
have  not.  And  the  reason  they  have  not  been  doing 
things,  and  we  have,  is  found  in  the  fact  that  in  their 
cardinal  principles  and  doctrines,  as  originally  taught  by 
Thomas  Jefiferson,  they  are  committed  to  the  ideas  of 
States'  rights  and  strict  construction — ideas  which  com- 
pel them  to  minimize  constantly  the  powers  of  the  Fed- 
eral government ;  while  we  take  the  broader  and  better 
idea,  enunciated  and  taught  by  Alexander  Hamilton,  the 
first  great  Republican  (cheers)  that  the  Federal  govern- 
ment has  all  the  powers  expressed  in  the  Constitution 
and  all  the  implied  power  necessary  to  the  enjoyment 
and  exercise  of  the  expressed  powers.  As  a  result,  we 
have  been  able  to  make  acceptable  response  to  the  de- 
mands of  exigencies  as  they  have  arisen.  You  will  re- 
member how,  in  the  beginning,  our  Democratic  friends 
could  not  find  power  in  the  Federal  government  to  build 
a  highway  over  which  to  carry  the  mails;  no  power  in 
the  Federal  government,  because  it  was  not  so  written 
down  there,  to  make  internal  improvements;  and.  Gen- 
eral Stewart,  you  will  remember  how,  when  Abraham 
Lincoln  came  into  power  and  the  Southern  States 
threatened  to  dissolve  the  Union,  they  claimed  there 
was  no  power  in  the  Constitution  to  save  the  Constitu- 
tion; no  power  in  the  Union  to  preserve  the  Union; 
no  power  in  the  national  government  to  put  forth  a 
paper  currency  and  make  it  a  legal  tender,  although 
the  national  life  depended  on  it;  and  in  these  later  years 
you  have  all  seen  how  they  could  not  find  any  power  in 


the  Constitution  to  take  territory  away  from  a  con- 
quered foe,  as  we  took  territory  from  Spain,  unless  we 
intended  to  incorporate  it  into  the  Union  and  govern  it 
according  to  the  Constitution,  just  as  you  are  governed 
here,  no  matter  how  unfit  for  such  government  the  in- 
habitants of  such  territory  might  be.  (Applause.)  They 
have  had  similar  trouble  about  the  governments  we 
have  established  for  Porto  Rico  and  the  Philippines,  and 
about  almost  every  other  important  step  we  have  taken. 
Just  now  their  deep  concern  is  because  they  can't  find 
anything  in  the  Constitution  about  San  Domingo 
(Laughter  and  applause),  nor  about  the  Caribbean  Sea. 
So  it  is,  my  fellow-Republicans,  and  that  is  the  point  I 
want  to  make  with  you,  that  our  Democratic  friends 
have  gone  forward  from  one  disaster  to  another,  simply 
because  their  conception  of  our  Federal  government  is 
such  that  they  give  to  it  a  belittling  quantum  of  power 
that  makes  it  impossible  for  it  to  meet  the  demands  of 
great  questions  as  they  arise.      (Applause.) 

As  a  result  when  they  get  together,  as  they  did  a  few 
days  ago,  to  celebrate  the  anniversary  of  the  birth  of 
Thomas  Jefferson,  they  have  a  rather  doleful  time  of  it. 
This  year  they  had  a  celebration  in  New  York  of  Jef- 
ferson's birthday,  and  another  at  the  same  time  in  Chi- 
cago. Those  assembled  at  the  two  places  were  as  hos- 
tile to  each  other  politically  as  Democrats  and  Republi- 
cans could  be  expected  to  be  (Laughter)  ;  for  both,  al- 
though differing  radically,  claimed  to  be  true  disciples 
of  their  great  founder.  But  at  neither  place  did  they 
say  anything  about  recent  achievements  of  Democracy, 
nor  did  anybody  quote  anything  from  any  Democrat  of 
modern  times.  (Laughter.)  When  they  spoke  about 
Democratic  achievements  they  had  to  go  back  to  the 
days  of  Andrew  Jackson  and  Thomas  Jefferson;  for 
since  that  time  there  has  not  been  any  Democrat  from 
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whom  they  could  quote  a  sentence  that  the  American 
people  or  anybody  else  would  approve  today.  Not  a 
quotation  from  Cleveland,  or  Bryan,  or  Parker,  or  Til- 
den,  or  Hendricks,  or  Thurman,  or  any  other  great 
leader.     This  is  a  very  significant  fact. 

It  is  different  with  us,  because,  as  I  stated  to  you  a 
moment  ago,  we  belong  to  a  Party  that  does  things. 
We  know  how  to  do  things.  That's  our  business  (Ap- 
plause), and  it  is  all  because  we  have  that  kind  of  con- 
ception of  the  Constitution  and  the  Federal  power.  (Ap- 
plause.) 

Now,  another  thought.  You  have  just  had  your 
State  Convention,  and  I  suppose  you  are  going  into  an- 
other campaign,  not  with  much  apprehension,  I  imag- 
ine, as  to  the  result,  but,  in  so  far  as  you  will  appeal  to 
the  people  of  this  great  Commonwealth  to  support  the 
Republican  cause  again  at  the  ballot-box,  you  will  do  it, 
not  because  of  any  of  the  magnificent  achievements  of 
the  past.  You  will  not  ask  anybody  to  vote  the  Repub- 
lican ticket  this  year  because  of  what  Lincoln  or  Grant 
did,  or  Harrison  or  McKinley  did,  but  because  of  what 
Roosevelt  is  doing  today  (tremendous  applause) ;  be- 
cause of  what  the  Republican  Party  is,  and  what  the 
Republican  Party  proposes  to  do  tomorrow  and  for  the 
future.  This  is  only  another  way  of  saying  that  we  be- 
long to  a  Party  that  has  contributed,  and  is  now  contrib- 
uting, not  alone  to  the  happiness  of  the  American  peo- 
ple, but  to  the  true  greatness  of  the  government  of  the 
American  people,  for  it  is  the  proper  interpretation  of 
our  organic  law  that  makes  it  possible  for  the  American 
people  to  be  in  the  future,  as  they  have  been  in  the  past, 
leaders  among  the  nations  of  the  earth.     (Applause.) 

And  now,  in  conclusion,  as  we  have  settled  trouble- 
some questions  in  the  past,  so  are  we  proceeding,  with- 
out any  misgivings  whatever,  to  the  consideration  and 


settlement  of  the  new  questions  of  the  day.  We  are 
not  going  to  have  any  trouble  about  San  Domingo.  We 
are  going  to  build  a  canal  across  the  Isthmus.  We  have 
already,  by  the  acquisition  of  Hav^aii,  provided  for  the 
protection  of  the  approach  to  it  from  the  Pacific  Coast, 
and  we  propose,  the  Democratic  Party  to  the  contrary 
notwithstanding,  to  control  the  Caribbean  Sea  and  the 
approaches  to  it  from  the  Atlantic  Coast.  In  like  man- 
ner we  shall  solve  all  the  new  domestic  questions. 

We  will  find  a  way  consistent  with  honor  and  con- 
sistent with  the  prosperity  of  this  country,  and  with  the 
rights  of  all  concerned,  to  control  the  trusts  and  to  regu- 
late interstate  commerce,  and  also  to  regulate,  in  a 
proper  way,  to  prevent  all  abuses  that  should  be  pre- 
vented, the  railroads  and  every  other  agency  that  may 
be  employed.      (Applause.) 

It  is  a  great  thing,  my  fellow  Republicans,  to  belong 
to  a  Party  that  has  such  a  record,  such  a  present,  such  a 
future.  I  congratulate  you  that  you  are  members  of  it. 
I  do  especially  congratulate  you  that  you  are  Republi- 
cans of  Philadelphia  and  of  the  State  of  Pennsylvania. 
(Applause.) 
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MEMORIAL    DAY,    MAY    30,    1905, 


Fellow  Comrades,  Ladies  and  Gentlemen: 

This  day  belongs  to  our  soldier  dead;  not  of  one  war, 
but  of  all  our  wars ;  and  particularly  here,  in  this  cemetery, 
where  on  these  shafts  and  stones  we  read  names  that 
illumine  so  many  periods  of  our  history. 

But  while  it  belongs  to  all  who  have  at  any  time  or 
place  upheld  the  flag  on  land  or  on  sea,  yet  it  had  its 
origin  in  the  sorrow  and  gratitude  that  filled  the  heart  of 
the  Nation,  as  it  emerged  from  the  Civil  War,  stricken 
with  grief,  but  crowned  with  glorious  triumph. 

For  these  reasons  it  is  no  disparagement  of  others  to 

speak  here  to-day  chiefly  of  that  conflict ;  its  character  and 

results. 

We  have  reached  the  time  when  this  can  be  done  dis- 
passionately. 
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As  the  traveler  sailing  away  from  the  land  sees  the 
shore,  the  trees,  the  houses,  and  the  hills  receding,  blend- 
ing and  disappearing  until  only  the  mountain  peaks  are 
longer  visible,  so  have  the  details  and  minor  features  of 
that  great  struggle  blended  and  faded  out  of  sight,  leaving, 
as  we  look  back  to  it  across  the  forty  years  that  have  since 
elapsed,  only  those  strong  and  comm-anding  facts  that  have 
taken  permanent  places  in  history. 

We  no  longer  see  regiments,  brigades,  divisions,  corps, 
or  even  separate  armies,  but  only  one  mighty  and  in- 
vincible host,  wearing  the  blue  and  relentlessly  pressing 
on  and  on,  and  ever  onward,  through  success  and  adversity 
alike,  from  battlefield  to  battlefield,  until,  with  waving 
flags,  flashing  sabres  and  gleaming  bayonets,  they 
'  marched  home  flushed  with  final  victory. 

It  would  be  interesting  and  inspiring  to  recall  that  time 
and  review  in  detail  those  days  of  sacrifice,  of  hardship,  of 
battle,  of  death,  of  heroism,  of  patriotic  devotion,  of 
thrilling  triumph ;  and  here  in  this  presence  there  comes  an 
almost  irresistible  impulse  to  do  so.  But  all  that  would 
be  only  repeating  familiar  history. 

I  shall,  therefore,  say  but  little  in  an  abstract  way  of 
our  heroes  and  their  deeds  of  daring,  that  I  may  speak 
more  fully  of  their  great  work. 

As  we  behold  the  people  of  this  land  to-day  all  at  peace, 
all  prosperous,  all  happy,  all  imbued  with  love  for  our  flag 
and  our  Government,  it  seems  almost  incredible  that  so 
recently  we  should  or  could  have  been  distracted  and 
brought  to  the  very  brink  of  destruction  by  one  of  the 
most  ruthless  wars  of  modern  times. 
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CAUSE  OF  CIVIL  WAR. 

It  seems  so  strange  and  unnatural  that  we  instinctively 
inquire,  what  was  it  all  about?  And  what  has  happened 
that  those  who  were  at  fatal  war  with  each  other  should 
so  soon  become  friends  and  be  bound  together  in  common 
interest  and  common  aspirations. 

It  is  unnecessary  to  trace  the  development  or  discuss  the 
respective  merits  of  the  differences  that  made  our  country 
sectional  and  almost  destroyed  it.  It  is  sufficient  to  recall 
the  fact  that,  plainly  stated,  we  had  two  questions  about 
which  we  differed.  One  a  moral  question,  and  the  other 
a  legal  question ;  one  slavery,  and  the  other  secession ;  one 
appealing  to  the  conscience  and  the  other  to  the  Con- 
stitution. 

Both  demanded  settlement,  but  we  strove  to  confine  the 
war  to  the  settlement  of  only  one.  Even  Abraham 
Lincoln  said  he  would  save  the  Union  with  slavery  if  he 
could ;  without  slavery  if  he  must. 

But  on  that  basis  we  did  not  make  much  progress.  So 
long  as  the  war  meant  no  more  than  whether  a  State  had 
a  right  under  the  Constitution  to  secede  from  the  Union 
and  thus  break  up  and  destroy  it,  we  did  not  get  along  very 
well. 

Manassas,  Balls  Bluff,  and  other  defeats  and  humilia- 
tions, one  after  another,  overtook  us,  with  only  enough  of 
success  and  victory  interspersed  to  keep  us  from  becoming 
utterly  discouraged  and  abandoning  the  field. 

Finally  Lincoln  saw,  as  in  due  time  most  men  saw,  that 
if  the  Union  armies  were  to  be  successful  the  Union  cause 
must  be  based  on  something  broader  and  more  important 
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than  a  cold  legal  proposition,  important  as  that  might  be 
and  was. 

Our  fathers  of  the  Revolution  commenced  their  struggle 
merely  to  redress  grievances  and  enlarged  their  purpose  to 
include  and  secure  independence  only  when  more  than  a 
year  after  Lexington  and  Concord  they  learned  the  neces- 
sity for  a  more  inspiriting  cause. 

In  the  same  manner  we  learned  and  progressed.  Not 
until  after  Antietam  did  the  Nation  see,  appreciate  and 
rise  to  its  opportunity.  Then  it  was  the  war  for  the  pre- 
servation of  the  Union  was  placed  on  a  basis  that  appealed 
to  the  moral  sentiment  of  the  people  by  the  declaration 
that  the  bond  should  go  free,  thus  striking  at  the  root  of 
all  our  differences  and  making  it  possible  to  conquer  a 
lasting  peace  and  establish  a  durable  Union.  From  that 
moment  the  Union  cause  had  a  new  strength  and  the 
Union  soldier  a  new  life.  He  marched  with  a  firmer  tread 
and  held  his  musket  with  a  more  determined  grasp.  He 
felt  that  he  was  on  God's  side  of  the  great  contest,  and  that 
if  he  should  be  called  upon  to  make  the  highest  sacrifice 
it  would  at  least  not  be  made  in  vain. 

It  was  a  long,  hard  struggle.  It  cost  hundreds  of  thou- 
sands of  lives  and  hundreds  of  millions  of  treasure.  It 
filled  the  land  with  mourning  and  piled  up  colossal  burdens 
of  debt,  not  only  to  creditors  who  took  our  securities,  but 
to  the  pensioners  who  constitute  the  Nation's  roll  of 
honor. 

It  was  a  tremendous  price  to  pay,  greater  than  any 
language  can  adequately  portray;  but  so  too  was  the  re- 
ward that  followed. 


RESULTS. 

When  the  smoke  of  battle  cleared  away  it  could  be  seen 
that  not  only  was  slavery  gone  forever,  but  that  some 
things  had  been  settled  that  it  was  of  transcendant  import- 
ance to  have  settled.  In  the  first  place,  it  was  made  plain 
that  there  was  a  right  and  a  wrong  side  to  the  great  con- 
troversy that  had  been  so  long  in  progress,  and  that  the 
right  side  had  triumphed  and  been  vindicated.  And  that 
is  as  true  to-day,  and  will  be  forever,  as  it  was  then.  The 
fact  that  those  who  fought  against  the  Government  fought 
bravely  and  gallantly,  and  believed  that  they  were  right, 
does  not  change  the  fact  that  they  were  nevertheless  in  the 
wrong,  and  that  their  defeat  was  a  blessing  for  them  as 
well  as  for  us  and  all  concerned. 

It  was  also  settled  that  American  heroism  and  valor 
were  the  same  no  matter  under  which  flag  displayed,  for 
neither  side  could  justly  charge  the  other  with  any  lack  of 
these  high  qualities  of  vigorous  manhood ;  and  in  this  fact, 
that  cost  us  so  much  at  that  time,  was  another  blessing; 
for  since  then  there  has  been  profound  mutual  respect, 
where  before  there  was  so  much  lack  of  it  as  to  make  im- 
possible any  true  feeling  of  real  homogeneity. 

It  furthermore  settled  for  all  time  to  come  that  this  is 
a  Nation,  not  only  in  the  sense  that  the  Constitution  is 
our  supreme  law,  binding  the  States  together  in  perpetual 
union,  but  also  in  the  sense  that  our  Government  is  in- 
vested with  all  the  powers  that  properly  belong  to  sover- 
eignty. 

If  nothing  more  had  been  accomplished  the  victory 
would  have  been  worth  more  than  all  it  cost,  but  its  value 


is  to  be  measured,  not  alone  by  what  it  secured,  but  also 
by  what  it  prevented. 

Defeat  of  the  Union  cause  would  have  meant,  not  only 
two  governments,  but  general  disintegration,  with  cor- 
responding sacrifice  of  that  power,  prosperity,  prestige  and 
greatness  that  a  common  country,  a  common  flag,  a  com- 
mon interest  and  a  common  destiny  have  brought  us. 

We  know  what  the  terms  of  peace  were  as  Grant 
dictated  them ;  but  who  can  tell  what  they  would  have  been 
had  they  been  prescribed  by  Lee  ? 

Where  would  he  have  run  the  boundary  lines?  How 
many  States  would  have  gone  with  the  Southern  Con- 
federacy? and  who  would  have  stayed  the  spread  of 
slavery?  How  many  States  would  have  remained  to  con- 
stitute the  Union,  if  any  at  all?  And  how  long  would  it 
have  been  until  other  secessions  would  have  occurred? 
Who  would  have  assumed  the  burdens  of  the  public  debt, 
and  whose  soldiers  would  have  been  pensioned?  and  who 
would  have  paid  that  obligation? 

What  indemnity  would  the  South  have  exacted?  and 
what  kind  of  guarantees  would  she  have  imposed  for  the 
safety  of  her  institutions  and  the  preservation  of  her 
domination? 

There  is  no  end  to  the  reasonable  speculation  that  may 
be  fairly  indulged  as  to  the  ruinous  consequences  that 
would  have  followed  if  the  result  had  been  reversed. 

In  one  sense  such  speculation  may  be  idle,  but  not  until 
we  thus  attempt  to  conjecture  can  we  form  any  measure  of 
the  debt  of  gratitude  we  owe  to  the  brave  men  whom  we 
are  here  to  honor. 


But  they  accomplished  more  still;  as  already  indicated, 
they  not  only  prevented  all  the  disasters  suggested,  and 
achieved  for  us  the  blessings  of  an  indissoluble  Union  and 
universal  freedom,  but  they  freed  us  from  the  paralysis  of 
the  doctrines  of  States  rights  and  strict  construction,  by 
which  the  power  of  the  Federal  Government  was  min- 
imized to  the  point  of  helplessness  to  even  save  our  na- 
tional life,  and  gave  it  in  turn  that  vitality,  vigor  and  scope 
which  belong  to  full  national  sovereignty.  They  made  a 
reality  of  the  belief  in  that  respect  of  Alexander  Hamilton 
and  John  Marshall,  for,  since  Appomattox,  what  they 
taught  has  been  fundamental  truth,  and  we  have  been 
developing  our  constitutional  powers  until  at  last  all  recog- 
nize that  our  Government  is  as  completely  sovereign  as 
any  other,  and  that  what  others  can  do  we  can  do,  for  we 
are  equal  in  the  family  of  nations  to  the  strongest  and  the 
greatest. 

Thus  it  was  that  we  were  able  to  intervene  in  Cuba  and 
take  there  all  the  steps  necessary  to  establish  an  independ- 
ent government  for  another  people ;  and  by  the  same  token 
we  had  the  power,  when  necessity  seemed  to  call  for  its 
exercise,  to  acquire  our  insular  possessions,  and,  without 
incorporating  them  into  the  Union,  hold  them  as  depend- 
encies to  be  governed  by  forms  and  laws  and  institutions 
suited  to  their  conditions  and  requirements.  The  time 
was  when  the  power  to  build  the  national  road  from  Mary- 
land to  Ohio  was  challenged,  but  to-day  no  one  doubts  our 
power  to  construct  a  great  international  highway  uniting 
the  oceans  and  accommodating  the  commerce  of  the  world. 

And  so  might  be  specified  a  great  chapter  of  achieve- 
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merits,  both  at  home  and  abroad,  of  which  all  Americans 
are  justly  proud,  for  which  it  was  denied  that  our  Govern- 
ment had  the  requisite  power  until  after  these  men  fought 
and  won. 

With  the  Union  preserved,  slavery  abolished,  the  Con- 
stitution amended,  our  finances  rehabilitated,  and  this  na- 
tional idea  fully  developed  and  firmly  established,  our 
country  entered  upon  a  career  of  such  unprecedented 
growth  of  strength  and  wealth  and  achievement  that  the 
spirit  of  sectionalism  and  the  animosities  of  war  have  been 
literally  drowned  out  by  the  ever-rising  flood  of  a  common 
pride  in  the  greatness  of  a  common  country. 

RETURN  OF  THE  FLAGS. 

A  striking  evidence  of  this  era  of  peace  and  good  will 
was  furnished  when  at  the  last  session  of  the  58th  Congress 
a  joint  resolution,  authorizing  the  return  to  their  respective 
States  of  the  Confederate  battle-flags,  was  passed  by  both 
Houses  without  debate  and  without  a  dissenting  vote. 
The  significance  of  this  action  was  emphasized  by  the  fact 
that  there  was  a  large  Republican  majority  in  each  House, 
nearly  all  of  whom  were  from  the  Northern  and  Union 
States,  and  among  them  many  who  had  served  in  the 
Union  Army,  while  the  author  of  the  resolution  was  a 
Democrat  and  an  ex-Confederate  soldier  from  Virginia. 
It  was  further  emphasized  by  the  fact  that  when  eighteen 
years  ago  an  executive  order  was  issued,  directing  similar 
action,  there  was  a  protest  against  it  so  strong  and  de- 
termined in  character  that  the  order  was  reconsidered  and 
revoked.     It  is  only  fair  to  say,  however,  that  that  oppo- 


sition  was  due  largely  to  the  fact  that  there  was  then  no 
law  to  authorize  such  an  order  and  no  circumstances  to 
justify  it  as  an  executive  act,  and  because  the  President, 
who  made  the  order,  had  not  sustained  such  a  relation  to 
the  army  that  captured  the  flags  as  justified  him  in  taking 
any  unauthorized  liberties  with  them. 

Had  the  matter  been  presented  to  Congress  then  as  it 
was  later,  it  might  not  have  been  favorably  considered, 
for  it  is  probable  that  public  opinion  was  not  at  that  time 
ready  to  sanction  such  action,  but  undoubtedly  the  subject 
would  have  been  regarded  very  differently  and  the  dispo- 
sition of  it,  whatever  that  disposition  might  have  been, 
would  have  been  unattended  with  any  outburst  of  sectional 
spirit,  because  all  would  have  recognized  the  right  and 
competency  of  the  Congress  to  deal  with  the  subject  as  it 
saw  fit,  and  because  there  never  was  in  the  hearts  of  the 
Union  soldiers  any  hatred  or  ill  will  toward  the  men 
against  whom  they  fought. 

They  did  not  fight  the  men  of  the  South  because  they 

hated  or  despised  them,  or  because  they  wanted  to  destroy 

them  or  their  country,  or  because  they  wanted  to  sub- 
jugate or  even  humiliate  them,  but  rather  only  because 
they  loved  them  too  much  to  allow  them  to  separate  from 
us  and  become  a  hostile  people.  They  wanted  them  to 
remain  in  the  Union  where  they  belonged,  because  of  what 
they  could  do  for  us  and  what  we  could  do  for  them,  in 
making  this  the  freest  and  the  greatest  country  of  all  the 
earth,  and  because  of  the  ruin  to  both  sections  and  the 
injury  to  the  cause  of  free  popular  government  that  would 
necessarily  have  followed  their  success.     While  they  were 
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uncompromisingly  hostile  to  the  cause  they  represented 
and  were  determined  to  overthrow  and  destroy  it,  yet  for 
the  men  who  represented  that  cause  there  never  was  a 
moment,  even  in  the  darkest  days  of  the  struggle,  when 
they  did  not  have  for  them  personally  a  friendly  regard 
and  admiration  that  made  base  malice  an  utter  impos- 
sibility. 

This  was  impressively  manifested  by  General  Grant 
when  in  the  very  moment  of  his  greatest  triumph  he  told 
General  Lee  to  have  his  men  "keep  their  horses  and  take 
them  home  with  them  because  they  would  need  them  to  do 
the  spring  plowing  with." 

With  these  simple  words  he  invited  the  whole  country, 
victors  and  vanquished  alike,  to  turn  at  once  from  war  to 
peace — a  sentiment  that  was  shared  by  every  true  soldier 
of  his  command. 

With  human  nature  as  it  is  it  was  not  possible  to  im- 
mediately have  anything  like  general  accord  with  respect 
to  even  purely  American  questions.  But  it  was  only  a 
short  step  from  the  state  of  mind  indicated,  if  taken  in  a 
way  and  in  a  spirit  that  manifested  proper  regard  for  the 
patriotic  sentiment  of  the  country,  to  the  state  of  mind 
that  found  expression  in  the  joint  resolution  adopted  by 
the  Congress. 

The  Spanish-American  war  was  attended  with  many 
good  results,  but  one  of  the  best  was  the  impetus  it  gave 
to  the  restoration  of  cordial  relations  and  the  spirit  of 
union  and  Americanism  throughout  the  country.  It  gave 
the  young  men  of  the  South  an  opportunity  to  put  on  the 
blue  and  show  their  loyalty  and  devotion  to  the  flag,  and 


II 

to  win,  as  they  did,  a  heroic  share  of  the  glory  and  great- 
ness that  were  added  to  the  Republic;  while  their  repre- 
sentatives in  public  life  distinguished  themselves  by  the 
conspicuous  and  patriotic  character  of  their  utterances  and 
services.  What  has  followed  is  but  the  natural  result, 
and  every  survivor  of  the  Union  Army  should  be  pro- 
foundly thankful  that  his  life  has  been  spared  to  see  such  a 
complete  vindication  of  all  that  for  which  he  contended. 

We  are  not  only  again  one  people,  in  the  sense  that  we 
are  again  all  Americans,  but  even  party  rancor  and  acri- 
mony have  largely  passed  away. 

In  the  nature  of  things  this  cannot  always  continue. 

Men  will  differ  about  important  matters,  and  the  right 
of  great  problems  will  not  always  be  so  plain  as  it  now  ap- 
pears to  have  been  with  respect  to  the  great  problems  that 
have  been  solved;  but  it  is  not  likely  that  we  are  to  have 
any  new  questions  that  will  draw  lines  between  the  States 
and  set  one  part  of  the  country  over  against  the  other  in 
even  political  array,  much  less  in  military  conflict. 

A  last  remnant  of  sectional  difference  yet  remains  with 
respect  to  the 

RACE  PROBLEM, 

but  that  has  been  finally  dealt  with,  so  far  as  national  legis- 
lation is  concerned. 

Time,  patience,  patriotism  and  the  education  of  experi- 
ence may  be  necessary  to  practically,  and*  in  reality,  secure 
to  the  black  man,  everywhere,  all  his  legal  rights  and 
privileges,  but  his  mental  and  moral  growth  give  the  high- 
est assurance  that  he  will  eventually  vindicate  the  states- 
manship that  made  him  a  freeman  and  a  citizen  of  the 
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Republic ;  while  his  loyalty  and  heroism  as  shown  in  every 
war  in  which  we  have  allowed  him  to  participate  will  win 
for  him  a  triumph  over  all  the  prejudices  that  stand  be- 
tween him  and  the  door  of  hope. 

In  this  cemetery  lie  hundreds  of  his  race  who  gallantly 
wore  the  uniform,  as  thousands  are  gallantly  wearing  it 
to-day,  but  nowhere,  in  all  this  broad  land,  can  a  single  one 
be  found,  among  either  the  living  or  the  dead,  who  ever 
raised  his  hand  against  our  flag. 

It  is  not  possible  that  in  this  country  where  there  is  such 
generous  recognition  of  human  rights  such  a  race  can  fail 
to  achieve  success. 

No  man  can  do,  or  is  doing,  so  much  to  accomplish  this 
as  the  black  man  himself.  Education,  industry  and  fru- 
gality, with  his  other  good  qualities,  will  more  and  more 
command  respect  and  secure  advancement.  His  progress 
since  emancipation  has  been  phenomenal,  and  under  all 
the  circumstances  he  may  well  take  courage  for  the  future ; 
while  every  comrade  of  the  Union  Army  may  be  assured 
that  what  he  did  for  that  people  was  not  done  in  vain. 

V/e  have  other  questions,  and  many  of  them,  and  always 
will  have,  for  we  are  an  active,  energetic,  progressive  peo- 
ple, ever  pressing  forward  to  the  accomplishment  of  some 
great  purpose;  but  whether  they  are  the  labor  questions, 
the  trust  questions,  the  control  of  corporations,  the  regu- 
lation of  the  railroads,  the  maintenance  or  the  revision  of 
our  industrial  policies,  or  something  else,  our  differences 
with  respect  to  them  are  not  likely  to  be  affected  by  State 
lines,  and  probably  not  seriously  by  party  lines,  as  we  have 
heretofore  known  them,  for  the  indications  are  that  as  to 
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all  these  subjects  a  strong  spirit  of  Americanism  will  de- 
termine what  shall  be  done. 

This  is  the  most  hopeful  sign  of  the  day. 

Where  genuine  Americanism  prevails  there  cannot  be 
danger  of  any  very  widespread  of  populism,  communism, 
anarchism,  or  any  other  heresy  that  would  undermine 
and  overthrow  our  institutions.  Coupled  with  the  saving 
common  sense  of  the  American  people,  which  has  never 
yet  failed  us,  this  national  spirit  is  at  once  our  greatest 
shield  from  harm  and  our  greatest  incentive  to  the  highest 
and  noblest  endeavor. 

It  is  no  exaggeration,  but  only  the  sober  truth,  to  say 
that  we  were  never  so  strong,  never  so  prosperous,  never 
so  contented,  never  so  respected,  never  so  powerful  to  do 
good  in  the  world,  and  never  doing  so  much  good,  either 
at  home  or  abroad,  as  we  are  to-day.  And  great  as  is  the 
present,  greater  by  far,  exceeding  all  power  of  description, 
is  the  career  that  lies  before  us. 

THE  UNION  SOLDIERS. 

The  men  of  other  wars  showed  bravery,  heroism  and 
capacity  for  great  deeds,  and  all  added  glory  to  our  flag, 
honor  to  our  name  and  renown  to  our  arms,  but  no  men 
since  our  independence  was  established  have  done  so  much 
for  the  American  people  as  the  men  of  the  Union  Army. 
They  were  mere  boys,  most  of  them  yet  in  their  teens,  and 
all  of  the  more  than  two  millions  who  were  enlisted,  except 
less  than  50,000,  were  under  twenty-five  years  of  age. 
But,  measured  by  their  work  and  its  far-reaching  conse- 
quences, they  belong  among  the  truly  great  men  of  history. 


Through  good  report  and  bad,  victory  and  defeat,  summer 
and  winter,  sunshine  and  storm,  they  unflinchingly  and  un- 
complainingly met  every  requirement  of  the  great  task 
that  fell  upon  them.  No  hardship  was  too  severe  for  them 
to  undergo,  no  loss  was  too  heavy  for  them  to  bear,  no 
sacrifice  of  comfort,  or  blood,  or  life  was  too  great  for  them 
to  make.  They  laid  all  unsparingly  upon  their  country's 
altar,  and  behold  the  result — this  mighty  Nation,  so  full 
of  honor  and  so  full  of  promise.  Only  the  shortcomings 
of  ourselves,  or  of  those  who  are  to  come  after  us  can 
bring  their  work  to  naught.  Our  presence  here  to-day  is 
our  pledge  that  it  shall  not  fail  through  fault  of  ours,  for  we 
have  come,  not  only  to  strew  flowers  on  their  graves, 
recount  their  deeds,  extol  their  virtues,  and  pay  tribute 
to  their  memory,  but  also  that  we  may  study  the  lessons 
they  taught,  and  by  these  sacred  and  beautiful  ceremonies 
consecrate  ourselves  anew  to  the  great  duty  of  perpetuat- 
ing what  they  preserved.  May  God  give  us  wisdom  and 
courage  to  do  our  duty  as  well  as  they  did  theirs.  If  so, 
the  Union  they  saved  and  the  institutions  they  perfected 
will  endure  for  long  ages  to  come,  and  with  the  passing 
years  bear  ever-increasing  blessings  to  humanity. 


{From   The   Washington  Post,  June   i8,    1905.) 


Foraker  and  His  Early  Struggles 

By  JAMES  B.  MORROW 


There  is  a  story  in  every  human  life,  and  the  character 
of  the  life  is  the  quality  of  the  story.  Joseph  Benson 
Foraker  told  his  the  other  day,  not  that  he  wanted  to,  but 
that  he  yielded  under  the  pressure  of  inquiry.  He  is  a 
fighting  man  when  combat  is  necessary,  and  that  has  been 
the  essential  attribute  of  his  personal  and  public  conduct. 

The  first  battle,  so  far  as  the  record  goes,  Foraker  fought 
out  with  himself.  It  is  a  contest  to  which  he  never  refers. 
and  only  got  to  the  public  through  the  long  memory  of  a 
farmhand.  Nor  will  it  do  him  any  good  to  say  that  he  once 
wore  a  pair  of  trousers  which  in  the  first  instance  had  been 
a  huge  coarse  bag  for  green  cofifee.  He  was  a  small  boy 
and  couldn't  help  it.  Besides,  his  father  said  the  men  of 
the  farm  were  too  busy  to  go  to  town  for  cloth.  And  his 
mother  replied :  "Never  mind,  my  son,  what  the  girls  say : 
they  will  have  forgotten  all  about  it  when  you  are  a  great 
man."  So  the  trousers  were  a  makeshift,  and  not  one  of  the 
proud  emblems  of  self-vaunted  poverty.  The  battle  was 
fought  out  as  little  Joe  Foraker  walked  down  the  dusty 
road  to  school.  He  won.  There  have  been  many  fights 
since,  but  with  the  other  fellow. 

Out  in  Ohio  the  savage  old  guards  who  have  gone  with 
Foraker  to  victory  and  the  ditches,  who  have  toiled  at  his 
side  through  their  own  blood  and  have  always  been  fiercely 


loyal — out  in  Ohio  these  men  say  that  "Foraker  will  stand 
back  no  more."  He  stood  back,  they  assert,  for  John 
Sherman,  and  later  for  McKinley.  Now  they  mean  to  make 
him  President.  And  they  are  barbarians  in  a  hand-to-hand 
fight. 

I  saw  Senator  Foraker  in  the  library  of  his  fine  home, 
which  was  built  in  a  street  that  runs  straight  away  from  the 
front  door  of  the  White  House.  Anyway,  that  is  auspi- 
cious. He  was  reading  James  Anthony  Froude's  "Life  of 
Julius  Caesar"  and  answering  the  telephone.  More  signs, 
and  dramatically  suggestive.  In  the  flush  vigor  of  his  youth, 
Foraker  was  the  most  handsome  politician  in  Ohio.  Nose, 
eyes,  chin,  and  head — all  are  fine  even  yet.  He  came  and 
went  in  those  days  like  a  whirlwind,  and  behind  were  left 
Democracy's  fences  flat  on  the  ground  and  Republicans 
dancing  and  tingling  in  the  joy  of  barbed  phrases  and  the 
ecstacy  of  ferocious  aggression.  "And  that,"  Foraker  would 
say,  "walking  to  the  edge  of  the  platform  aflame  with  zeal 
and  tremendous  eloquence,  "is  the  truth  with  the  bark  on 
it."  The  old  men  would  stand  up  and  shout,  and  the  young 
ones  would  be  temporarily  insane.  There  is  reason  enough 
why  Foraker  is  in  the  Senate. 

But  those  are  other  times.  The  fire  still  burns,  but  not 
in  the  grass  and  undergrowth. 

So  I  sought  to  get  at  Foraker's  inner  life,  to  watch  him 
grow,  if  I  could  persuade  him  to  tell  his  story,  from  a  boy 
in  a  cofifee  bag  to  one  of  the  first  men  in  the  nation.  Over 
and  above  his  other  achievements,  he  has  made  a  fortune 
at  the  law.     In  reply  to  a  question,  he  said : 

"As  a  boy  I  wanted  to  be  a  lawyer,  but  the  difficulties  in 
the  way  seemed  to  be  insurmountable.  My  father  was  a 
farmer  in  Highland  County,  Southern  Ohio,  and,  while  he 
was  in  comfortable  circumstances,  he  had  no  money  to  give 
me,  and  the  expense  of  an  education  looked  very  large  in 
my  eyes.  I  went  to  school  three  months  every  winter,  and 
occasionally  for  a  short  time  in  the  spring.  I  had  to  work, 
and  so  my  schooling  was  practically  confined  to  cold 
weather.     I  got  all  the  books  I  could,  and  read  whenever 


I  had  any  time  of  my  own.  My  uncle  was  auditor  of  the 
county  and  lived  at  Hillsboro.  My  brother  Burch  had  gone 
to  clerk  in  his  office.  At  the  breaking  out  of  the  war  Burch 
enlisted,  and  my  uncle  wrote  that  I  might  have  his  place.  I 
was  fifteen  years  old  and  a  poor  writer,  but  my  father  was 
willing  to  let  me  go  and  I  took  the  opportunity.  I  saw  well 
enough  that  I  couldn't  become  a  lawyer  on  the  farm,  and  T 
thought  something  might  occur  if  I  went  away  that  would 
help  me.  I  started  to  work  for  my  uncle  in  the  fall,  and  in 
the  following  July,  nine  days  past  my  sixteenth  birthday, 
I  enlisted  in  the  army." 

"What  were  the  circumstances?" 

"The  station  agent  at  Hillsboro,  whose  name  was  W.  H. 
Glenn,  was  walking  home  with  me  from  the  Methodist  Sun- 
day-school and  he  told  me  that  he  had  received  a  commis- 
sion from  the  governor  the  day  before  to  raise  a  company. 
I  expressed  some  interest  in  the  matter,  and  he  asked  me 
if  I  would  like  to  enlist.  I  told  Mr.  Glenn  that  I  would  join 
his  company.  He  said  that  he  would  come  to  the  auditor's 
office  early  next  morning  and  enlist  me,  which  he  did.  l 
was  the  first  man  to  be  sworn  into  the  company,  and  it  was 
the  first  company  of  the  Eighty-ninth  Regiment  of  Ohio 
Infantry.  Singularly  enough,  I  was  also  the  youngest  as 
well  as  the  first  man  in  the  regiment.  And  I  was  the  last 
man  to  be  mustered  out  at  the  end  of  the  war,  being  on 
detached  duty  as  aid-de-camp  on  General  Slocum's  staff  and 
with  him  when  my  regiment  left  the  service.  I  was 
mustered  out  in  Washington  in  1865  and  took  part  in  the 
grand  review.     I  had  served  thirty-five  months  at  the  front." 

"But  you  were  much  under  age  when  you  enlisted.  How 
did  you  get  around  that?" 

"The  enlisting  officer  made  an  error  in  my  age  and  put 
me  on  the  roll  as  being  eighteen.  I  had  no  part,  how- 
ever, in  that  mistake.  I  was  a  sturdy  country  boy  and 
looked  older  than  I  was.  While  in  camp  three  or  four  of  us 
who  were  under  age  were  told  to  chalk  the  figure  eighteen 
on  the  soles  of  our  shoes  and  to  say  that  we  were  over  eigh- 
teen if  any  one  asked  us  questions.     That  was  an  old  trick. 
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But  no  one  made  any  inquiry  of  me  and  I  didn't  have  to  lie 
even  technically.  However,  I  was  considerably  alarmed 
when  the  mustering  officer,  coming  down  the  line,  stopped 
and  took  a  look  at  me.  I  stood  so  erect,  wanting  to  appear 
tall,  that  he  said:  'Be  careful,  young  man,  or  you  will  fall 
backward.'  " 

When  Foraker  was  eighteen  years  old  he  was  promoted 
to  be  a  captain  by  brevet  for  gallantry  on  the  field  of  action. 
A  daring  ride  made  him  famous  and  gained  for  him  the 
admiration  of  General  Sherman.  He  tried  to  brush  this 
incident  aside  in  our  conversation,  but  agreed  to  tell  it 
briefly. 

"We  were  moving  toward  Goldsboro,  in  North  Carolina," 
he  said.  "Slocum  was  in  two  parallel  lines  on  the  left ; 
Howard  in  two  on  the  right.  We  were  spread  out  along 
our  front  for  thirty  miles  and  had  met  with  some  resistance 
from  the  enemy's  cavalry.  One  day  there  was  more  firing 
than  usual  at  the  head  of  our  columns,  and  Major  Tracy, 
now  a  lawyer  in  Syracuse,  and  I  were  sent  to  see  what  it 
meant.  We  found  the  enemy  in  a  pine  woods,  a  harassing 
party  of  cavalry,  we  thought,  and  our  men  went  forward  to 
drive  them  away.  Tracy  was  wounded  in  the  leg  near  the 
foot,  and  I  sent  him  back.  When  I  got  into  the  woods,  I 
saw,  much  to  my  surprise,  a  dead  infantryman  and  another 
who  had  been  wounded.  Then  I  learned  that  Johnson,  with 
30,000  men  was  in  front  of  us  and  ready  for  battle.  We  had 
stumbled  against  his  army,  and  because  of  our  scattered 
position,  were  in  great  peril.  I  galloped  back  to  Slocum 
with  the  news.  He  told  me  to  find  Sherman,  who  was  with 
Howard,  and  not  to  spare  horse  flesh.  So  I  rode  around  the 
left  flank  of  the  enemy  and  did  as  I  had  been  ordered." 

Many  years  later  General  Sherman,  at  a  reunion  of  the 
Army  of  the  Tennessee,  while  making  a  speech,  turned  to 
Foraker,  who  was  the  governor  of  Ohio,  and  said :  "Well  I 
remember  you,  my  young  friend,  or  boy,  as  you  came 
through  the  pine  woods  that  day  on  your  horse  covered 
with  lather,  like  a  soldier  knight,  and  reported  to  me  the 
message    from    your    general,    Slocum."      Re-inforcements 


were  hurried  to  Slociim,  and  the  battle  of  Bentonville  fol- 
lowed. Johnson  lost  2,825  men  and  Slocum  1,646.  The 
Confederates  were  beaten. 

"AAHien  I  came  home  I  prepared  for  college  at  the  Salem 
Academy  in  Ross  County.  I  went  to  Ohio  Wesleyan 
University  at  Delaware,  until  I  became  a  junior,  and  then 
attended  Cornell,  where  I  was  graduated  in  1869  with  the 
first  class  that  came  from  that  newly  organized  college.  My 
purpose  in  going  to  Cornell  was  to  come  into  some  personal 
relation  as  a  student  with  Andrew  D.  White,  George 
William  Curtis,  Goldwin  Smith,  and  Professor  Agassiz.  I 
didn't  have  enough  money  and  my  father  loaned  me  some. 
In  the  meantime  I  had  read  all  the  law  books  which  were 
required  for  admission  to  the  bar,  and  had  kept  abreast  of 
my  classes.  In  the  spring  before  I  was  graduated  I  was 
ill  from  overwork,  and  went  home  to  be  doctored.  I  was 
thinking  about  a  place  to  practice  law  and  visited  Cincinnati. 
Some  one  said  it  was  a  big  city  and  I  would  be  lost  there. 
I  remember  I  replied :  'When  you  want  to  do  business  you 
must  go  where  business  is  done.'  But  Cincinnati  rather 
discouraged  me  at  first.  I  walked  through  Third  street  and 
saw  many  buildings  plastered  with  lawyers'  signs.  I  asked 
a  friend  how  many  lawyers  there  were  in  the  city,  and  he 
said  there  were  300.  I  thought  that  to  be  a  tremendous 
oversupply  of  legal  talent.  I  had  my  graduation  thesis  to 
write,  and  decided  to  make  the  lawyers  of  Cincinnati  my 
subject.  President  White  said  the  writing  was  good  enough 
but  he  didn't  like  my  topic.  However,  it  was  accepted.  I 
was  admitted  to  the  bar  in  October,  and  soon  began  to  prac- 
tice, going  into  the  oiBce  of  Judge  Sloane,  who  had  come 
from  my  own  county." 

"Conditions  have  changed  since  then  in  your  profession?" 
"They    have    been    almost    revolutionary.      We    had    no 
stenographers,  no  typewriters,  no  telephones,  and  not  even 
an  elevator,  although  we  were  in  the  best  building  in  Cincin- 
nati for  lawyers.     I  can  do  more  business  in  a  day  with 
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modern  conveniences  than  Judge  Sloane  and  his  partner 
could  do  in  a  week." 

"Do  you  remember  your  first  fee?" 

"Oh,  yes.  I  spent  four  days  in  taking  depositions,  writing 
out  all  the  questions  and  answers  in  long  hand.  My  fees 
amounted  to  $35.  Collections  were  a  considerable  part  of 
a  lawyer's  business.  The  commission  for  such  work  was  5 
per  cent.  I  earned  $600  the  first  year  I  was  in  Judge 
Sloane's  office,  and  was  told  my  income  would  be  $1,200  the 
second  year  by  all  the  rules  of  common  experience.  I  had 
fallen  in  love  with  Mrs.  Foraker  while  we  were  students  at 
Delaware,  and  I  wanted  to  get  married.  The  hope  of  $1,200 
for  my  second  year — I  had  no  money  and  nothing  else  but 
college  debts — made  me  feel  reasonably  secure,  and  so  we 
were  married.  I  worked  harder  than  ever  and  did  more 
business,  but  my  income  in  hand  was  only  $400.  I  had  to 
sue  in  a  good  many  cases  and  that  kept  me  out  of  my  fees 
until  the  cases  were  ended,  some  of  which  I  had  to  carry  to 
the  supreme  court.  But  after  that  I  did  better.  The  third 
year  I  earned  $1,100,  the  fourth  $2,700,  and  the  fifth  $4,400. 
When  I  was  elected  judge  of  the  superior  court  of  Cincin- 
nati, at  the  age  of  thirty-three,  I  was  earning  $8,000.  I 
gave  up  my  growing  practice  for  an  office  that  paid  me  only 
$5,000." 

"Modern  practice  is  unlike  the  practice  of  your  first  years 
in  the  profession?" 

"The  business  of  lawyers  has  greatly  changed.  When  T 
came  to  the  bar  practically  everything  was  decided  by  litiga- 
tion. There  was  no  other  way  of  settlement.  We  went 
into  court  and  fought  it  out.  Now  I  rarely  go  to  court, 
although  my  practice,  of  course,  is  much  larger.  The  first 
object  of  the  lawyer  today  is  to  expedite  matters,  to  avoid 
the  delays  of  long  suits.  This  is  done  by  bringing  men 
together  and  coming  to  an  agreement." 

"Did  you  have  politics  in  mind  when  you  came  to  the 
bar?" 

"I  began  my  college  career  with  a  well-thought-out 
decision  to  become  a  lawyer  and  to  let  politics  alone.     I  had 


no  desire  for  office.  However,  I  was  .£^lad  to  be  elected  judge, 
because  it  was  in  line  with  my  profession.  Besides,  it  was 
a  testimonial  of  confidence  which  I  appreciated.  I  served 
on  the  bench  for  three  years,  and  got  into  ill  health.  I 
resigned  my  office  and  went  into  the  pine  woods  of  Michi- 
gan. Lawyers  in  Cincinnati,  among  them  Jvidge  George 
Hoadlcy.  against  whom  I  afterward  ran  for  governor,  peti- 
tioned Governor  Foster,  who  at  a  later  day  was  Secretary 
of  the  Treasury  in  President  Harrison's  Cabinet,  to  decline 
my  resignation.  That  was  the  first  time  I  had  been  brought 
to  the  personal  notice  of  Foster,  who  was  then  a  powerful 
man  in  the  Republican  party  of  Ohio.  When  I  returned 
from  the  Michigan  forests  I  settled  down  in  Cincinnati  to 
continue  my  profession.  The  Republicans  had  passed  laws 
against  liquor  and  the  Germans  of  Cincinnati  had  left  the 
party.  Without  my  knowledge,  Foster  and  others,  after 
inquiring  into  conditions,  decided  that  I  should  be  nomin- 
ated for  governor.  I  had  no  more  thought  of  being  gover- 
nor of  Ohio  than  I  had  of  being  Mikado  of  Japan.  I  had 
not  been  consulted,  and  all  I  knew  about  it  I  read  in  the 
newspapers.  But  the  matter  was  not  displeasing  to  me, 
and  I  was  nominated.  My  doctor  told  me  that  I  should 
make  but  two  speeches  a  week.  Before  I  knew  it  I  was 
making  an  energetic  stumping  campaign,  speaking  day  and 
night  and  traveling  in  every  manner  but  on  foot.  Instead 
of  injuring  my  health,  I  improved  it.  At  the  end  of  the 
campaign  I  was  weary,  but  entirely  well.  I  have  election- 
eered in  that  way  many  times  since,  going  into  nearly  all 
the  States  of  the  Union,  and  invariably  with  the  same  good 
physical  results.  The  excitement,  the  change,  the  exercise, 
and  the  energy  of  a  stumping  tour  are  good  for  me.  And 
so  I  have  told  you  how  I  got  into  politics." 

Waiting  for  the  mood  to  work  has  been  no  part  of  Senator 
Foraker's  plan  of  life.  Industry,  he  says,  is  the  base  of 
success.  Then  comes  aptitude  for  the  thing  in  hand.  There- 
fore, a  politician,  a  public  man,  ought  to  have  talent  for 
public  affairs.  And  he  must  expect  all  kinds  of  ups  and 
downs.      This    year    fortunate    and    esteemed ;    next    year 
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beaten  and  condemned.  Accordingly  he  must  be  cheerful 
and  adaptable  and  be  ready  to  fit  himself  into  circumstances. 
Also  he  must  learn  to  wait  and  always  to  remember  that  his 
own  grievances  are  uninteresting  to  every  one  but  himself. 


SPEECH  OF 

SENATOR   FORAKER 

AT  THE 

Republican  Campaign  Opening 

AT 

BELLEFONTAINE,   OHIO, 

September  23,  1905. 


Fellow  Citizens  : 

Before  saying  anything  else,  I  want  to  congratulate  Judge 
West  upon  the  long  life,  bodily  strength  and  extraordinary 
mental  vigor  with  which  he  is  blessed.  It  has  been  my  for- 
tune to  know  a  good  many  remarkable  men,  but  I  have 
never  known  his  equal  for  devotion  to  public  interests,  loy- 
alty to  Republican  principles,  and  eloquent  advocacy  of  all 
that  is  best  in  American  life.  His  patience  under  affliction, 
his  perseverance  and  his  accomplishments  have  been  an  in- 
spiration to  thousands  who  hold  him  and  his  character  in 
highest  esteem  and  most  grateful  appreciation.  I  trust 
there  may  in  store  for  him  many  additional  years  of  life  and 
that  his  last  days  may  be  his  happiest  and  best. 

I  have  noted  with  much  satisfaction  Governor  Herrick's 
repeated  announcements  that  he  challenges  and  defies  all 
critics  and  enemies  of  either  himself  or  his  administration, 
and  that  there  is  no  charge  against  either  that  he  is  not 
ready,  anxious  and  able  to  meet. 
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herrick's  manly  stand. 

That  is  a  manly  and  fearless  stand  for  him  to  take.  It  is 
worthy  the  Governor  of  a  great  State.  Such  a  man  does 
not  need  any  special  help  or  defense.  He  can  be  relied  upon 
to  take  care  not  only  of  himself,  but  also  of  his  assailants. 

For  this  reason  and  because  of  his  greater  familiarity 
with  such  matters,  I  gladly  leave  to  him,  so  far  at  least  as 
this  occasion  is  concerned,  the  discusion  of  State  affairs. 

I  do  this  the  more  readily  because  I  have  entire  confidence 
that  investigation  will  disclose  that  the  public  institutions 
have  been  faithfully  and  economically  conducted ;  that  pub- 
lic funds  have  not  been  wasted ;  that  tax  burdens  have  not 
been  made  heavier  than  the  public  good  has  required,  and 
that  in  all  respects  the  State  is  in  a  healthy  and  prosperous 
condition. 

In  all  these  particulars  Governor  Herrick  has  been  faith- 
ful, efficient  and  successful.  It  is  for  this  reason  that  it  will 
be  a  pleasure  to  him  to  render  an  account  of  his  stewardship. 
Attacks  upon  him  will  but  prove  opportunities  to  set  forth 
the  excellence  of  his  administration. 

NATIONAL  AFFAIRS. 

While  Governor  Herrick  has  been  dealing  with  Ohio  af- 
fairs it  has  been  my  fortune  to  be  connected,  in  a  humble 
way,  as  one  of  your  representatives,  with  National  legisla- 
tion and  National  policies.  These  are  not  directly  involved 
in  the  approaching  election,  but  indirectly  they  will  be  im- 
portantly affected. 

If  Ohio  should  fail  to  give  the  usual  Republican  major- 
ity it  would,  in  the  absence  of  explanation,  be  an  indication 
that  the  people  are  displeased  with  Republicanism,  and  that 
would  have  the  double  effect  of  discouraging  Republicans 
and  encouraging  Democrats,  not  only  in  Ohio,  but  every- 
where. 


This  is  of  itself  a  sufficient  reason  for  the  discussion  of 
National  politics  in  this  campaign,  but  there  is  another  and 
a  more  commanding  reason  therefor  in  the  fact  that  the  plat- 
forms of  the  parties  adopted  at  their  respective  State  con- 
ventions openly  join  issues  on  National  questions. 

MUST   APPROVE   ROOSEVELT. 

Therefore,  when  we  vote  in  November  we  must,  whether 
we  wish  it  so  or  not,  cast  our  ballots  for  or  against  not  only 
the  record  that  has  been  made  at  Columbus,  but  also  for  or 
against  the  record  that  has  been  made  at  Washington — not 
only  for  or  against  Herrick,  but  also  for  or  against  Roose- 
velt. 

In  other  words,  the  issue,  and  practically  the  only  issue 
we  have  this  year,  is  the  Republican  party  versus  the  Demo- 
cratic party. 

It  was  in  recognition  of  this  fact  that,  with  the  Presi- 
dent's hearty  approval.  Secretary  Taft,  Ohio's  distinguished 
member  of  the  Cabinet,  was  chosen  to  preside  at  the  Repub- 
lican State  Convention  that  renominated  Governor  Her- 
rick and  there  sounded  the  keynote  for  this  campaign,  pro- 
claiming directly  to  the  voters  of  Ohio  not  only  the  Presi- 
dent's views  on  the  public  questions  of  the  day,  but  also  his 
keen  personal  interest  in  Governor  Herrick,  and  all  this  is 
to  be  further  emphasized  by  other  political  and  personal 
representatives  of  the  President  hereafter  coming  into  the 
State  and  participating  in  this  contest. 

REPUBLICAN  DUTY. 

In  view  of  all  this,  it  is  the  duty  of  Republicans  to  sup- 
port the  Republican  ticket  in  Ohio  this  year  without  regard 
to  the  personnel  of  the  candidates,  for,  whatever  else  may 
be  true,  they  stand  for  Roosevelt  and  Republicanism,  and 
that  is  enough. 


It  is  not  necessary  to  eulogize  or  defend  either,  but  it  is 
pleasant  to  note  that  even  his  political  opponents  recognize 
that  the  war  lord  of  last  year  has  become  the  peacemaker  of 
the  world,  and  that  Republicanism  was  never  so  universally 
popular  as  it  is  today. 

President  Roosevelt  has  not  only  met  the  expectations 
and  redeemed  the  promises  of  his  party,  but  he  has  so  far  sur- 
passed all  expectations  and  pledges  that  the  Democrats  are 
proposing  that  he  be  made  the  candidate  of  both  parties  and 
be  unanimously  re-elected  President  in  1908.  This  is  the 
most  sensible  proposition  they  have  advanced  in  fifty  years. 

To  praise  such  a  man  would  be  like  tieing  ribbons  to  the 
sun.  His  achievements  speak  for  him  more  eloquently  than 
any  language.  He  is  easily  the  greatest  and  most  popular 
figure  of  the  world. 

But  why  and  how  has  he  become  such  ? 

Because  he  has  been  a  Republican,  and  has  been  able  in 
a  great  and  striking  way  to  give  application  and  direction 
to  Republican  principles  and  policies.  All  his  tremendous 
energy,  lofty  ideas  and  patriotic  impulses  would  have  been 
so  much  useless  waste  of  capital  if  he  had  been  a  Democrat. 

THE  DEMOCRATIC   PARTY. 

That  party  gives  no  opportunity  to  such  a  man.  It  af- 
fords nothing  for  him  to  work  on  or  work  with.  It  no 
longer  has  any  vitalizing  doctrines.  Individual  Democrats 
are  as  able  and  high-minded  today  as  any  of  their  great 
leaders  of  the  past  have  been,  but  they  have  no  unity  of  be- 
lief or  purpose.  Bryan  preaches  one  kind  of  Democracy 
and  Parker  another,  and  the  people  have  no  use  for  either. 

Our' great  victory  of  last  year  was  due  in  part  to  the  per- 
sonal popularity  of  President  Roosevelt  and  the  still  greater 
popularity  of  Republican  policies,  but  more  than  all  else  to 
the  utter  lack  of  any  common  beliefs  or  common  policies  or 


purposes  of  our  opponents.  They  never  were  very  well 
endowed  with  principles.  In  all  their  history  they  have 
had  only  four  cardinal  propositions :  slavery,  secession,  free 
trade  and  free  silver,  and  now  these  are  all  dead  or  disabled. 
Slavery  and  secession  were  slaughtered  on  the  battlefield ; 
free  trade  has  been  relegated  to  the  rear  by  protection  pros- 
perity, and  free  silver  perished  at  the  ballot  box. 

AN    OPPOSITION    PARTY. 

All  the  other  issues  they  have  from  time  to  time  at- 
tempted to  make  have  been  mere  temporary  expedients, 
born  of  a  spirit  of  opposition  to  the  party  in  power,  and 
consequently  passing  away  with  the  settlement  of  the  ques- 
tions that  prompted  them. 

Such  was  the  character  of  Democratic  opposition  to  the 
policies  of  reconstruction,  the  establishment  of  the  National 
banking  system,  the  resumption  of  specie  payments,  the  an- 
nexation of  Hawaii,  the  acquisition  of  the  Philippines,  the 
Porto  Rican  tariff,  the  Panama  Canal,  the  Santo  Domingo 
treaty,  and  everything  else  they  have  made  the  mistake  of 
opposing. 

If  it  were  not  that  an  opposition  party  is  a  necessary  fac- 
tor in  popular  government,  it  would  dissolve  and  pass  out 
of  existence.  It  seems  on  the  verge  of  doing  so  anyhow. 
Surely  there  is  nothing  in  the  past  to  keep  it  alive  and  not 
very  much  in  the  present  or  the  future.  Such  a  party  is 
incapable  of  dealing  satisfactorily  with  the  kind  of  questions 
that  now  confront  us, 

QUESTIONS   OF   THE  DAY, 

They  are  business  questions  and  broad  American  ques- 
tions. Deomcracy  never  seemed  to  have  any  faculty  for 
either.     Free  trade  rendered  it  incapable  as  to  the  one,  and 
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its  strict  construction  views  of  the  constitution  have  made 
it  helpless  as  to  the  other.  They  do  not  lack  appreciation 
for  prosperity,  but  they  cannot  have  that  and  free  trade  also. 
They  would  like  to  uphold  and  advance  American  interests 
throughout  the  world,  but  their  conception  of  our  organic 
law  paralyzes  all  such  forms  of  patriotism. 

Whether  the  time  will  ever  come  when  it  will  be  wise  to 
restore  that  party  to  power  will  have  to  be  answered  by  the 
developments  of  the  future.  Certain  it  is  that  this  is  not 
the  time.  It  would  be  most  unwise  to  intrust  it  with  the 
solution  of  the  questions  with  which  we  are  now  dealing. 
Consider  their  character. 

THE  PANAMA  CANAL. 

We  have  entered  upon  the  construction  of  the  Panama 
Canal.  It  is  a  majestic  enterprise  that  will  tax  our  capabili- 
ties to  the  utmost.  We  need  for  its  successful  prosecution 
the  very  best,  wisest  and  most  energetic  management  possi- 
ble. There  is  no  room  in  connection  with  such  a  work  for 
narrow  partisan  politics.  It  is  a  great  American  and  busi- 
ness undertaking,  and  must  be  conducted  on  the  broadest 
and  most  patriotic  lines. 

The  commissioners,  the  engineers  and  the  other  officials 
in  charge  of  the  work  must  be  the  best  available.  Nothing 
short  of  that  will  be  satisfactory.  With  President  Roose- 
velt and  Secretary  Taft  in  charge,  we  know  the  standard  of 
efficiency  will  be  the  highest.  It  is  not  only  a  privilege,  but 
a  grave  duty,  also,  to  vote  to  keep  it  so. 

THE   PHILIPPINES. 

We  are  in  the  Philippines,  and  we  are  there  to  stay.  What 
Ave  shall  do  there,  and  how  we  shall  do  it,  is  a  great  prob- 
lem, worthy  of  the  best  thought  and  the  highest  quality  of 


American  statesmanship.  We  have  accompHshed  much, 
but  much  remains  to  be  done.  So  far  the  record  is  highly 
creditable.  It  will  improve  as  time  passes  and  experience 
educates  us  to  the  requirements  of  the  case.  Our  honor  and 
good  name,  as  well  as  great  American  interests,  are  at  stake 
there. 

The  Republican  party  is  familiar  with  the  work.  It  takes 
a  pride  in  it ;  it  has  its  heart  in  it.  This  is  no  time  to  cast  a 
ballot  that  might  be  interpreted  as  a  vote  of  censure  and 
coming  change  of  official  authority  and  power,  with  Mr. 
Bryan  or  any  other  Democrat  at  the  helm. 

THE  TARIFF  DEFICIT; 

It  is  the  same  as  to  the  domestic  questions  that  are  en- 
gaging our  attention. 

There  is  a  large  deficit  in  our  revenues.  It  amounted  to 
$24,000,000  last  year,  and  present  indications  are  that  it 
will  be  larger  for  the  current  year. 

We  must  find  a  way  to  remedy  this,  but  what  shall  it  be  ? 
There  is  much  difference  of  opinion  on  this  point.  Econ- 
omy, reciprocity  and  tariff  revision  have  all  been  suggested. 

I  don't  pretend  to  know  in  advance  exactly  what  will  be 
done,  but  I  have  entire  confidence  that  the  Republican  party 
will  do  the  right  thing  at  the  right  time,  and  that  the  Demo- 
critic  party,  if  it  had  the  opportunity,  would  do  exactly  the 
opposite. 

When  Congress  meets  the  whole  subject  will  be  carefully 
considered  in  the  proper  committees,  and  then  it  will,  no 
doubt,  be  elaborately  debated  in  the  two  houses,  and  out  of 
it  all  will  come  in  due  time  the  appropriate  measure. 

In  advance  of  that  action  I  can  only  make  predictions  as 
to  what  in  my  opinion  is  likely  to  be  done  or  not  done. 

In  the  first  place,  whether  the  deficit  continues  or  not,  the 
strictest   economy  consistent   with   the  public   welfare  will 
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govern  in  making  up  the  appropriation  bills,  but  the  country 
is  growing  and  its  demands  upon  the  public  treasury  are  so 
rapidly  increasing  that  it  is  doubtful  if  entire  relief  can  be 
secured  merely  by  retrenchment. 

RECIPROCITY    TREATIES. 

In  the  second  place  there  can  not  be  any  reciprocity 
treaties  considered  by  the  Senate  unless  the  President  first 
negotiates  them  and  sends  them  there.  The  initiative  is 
with  him.  Until  he  acts  nobody  else  can.  Whether  he 
is  disposed  to  undertake  to  negotiate  any  such  treaties  with 
any  other  countries,  and  whether  such  other  countries  are 
willing  to  agree  with  him  on  provisions  that  he  will  be 
willing  to  accept  and  ask  the  Senate  to  ratify,  I  do  not 
know  and  'so  far  as  I  am  aware  nobody  else  knows. 

But  if  he  should  find  himself  able  to  make  such  treaties 
the  Senate,  I  am  sure,  would  not  ratify  them  unless  it  was 
found  on  examination  of  their  provisions  that  they  did  not 
seriously  injure  any  important  American  industry.  The 
platform  on  which  President  Roosevelt  was  elected  so  de- 
clared, and  I  do  not  imagine  he  would  disregard  that  decla- 
ration in  negotiating  such  a  treaty,  and  if  he  did  I  know 
the  Senate  would  not  ratify  or  approve  his  action  in  doing 
so. 

In  short,  then,  reciprocity  should  be  confined  to  non- 
competing  products  and  to  such  products  as  are  able  to 
stand  a  reduction  of  duties  without  injury  to  the  industry 
that  produces  them.  Each  treaty  must,  therefore,  be  tried 
on  its  own  merits,  according  to  its  own  provisions,  and  for 
that  reason  no  one  can  tell  in  advance  what  will  be  done  in 
any  particular  case. 

We  have  a  high  duty  on  wheat,  corn,  rye,  oats,  barley, 
potatoes,   butter,    eggs,    milk,    cattle,    horses,    sheep,    hogs, 


wool,  hides  and  almost  everything  else  the  farmer  pro- 
duces. 

I  have  no  doubt  but  for  a  substantial  reduction  on  these 
commodities,  or  some  of  them,  a  reciprocity  treaty  could  be 
arranged  with  Mexico  and  with  Great  Britain  as  to  Canada, 
and  with  still  other  countries ;  but  I  do  not  need  to  state,  for 
everybody  knows  it  without  stating,  that  the  farmers  of 
Ohio  and  the  whole  country  would  be  hostile  to  such  a 
treaty. 

In  consideration  of  a  substantial  reduction  of  the  duties 
on  earthenware  and  china,  or  on  glass  and  glassware,  or 
on  brick  and  tile,  or  on  cotton  manufactures,  or  on  a  hun- 
dred other  articles  that  might  be  named,  corresponding 
reductions  can  be  secured,  no  doubt,  from  other  countries 
of  duties  upon  our  products  going  there,  but  what  would 
the  American  producers  who  would  be  affected  say  about 
it?  What  would  become  of  the  potteries  at  East  Liver- 
pool, the  tile  plants  at  Zanesville  and  the  glass  factories  at 
Toledo  and  other  places,  and  what  would  happen  to  the 
capital  and  labor  employed  there? 

CAUSE  TO   COMPLAIN. 

They  would  all  have  just  cause  to  complain,  for  such  a 
treaty  would  be  their  ruin,  if  the  reduction  should  be 
enough  to  deprive  them  of  needed  protection  in  the  conduct 
of  their  business,  and  if  it  should  be  less  than  that  it  is  dif- 
ficult to  perceive  how  it  could  avail  anything  to  increase 
our  revenues  or  widen  our  markets. 

If  we  are  to  sacrifice  the  protection  of  any  one  industry 
to  secure  larger  markets  abroad  for  some  other  kind  of 
American  products,  it  will  be  difficult  to  show  why  we 
should  not  dispense  with  protection  as  to  all  and  thus  go 
at  once  to  free  trade  or  a  purely  revenue  tariff,  the  folly 
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of  which  has  been  demonstrated  as  often  as  the  experiment 
has  been  tried. 

The  difficulty  of  agreeing  about  reciprocity  in  competing 
products  was  demonstrated  when  the  recent  Reciprocity 
Convention  assembled  in  Chicago.  The  delegates  were 
chiefly  prominent  business  men,  representing  the  different 
sections  of  the  country  and  almost  every  kind  of  industry. 

Every  man  of  them  was  enthusiastically  in  favor  of  reci- 
procal treaties  that  reduced  duties  at  the  expense  of  some- 
body else,  but  all  alike  were  opposed  to  all  treaties  that 
reduced  duties  on  products  that  competed  with  their  re- 
spective productions. 

NO  CHANGES  LIKELY. 

The  result  was  a  virtual  abandonment  of  reciprocity, 
except  in  noncompetitive  products,  and  the  substitution  of 
a  proposition  to  have  a  maximum  and  a  minimum  tariff, 
which  is  not  new,  but  has  been  under  consideration  in  a 
tentative  way  for  several  years. 

What  will  be  ultimately  decided  upon  with  respect  to  it 
can  not  be  foretold,  but  it  can  be  regarded  as  settled  that 
no  important  changes,  if  any  at  all,  are  likely  to  be  made 
in  the  tariff  by  treaties  of  any  kind;  certainly  not  for  the 
purpose  of  increasing  the  revenues,  and  that  we  must,  in 
consequence,  find  some  other  way  than  by  reciprocity  to 
make  up  our  deficit. 

REVISION  OF  TARIFF. 

Another  remedy  proposed  for  the  deficit  is  by  a  revision 
of  the  tariff. 

Sooner  or  later  there  will  be  revision,  for  the  Republican 
party,  while  unalterably  committed  to  protection,  is  not 
wedded  to  schedules  and  will  not  hesitate  to  make  changes 
in  rates  when  changed  conditions  make  it  proper  to  do  so. 
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There  are.  no  doubt,  some  duties  that  can  be  changed 
now  with  resulting  l)enefit  if  nothing  more  were  to  be 
considered  than  the  industries  to  be  affected ;  but  when  we 
touch  the  tariff  we  touch  the  business  of  the  whole  country, 
and  therefore  should  not  enter  upon  such  a  work  upon 
slight  cause,  but  remembering  that  all  existing  conditions 
must  be  considered  when  any  kind  (^f  tariff  legislation  is 
enacted. 

A  few  years  ago  we  had  a  surplus.  Now  we  have  a 
deficit.     This  must  be  taken  into  the  account. 

It  is  manifestly  easier  to  get  rid  of  a  surplus  by  revision 
than  to  overcome  a  deficit.  If  we  had  a  surplus  of  twenty- 
four  millions,  instead  of  a  deficit  of  that  amount,  we  could 
easily  lop  off  that  sum  by  transferring  dutiable  articles  to 
the  free  list  or  by  reducing  rates  not  levied  or  longer  needed 
for  protection. 

But  I  do  not  know  how  we  are  to  materially  increase  the 
aggregate  of  our  income  by  reducing  duties,  except  on  the 
theory  that  we  will  largely  increase  importations. 

WILL  SV/ELL  IMPORTS. 

In  other  words,  if  we  try  in  that  way  to  make  up  our 
deficit  we  will  have  to  reduce  duties  to  such  an  extent  as  to 
swell  importations  to  an  amount  that  will  make  up  that  sum 
at  the  lower  rate. 

Many  are  claiming  that  the  iron  and  steel  duties  in  par- 
ticular should  be  reduced.  So  far  as  mere  protection  or 
mere  revenue  is  concerned  that  may  be  true,  but  such  a 
reduction,  wdth  a  view  to  making  up  the  deficit,  is  another 
matter.     Take  these  articles  for  illustration. 

The  duty  on  pig  iron  is  $4  per  ton,  and  on  steel  products 
$7  per  ton.  If  we  should  reduce  these  duties  50  per  cent 
we  would  have  to  import  enough  pig  iron  under  a  duty  of 
$2  per  ton,  and  enough  steel  at  $3.50  per  ton,  to  make  up  the 
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revenue  now  derived  from  these  sources  and  then  in  addi- 
tion import  enough  more  to  make  up  the  $24,000,000 
needed,  and  that,  it  is  easily  seen,  would  be  an  enormous 
quantity  of  each.  Five  million  tons  of  pig  iron,  or  almost 
one-third  of  all  we  produce,  would  yield  a  revenue  of  but 
$10,000,000;  and  4,000,000  tons  of  steel,  almost  one-third 
of  our  entire  production,  would  yield  but  $14,000,000. 

DANGER   TO   INDUSTRIES. 

That  would  practically  make  up  the  deficit,  but  does  any- 
body need  to  be  told  that  the  result  would  work  havoc  and 
ruin  to  two  of  our  greatest  industries — to  their  plants  and 
the  capital  and  labor  employed  in  them?  Does  any  man, 
except  a  free  trader,  fail  to  see  that  the  experiment  would 
cost  vastly  more  than  it  would  come  to? 

It  requires  no  special  power  of  prevision  to  see  that  it 
would  disrupt  and  demoralize,  not  only  the  iron  and  steel 
business,  but  all  kinds  of  business  the  whole  country  over. 

It  would  work  the  same  injury,  if  not  worse,  to  the  farm- 
ers of  the  country  if  we  should  take  their  products  for  the 
experiment,  since  nothing  could  be  accomplished  in  the 
direction  of  increasing  revenues,  except  by  an  increase  of 
the  importation  of  the  farm  products  of  other  countries, 
and  nothing  is  plainer  than  that  we  can  not  strike  such  a 
blow  at  agriculture  without  destroying  the  prosperity  of  all 
other  industries. 

It  is  impossible  on  this  occasion  to  enter  into  elaborate 
and  detailed  argument,  but  these  mere  suggestions  are 
sufficient,  I  trust,  to  show  the  impossibility  of  increasing 
the  revenues  by  reducing  duties,  and  increasing  importa- 
tions without  at  the  same  time  doing  more  harm  than  good ; 
but  that  is  exactly  what  the  free-trade  proclivities  of  our 
Democratic  friends  would  impel  them  to  do.  Everybody 
knows  this,  and  that  is  why  the  whole  country  takes  fright 


13 


whenever   an   important   Democratic    victory    happens    to 
occur. 

PROTECTIVE    PRINCIPLE. 

It  is  because  of  such  considerations  as  these  that  the 
Repubhcan  party  favors  and  will  favor  all  advantageous 
reciprocity  treaties  that  can  be  made  without  serious  injury 
to  any  important  American  industry;  but,  on  the  other 
hand,  will  oppose  any  other  kind,  just  as  it  has  declared 
in  its  platform;  and  will  not  hesitate  to  revise  the  tarifif 
schedules  either  upward  or  downward  when  there  is  just 
occasion  to  do  so,  but  will  not  lower  duties  to  increase 
revenues  by  stimulating  importations,  for  it  believes  as 
firmly  to-day  as  ever  in  its  history  in  the  great  principle  of 
protection  on  which  the  Morrill  tariff,  the  McKinley  tariff 
and  the  Dingley  tariff  were  all  alike  founded,  and  under 
all  of  which  alike  prosperity  was  brought  to  the  American 
people,  but  never  such  prosperity  as  we  are  blessed  with  at 
this  particular  time. 

For  the  fiscal  year  ending  June  30,  1905,  our  exports 
amounted  to  $1,518,561,720  and  our  imports  to  $1,117,- 
512,629,  leaving  a  net  balance  of  trade  in  our  favor  of 
$401,049,091. 

For  the  past  year  our  exports  have  increased  over  the 
preceding  year  $57,734,449,  while  our  imports  have  in- 
creased over  those  of  the  preceding  year  $126,425,258. 

These  are  eloquent  figures.  They  show  a  healthy  for- 
eign trade.  It  would  be  hard  to  improve  the  situation  they 
represent,  but  easy  to  destroy  it.  A  long  first  step  in  that 
direction  would  be  a  Democratic  victory  in  Ohio  this  year. 

If  other  countries  enter  upon  a  tariff  war  with  us,  as  has 
been  threatened,  we  may  have  trouble  to  maintain  and  in- 
crease our  markets  as  our  rapidly  increasing  production 
demands,  but  it  will  only  emphasize  our  need  for  the  wis- 
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(lom  of  the   Republican  party,   which   will  prove  equal   to 
the  task,  as  it  has  to  all  other  tasks  it  has  undertaken. 

We  have  just  reached  the  end  of  a  tariff  war  with  Rus- 
sia, with  the  result  that  the  United  States  has  been  com- 
pletely vindicated  both  as  to  her  legislation  and  her  action 
under  that  legislation.  We  have  done  nothing  and  do  not 
propose  to  do  anything  in  the  levying  of  tariff  duties,  ex- 
cept only  that  which  is  in  accordance  with  the  recognized 
rights  of  our  Government  to  provide  for  the  best  interests 
of  our  people.  No  country  has  a  right  to  complain  of  such 
a  policy  and  no  country  will  long  persist  in  legislation  that 
is  based  on  a  spirit  of  reprisal  or  punishment. 

RAILROAD    LEGISLATION. 

Another  domestic  business  question  has  arisen  with  re- 
spect to  the  railroads.  It  has  been  charged  that  freight 
rates  are  too  high  ;  that  rebates  are  secretly  given  and  that 
discriminations  are  practiced,  and  it  is  proposed  that  all 
these  evils  shall  be  cured  by  conferring  the  rate-making 
power  on  the  Interstate  Commerce  Commission. 

A  great  deal  of  testimony  has  been  taken  of  shippers  and 
railroad  officials  and  experts,  and  many  interesting  and 
valuable  statistics  have  been  gathered. 

From  this  evidence  it  appears  that  there  are  various  kinds 
of  practices  and  abuses  that  should  be  prohibited,  and  there 
will  no  doubt  be  legislation  of  that  character  at  the  approch- 
ing  session  of  Congress,  for  there  can  be  no  question  about 
the  power  or  wisdom  of  appropriate  regulation  of  the  rail- 
road business  of  the  country.  But  it  also  appears  that  the 
United  States  is  much  more  fortunate  in  her  railways  than 
any  other  country. 

The  following  article,  based  on  an  official  bulletin  issued 
by  the  Department  of  Commerce  and  Labor,  appeared  in 
The  Cincinnati  Rnquirer  a  few  days  ago: 
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"Compilations  made  from  foreign  and  domestic  sta- 
tistics show  a  freight  rate  on  Enghsh  roads  per  mineral 
ton-mile  of  1.93  cent.  A  ton-mile  of  merchandise  or 
live  stock  costs  2.94  cents,  and  on  all  commodities  an 
average  of  2.32  cents.  Against  these  the  figures  for 
the  United  States  are  startlingly  small,  being  0.58  cent. 
On  German  roads  it  is  1.42  cent,  on  French  1.55  cent, 
Austrian  1.16  cent  and  Hungarian  1.30  cent. 

RATES    IN    ENGLAND. 

England's  passenger  rates  per  mile,  according  to  the 
business  magazine,  on  the  same  classes  as  there  cited 
for  the  United  States,  were  4  cents,  Germany's  3.8 
cents.  For  their  average  day's  wages  workmen  can 
travel  as  follows :  American  65  miles,  British  35  miles. 
German  53  miles,  French  40  miles,  Belgian  36  miles, 
Italian  38  miles  and  East  Indian  21  miles. 

On  American  roads  locomotive  engineers  average  $4 
a  day,  England  $1.62,  Belgian  $1.01  ;  American  fire- 
men get  $2.28  a  day,  British  91  cents,  Belgian  ^2  cents. 
Railroad  laborers  in  the  United  States  get  from  two  to 
four  times  as  much  as  on  foreign  roads.  Forty  per 
cent,  of  the  gross  earnings  of  American  railroads  goes 
to  labor,  while  only  25  per  cent,  goes  to  capital.  In 
England  labor  gets  27  per  cent.,  capital  38  per  cent. ; 
in  Germany  the  division  is  equal." 

It  will  be  noted  that  rates  are  much  lower  in  this  country 
than  in  any  other,  although  labor  and  other  costs  of  opera- 
tion are  much  higher.  Shippers  and  railroad  men  alike 
confirm  these  statistics  by  testifying  that  rates  in  this  coun- 
try are  on  the  average  as  low  as  could  be  expected,  especi- 
ally for  long  distances. 

QUESTION    OF    REBATES. 

With  rates  not  higher  than  what  is  reasonable  and  just 
under  all  circumstances  shippers  are  next  most  concerned 
about  rebates.     EA^ery  man  wants  to  know,  and  has  a  right 
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to  know,  that  he  is  treated  precisely  as  all  his  fellow-ship- 
pers are  treated ;  that  his  competitors  do  not  receive  a  pref- 
erence that  will  enable  them  to  undersell  him  and  break 
him  up  and  drive  him  out  of  business.  For  years  the  giv- 
ing of  such  rebates  was  a  common  practice,  resorted  to  by 
railroads  in  their  competition  with  each  other  for  freight 
traffic.  Its  unjust  and  ruinous  consequences  were  univer- 
sally felt. 

To  remedy  this  evil,  with  others,  in  February,  1903,  the 
Congress  passed  what  is  commonly  known  as  the  Elkins 
law.  The  provisions  of  this  measure  were  carefully  con- 
sidered and  framed  with  a  view  to  breaking  up  and  de- 
stroying the  whole  rebate  system,  to  the  end  that  all  ship- 
pers might  enjoy  the  same  rights  and  be  treated  with  abso- 
lute equality  in  the  use  of  the  railroads  of  the  country  for 
interstate  commerce. 

It  is  very  gratifying  to  be  able  now  to  state  that  railroad 
men  and  shippers  alike  testify  with  substantial  unanimity 
that  the  law  has  been  so  successful  in  its  operation  that  the 
granting  of  rebates  has  been  practically  discontinued,  or 
that,  if  not  wholly  discontinued,  the  law  has  been  found, 
by  practical  tests  of  its  efficiency,  to  be  ample,  if  properly 
enforced,  to  thoroughly  accomplish  its  purpose. 

DISCRIMINATIONS    MADE. 

The  remaining  ground  of  complaint  is  that  discrimina- 
tions are  practiced. 

There  are  so  many  forms  of  discrimination  that  this 
charge  is  a  very  broad  and  serious  one.  There  may  be 
discriminations  between  individuals,  between  commodities 
and  between  localities.  They  may  be  practiced  by  giving 
rebates,  by  classification,  by  false  weights,  by  refusing  or 
neglecting  to  furnish  cars  equally  and  alike  to  all  shippers, 
by   allowing   terminal    charges,    elevator    charges,    or    by 


inequalities  of  rates  as  between  different  points,  by  charges 
for  private  cars,  refrigerator  cars,  icing  charges,  etc. 

The  methods  and  devices  resorted  to  are  so  numerous 
that  it  is  ahnost  impossible  to  enumerate  them,  but  for  every 
such  discrimination,  no  matter  how  practiced,  the  law  as  it 
now  stands  was  intended  to  provide  a  remedy. 

The  difficulty  is  not,  therefore,  with  the  spirit  of  the  law, 
but  with  its  text.  The  statutes  applicable  can  be  made 
much  more  explicit  and  effective,  and  as  a  result  of  the  in- 
vestigations that  have  been  made  and  the  consideration  that 
has  been  given  to  this  subject  there  will  undoubtedly  be 
appropriate  legislation  enacted  at  the  next  session  of  Con- 
gress to  prohibit  and  punish  in  so  far  as  it  may  be  possible 
so  to  provide,  all  these  discriminating  abuses. 

MANY    ONLY    APPARENT. 

But  the  truth  is  that,  while  there  are  many  kinds  of  dis- 
criminations to  be  complained  of,  there  are,  on  the  other 
hand,  many  alleged  discriminations  that  investigation  has 
shown  are  only  apparent. 

For  instance,  the  rate  on  freight  from  New  York  to  San 
Francisco  is  less  than  half  what  it  is  from  New  York  to 
Denver  and  other  intermediate  places,  practically  only  half 
the  distance.  By  comparison  this  looks  like  willful  dis- 
crimination and  extortion  as  against  these  intermediate 
points,  but  it  isn't. 

There  is  a  good  reason  for  what  at  first  thought  seems 
so  inexcusable. 

It  has  been  shown  that  the  rates  to  these  intermediate 
points  do  not  yield  to  the  railroads  more  than  a  fair  return 
for  the  service  rendered;  that  they  are  not  only  reasonable, 
measured  by  that  standard,  but  that  they  are  much  lower 
than  the  rates  charged  for  a  similar  service  in  any  other 
country. 
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The  explanation  for  the  difference  is  in  the  fact  that  the 
through  rates  to  San  Francisco  are  unreasonably  low,  due 
to  the  fact  that  the  shipper  from  New  York  has  an  option 
to  ship  by  water,  and  the  railroads  must  accept  the  low 
rates  charged  for  water  transportation  for  the  through  haul 
or  else  lose  the  business  altogether,  and  they  prefer,  inas- 
much as  they  must  make  the  haul  anyhow,  to  take  the  busi- 
ness at  these  low  rates  rather  than  lose  it  altogether,  not- 
withstanding if  they  could  not  make  up  for  it  elsewhere  they 
would  be  bankrupted. 

CINCINNATI    INSTANCE. 

Cincinnati  affords  another  illustration.  That  city  is 
situated  only  about  one-half  the  distance  from  Atlanta  that 
New  York  is  from  Atlanta,  yet  New  York  has  practically 
as  low  an  all-rail  rate  to  Atlanta  as  Cincinnati  has,  but 
why?  Not  because  the  railroads  want  to  discriminate 
against  Cincinnati,  but  because  the  New  York  shipper  has 
the  advantage  of  water  transportation,  with  its  low  rates, 
for  the  greater  part  of  the  distance  to  the  near-by  points 
on  the  coast. 

Illustrations  might  be  multiplied  almost  without  number 
to  show  that  what  appear  to  be  discriminations  are  in  many 
instances  found  on  investigation  to  be  due  to  the  law  of  com- 
petition and  the  result  of  natural  forces  and  conditions,  over 
which  neither  Congress  nor  the  railroads  have  any  control. 

There  are,  however,  many  cases  for  which  there  is  no 
such  excuse,  and  for  which  we  must  and  will  provide  an 
effective  remedy.  But  it  does  not  follow  that  to  remedy 
these  abuses  the  rate-making  power  should  be  conferred 
on  the  Interstate  Commerce  Commission,  as  the  Ohio 
Democratic  platform  of  this  year  proposes. 

I  believe  such  a  provision  is  unnecessary  to  correct  the 
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evils  complained  of  and  that  it  would  be  both  unwise  and 
unjust. 

The  Interstate  Commerce  Commission  is  composed  of 
five  very  capable,  upright  gentlemen,  who  have  rendered 
good  service,  but  neither  they  nor  any  other  similar  body, 
acting,  as  they  must  act,  could  satisfactorily  discharge  such 
a  duty. 

The  Supreme  Court  said,  as  to  the  rate-making  power,  in 
what  is  known  as  the  maximum  rate  case  that,  on  account  of 

"the  large  amount  of  property  invested  in  railroads,  the 
various  companies  engaged  therein,  the  thousands  of 
miles  of  road,  and  the  millions  of  tons  of  freight  car- 
ried, the  varying  and  diverse  conditions  attaching  to 
such  a  right,  is  a  power  of  supreme  delicacy  and  im- 
portance." 

The  rate  making  is  probably  the  most  complicated  and 
difficult  work  connected  with  transportation.  The  rail- 
roads employ  for  this  work  the  brightest  and  most  skillful 
men  they  can  find.  These  men  command  large  salaries 
and  earn  them.  Their  work  is  of  scientific  character.  It 
can  not  be  done  except  by  experts. 

The  railroad  systems  of  the  country  have  probably  more 
than  5,000  in  their  employment  to-day  doing  nothing  else 
but  making  transportation  rates  for  the  traffic  that  is  being 
hauled.     Their  work  extends  from  ocean  to  ocean. 

CONCERNS  EVERY  SECTION. 

It  embraces  every  section,  every  commodity,  every  con- 
dition, every  classification.  It  is  their  business  not  only 
to  make  rates  that  will  yield  proper  revenue  to  the  rail- 
roads, but  also  from  time  to  time  so  to  reduce,  alter  and 
change  rates  as  to  develop  the  country  through  which  the 
respective  roads  pass,  encourage  new  industries  along  their 
lines,  meet  new  competitors  that  come  into  their  territory. 
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and  from  year  to  year,  and  month  to  month,  and  week  to 
week,  and  day  to  day,  and  ahiiost  hour  to  hour  meet  the 
ever  rapidly  changing  conditions  that  are  brought  about 
through  the  natural  operation  of  the  forces  of  trade  and 
commerce. 

They  must,  of  necessity,  meet  as  nearly  as  possible  the 
requirements  of  their  patrons.  They  must,  therefore,  not 
only  make  rates  as  low  as  justice  to  the  railroads  will 
allow,  but  they  must  make  them  interdependent,  so  that 
shippers  can  with  facility  send  their  products  throughout 
the  whole  country. 

A  better  way  may  be  found  of  making  these  rates  than 
that  which  is  now  in  vogue,  but  I  do  not  believe  it  possible 
for  Congress  to  provide  it  by  entrusting  such  a  complicated, 
delicate  and  vitally  important  duty  to  any  such  agency  of 
its  creation  as  is  that  which  has  been  proposed. 

There  are  serious  legal  questions  involved  in  such  a 
proposition.  There  are  numerous  difficulties  of  a  practical 
character  that  must  arise  the  moment  the  Government  un- 
dertakes such  a  duty. 

It  is  impossible  on  this  occasion  to  take  up  these  ob- 
jections in  detail.  I  content  myself,  therefore,  with  one 
or  two  general  observations. 

FREIGHT    BUSINESS    DOUBLED. 

During  the  last  eight  years  the  freight  business  of  the 
country  has  doubled  in  volume.  In  consequence  there  has 
been  and  is  now  a  congested  condition  everywhere  with 
respect  to  the  transportation  of  freight,  and  the  railroads 
in  consequence  have  been  driven  to  the  necessity  of  lower- 
ing grades,  straightening  curves,  enlarging  tunnels, 
strengthening  bridges,  multiplying  equipment  and  increas- 
ing motive  power  to  enable  them  to  meet  the  demands  upon 
them  of  the  business  of  the  country. 
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For  improvements  of  this  character  they  are  shown  to 
have  expended  during  the  last  eight  years  the  enormous 
sum  of  $1,500,000,000. 

From  one  end  of  the  land  to  the  other  this  kind  of  work 
is  now  in  progress.  If  this  increase  of  business  continues 
for  eight  years  more  at  the  same  rate  of  progression,  and 
the  indications  are  that  it  will,  it  will  be  impossible  for  the 
railroads  to  handle  it,  unless  in  the  meantime,  in  addition 
to  the  general  improvements  mentioned,  they  double  and 
quadruple  their  main  lines,  or  double  and  quadruple  their 
existing  tracks  and  equipment. 

OF  VITAL   INTEREST. 

In  this  work  we  are  all  vitally  interested.  We  want  it  to 
go  forward  without  let  or  hindrance,  to  the  end  that  busi- 
ness may  be  conveniently  and  economically  transacted,  and 
also  and  especially  that  there  may  be  the  greatest  possible 
safety  for  life  and  limb  to  the  millions  who  travel.  We 
should  take  heed,  therefore,  that  we  do  not  destroy  or  im- 
pair the  enterprise  or  the  credit  and  financial  ability  of  the 
railroads  to  raise  and  expend,  in  the  way  indicated,  the 
hundreds  of  millions  necessary  to  carry  forward  this  great 
work. 

To  take  control  of  the  rate-making  power  is  to  take 
charge  of  the  revenue  of  the  roads,  and  that  means  that 
the  Government  is  to  assume  the  responsibility,  not  only 
of  determining  what  rates  shall  be  charged,  but  also  of 
necessity  how  much  money  a  railroad  shall  be  allowed  to 
make,  and  thus  determine,  also,  of  necessity,  what  improve- 
ments it  shall  be  permitted  to  make,  what  extensions  it 
may  build,  what  equipment  it  must  provide,  what  new 
tracks  it  may  lay  and  what  kind  of  service  it  shall  render, 
for  rates  are  so  interdependent  that  there  is  no  such  thing 
possible  as  changing  one  without  affecting  many. 
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DELUSION    IS    REFUTED. 


Any  other  notion  is  a  delusion  refuted  by  conditions  and 
experience.  In  short,  if  the  Government  is  to  determine 
how  much  money  a  railroad  shall  be  allowed  to  make  it 
must  of  necessity  determine,  also,  what  expenditures  shall 
be  permitted.  None  of  these  things  can  be  escaped  and 
none  of  them  can  be  done  by  the  Government  so  well  as 
they  are  now  being  done  by  the  companies  themselves. 

Such  has  been  the  experience  of  every  country  that  has 
undertaken  such  a  task,  and  will  be  ours  also  under  similar 
circumstances. 

The  time  was,  and  not  very  long  ago,  when  it  was  a 
maxim  recognized  and  advocated  by  all  political  parties, 
but  especially  by  the  Democratic  party,  that  that  country 
was  best  governed  that  was  least  governed.  Now  the  ten- 
dency seems  to  be  in  the  opposite  direction ;  for  every  ill, 
real  or  imaginary,  from  which  we  may  suffer,  govern- 
mental relief  or  control  is  sought.  Much  good  has  been 
accomplished  in  this  way,  but  the  pendulum  should  not  be 
allowed  to  swing  too  far. 

Liberty  of  trade  and  commerce  is  the  life  that  imparts 
competition  and  secures  a  healthy  and  vigorous  develop- 
ment of  our  resources.  If  it  be  unduly  hampered  and  re- 
stricted greater  evils  will  result  than  any  we  are  striving 
to  escape. 

REPUBLICANS   KNOW   DUTY. 

At  another  time  I  shall  pursue  this  subject  further.  My 
only  purpose  now  is  to  indicate  the  serious  character  of 
what  is  proposed  and  the  necessity  for  the  most  intelligent 
and  considerate  solution  of  the  difficult  problem. 

The  Republican  party  is  alive  to  its  duty  in  this  respect 
and  will  not  desist  from  its  efforts  until  it  has  worked  out 
the  best  possible  results. 


We  have  212,000  miles  of  railroads  in  the  United  States, 
and  they  have  issued  for  their  construction,  equipment, 
improvement  and  maintenance  $16,000,000,000  in  round 
numbers  of  raih'oad  bonds,  stocks  and  other  securities, 
most  of  which  are  now  held  by  our  own  citizens. 

All  classes  of  people  and  all  kinds  of  business  are  inter- 
ested in  the  subject  and  will  be  affected,  favorably  or  un- 
fa\'orably,  by  whatever  may  be  done.  A  false  step  might 
work  the  most  serious  injury  to  the  country's  welfare  and 
the  people's  prosperity. 

It  is  not  necessary  to  say  that  the  Democratic  party  is 
incapable  of  satisfactorily  dealing  with  such  a  complicated 
and  difficult  problem,  because  it  is  sufficient  for  present  pur- 
poses and  more  agreeable,  to  say  only  that  the  Republican 
party  is  far  better  qualified  for  this  most  important  work. 

If  this  be  true  we  shall  prove  unfaithful  to  ourselves  if  we 
do  not  continue  it  in  power,  for  it  is  our  duty  to  all  interests 
involved  and  to  the  country  as  a  whole  to  choose  at  this 
time,  as  well  as  at  other  times,  the  most  acceptable  agency 
that  can  be  secured  for  the  administration  of  our  public 
affairs." 
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SENATOR  FORAKER 


AT   THE 


Republican   Campaign    Opening 

AT  BELLEFONTAINE,   OHIO, 

September  23,  1905. 


Mr.  Chairman  and  Fellow-Citizens: 

As  I  follow  Vice-President  Fairbanks  and  Governor  Her- 
rick  on  this  platform,  so  shall  I  try  to  follow  the  examples 
they  have  set.  Governor  Herrick  commenced  by  saying  he 
would  cut  out  one-half  the  speech  he  had  prepared.  That 
remark  reminded  me  of  the  story  someone  told  of  the  "Im- 
mortal" J.  N.  Free.  He  once  stopped  at  the  Burnet  House, 
in  Cincinnati.  The  next  morning,  when  he  was  about  to 
leave,  the  clerk  asked  him  to  pay  his  bill.  In  his  character- 
istic way  he  refused,  sayng  he  never  paid  any  bills.  When 
the  clerk  found  what  kind  of  a  character  he  had  to  deal  with, 
he  offered  to  throw  off  one-half,  but  the  "Immortal"  said : 
"I  never  allow  anybody  to  beat  me.  I  will  throw  off  the 
other  half."  (Laughter.)  Governor  Herrick  has  cut  out 
one-half  his  speech.  I  will  do  better.  I  will  cut  out  all  of 
mine.  (Cries  of  "No,  No.")  Do  not  be  alarmed.  I  am 
going  to  talk  to  you  all  the  same.  I  meant  I  would  cut  out 
the  speech  that  was  sent  to  the  newspapers.  You  can  read 
that  tomorrow.     I  shall  utilize  the  few  minutes  that  it  will 


be  my  privilege  to  talk  to  you  in  giving  expression  to  what- 
ever comes  into  my  mind  while  I  stand  here. 

But  Senator  Fairbanks  set  an  example  that  I  also  want 
to  follow.  I  should  have  said  Vice-President  Fairbanks. 
I  have  been  calling  him  Senator  Fairbanks  for  the  last  eight 
years,  and  it  is  hard  for  me  to  get  accustomed  to  his  new 
title.  I  want  to  follow  his  example  in  speaking  a  word  of 
compliment  and  tribute  to  the  greatest  of  your  fellow- 
townsman,  Judge  William  H.  West.  (Applause.)  I  have 
met  a  good  many  remarkable  men  in  my  time,  but  I  never 
knew  his  equal.  (Applause.)  A  loyal,  faithful,  devoted 
Republican  under  all  circumstances;  a  man  of  the  most 
wonderful  patience  under  affliction;  a  man  who  represents 
in  his  character  and  in  his  daily  life  the  very  highest  type 
of  American  citizenship.  I  congratulate  him  that  he  has 
reached  his  advanced  age  with  the  bodily  strength  and  the 
mental  vigor  that  he  enjoys.  He  is  here  on  this  platform 
today,  a  living  testimony  of  the  faith  that  is  in  him  and  of 
the  interest  he  has  in  the  success  of  Republicanism  in  Ohio 
at  the  approaching  election.  (Applause.)  I  hope  there 
may  be  in  store  for  him  many  long  years  of  life  and  health 
and  happiness,  and  that  his  last  days  may  be  his  best. 

Now  let  me  say  something  about  this  campaign.  The 
Vice-President  closed  his  remarks  by  saying  that  in  view 
of  what  he  witnesses  here  today  in  Bellefontaine,  at  this 
Republican  campaign  opening,  he  knows  that  Governor 
Myron  T.  Herrick  will  be  re-elected  by  an  overwhelming 
majority.  (Applause.)  I  too  know  it,  not  alone  from 
what  I  see  before  me,  but  I  know  it  also  because  of  the  tele- 
gram I  hold  in  my  hand.  As  you  are  aware,  there  is  an- 
other campaign  opening  today  at  Newark,  Ohio,  where  our 
Democratic  friends  are  assembled.  This  telegram  is  from 
there.  It  was  sent  to  Governor  Herrick,  and  I  have  been 
asked  to  read  it.  It  says :  "This  is  a  miserable  frost.  Not 
nearly  a  thousand  strangers  in  town.     It  is  really  pitiable." 


This  great  enthusiastic  demonstration  is  a  testimonial  to  the 
interest  of  the  people  of  Ohio  in  the  cause  of  Republicanism, 
and  presages  victory  in  November ;  while  the  demonstration 
at  Nev^^ark  is  but  another  indication  of  what  of  late  years 
invariably  happens  to  our  Democratic  friends  on  election 
day.     (Applause.) 

I  do  not  suppose  anybody  would  expect  me  to  talk  about 
State  affairs  here  this  afternoon  even  if  the  hour  were  not 
so  late  as  it  is.  But  however  that  may  be,  I  want  to  say  to 
you  that  since  I  listened  to  the  speech  of  Governor  Herrick 
I  know  it  is  not  necessary  for  me  or  anybody  else  to  talk 
about  State  affairs.  He  can  do  that  himself.  (Applause.) 
He  did  it  here  this  afternoon  in  one  of  the  best  speeches  I 
ever  heard  from  any  platform  in  Ohio.  (Applause.)  I 
liked  all  he  said,  but  one  thing  particularly  well,  and  that 
was  that  there  is  not  one  single  act  of  his  administration  that 
he  does  not  want  the  people  of  Ohio  to  know  all  about,  and 
that  he  is  ready,  anxious  and  willing  to  meet  the  people  of 
Ohio  face  to  face  and  give  the  fullest  account  of  his  stew- 
ardship.     (Applause.) 

I  like  that  kind  of  pluck.  That  is  a  brave,  manly  stand 
for  him  to  take,  and  you  can  depend  on  it  that  he  does  not 
need  any  help  from  me  or  anybody  else.  I  predict  that  he 
will  take  care  of  Perley  Baker  and  all  others  who  may  at- 
tack him.      (Applause.) 

I  turn  away  from  State  affairs  all  the  more  willingly 
since  I  heard  his  speech,  because  it  shows  that  during  his 
administration  there  has  been  fidelity  in  the  administration 
of  his  public  trust.  There  have  been  no  unnecessary  bur- 
dens put  upon  the  people.  As  he  well  said,  no  scandals  have 
been  connected  with  the  administration  of  any  of  the  pub- 
lic institutions  of  the  State;  no  money  has  been  wasted; 
everything  has  been  accounted  for,  and  the  State  is  more 
prosperous  today  than  ever  before  in  our  history.     That  is 


a  good  record,  and  it  is  no  wonder  that  he  is  both  ready  and 
able  to  defend  it. 

Now  a  word  about  national  affairs.  Let  me  commence 
with  the  election  of  last  year.  We  had  one.  It  was  almost 
unanimous.  It  put  Theodore  Roosevelt  in  the  White 
House  for  four  years  more,  and  that  seems  to  have  pleased 
everybody.  Our  Democratic  friends  are  already  proposing 
that  in  1908  both  parties  nominate  him  and  re-elect  him 
unanimously.  (Applause.)  That  is  the  most  sensible 
proposition  they  have  advanced  in  fifty  years.  Do  not 
think  because  of  that  remark  that  I  am  committing  myself 
to  that  proposition.  (Laughter.)  I  have  too  much  regard 
for  the  interests  of  Vice-President  Fairbanks  to  shut  the 
door  in  any  such  way  on  his  ambition.  No,  Mr.  Vice-Presi- 
dent, in  1908  we  will  give  a  square  deal  to  everybody.  (Ap- 
plause.) But,  my  fellow-citizens,  that  was  a  remarkable 
election.  You  know  what  happened  to  Roosevelt.  But 
have  you  ever  thought  what  happened  to  Judge  Parker? 
(Laughter.)  Probably  not.  Nobody  seems  to  think  much 
about  him.  You  never  heard  of  him  until  six  months  be- 
fore he  was  nominated  and  nobody  has  heard  of  him  since 
six  months  after  the  election.  And  yet  he  has  one  great 
distinction  to  boast  of.  It  reminds  me  of  a  story  they  tell 
of  two  Irishmen  who  were  blasting.  Through  a  miss  lick  or 
miscalculation  of  some  kind  there  was  a  premature  explo- 
sion, and  they  were  blown  high  into  the  air.  When  they 
came  down  they  were  picked  up  and  looked  over  and  found 
to  be  mortally  wounded.  One  of  the  friends  said  to  Casey : 
'T  am  sorry  to  tell  you  so.  but  you  are  worse  hurt  probably 
than  you  are  aware  of.  We  are  of  the  opinion  you  cannot 
live  but  a  very  short  time.  It  has  occurred  to  me  that  you 
might  possibly  like  to  send  some  message  to  your  wife  and 
children.  If  so,  I  will  be  glad  to  carry  it."  The  poor  fel- 
low thought  a  minute  and  then  in  his  pain  and  misery  said : 
"Yes.  if  it's  so  bad  as  that  T  would  like  for  you  to  tell  my 


wife  one  thing."  "What  is  that?  I  will  gladly  tell  her." 
"Why,  tell  her,  please,  that  I  went  higher  than  Finnigan." 
(Laughter.)  That  was  the  one  thing  he  could  boast  of. 
It  is  the  same  with  Parker.  He  went  higher  than  Bryan. 
(Laughter.)  He  went  higher,  fell  farther,  hit  harder  and 
was  killed  deader  than  any  other  man  who  ever  ran  for  the 
Presidency.      ( Laughter. ) 

Why  was  it,  my  fellow-citizens,  that  we  had  such  a  tre- 
mendous victory  last  year  ?  There  were  three  great  causes. 
In  the  first  place,  a  tremendous  factor  in  our  favor  was  the 
personal  popularity  of  President  Roosevelt ;  a  greater  factor 
still  was  the  popularity  of  Republican  policies,  but  the  third 
factor  was  the  utter  lack  of  anything  whatever  to  commend 
either  Parker  or  the  Democratic  Party  to  the  confidence  of 
the  American  people.  (Applause.)  Individual  Democrats 
are  as  good  as  any  other  kind  of  individual  citizens.  They 
are  as  honest ;  they  are  as  patriotic  and  they  have  as  much 
ability  in  an  individual  and  private  way,  but  as  a  Party  they 
lack  consistency.  Nobody  can  tell  from  what  they  are  this 
year  what  they  will  be  next  year.  They  have  as  many 
issues  as  there  are  campaigns.  Last  year  they  were  every- 
where criticising  Roosevelt  as  a  War-lord,  who  carried  a 
big  stick  and  who  was  a  menace  to  the  peace  of  the  world. 
Now  they  concede  that  he  is  the  peacemaker  of  the  world, 
and  that  instead  of  a  big  stick  he  is  carrying  a  turtle-dove. 
(Applause.)  But  they  never  see  these  excellencies  in  a 
man  until  it  is  too  late  for  them  to  support  him.  They 
should  have  known  last  year  that  he  was  a  peacemaker  and 
not  a  disturber  of  the  peace.  But,  speaking  of  his  part  in 
making  peace  between  Russia  and  Japan,  it  was  a  great 
achievement.  It  brought  great  credit  to  the  American 
name  and  nation.  It  was  a  blessing  to  the  whole  world  and 
we  are  all  thankful  that  the  bloody  war  between  Russia  and 
Japan  is  ended.  I  shall  always  feel,  however,  that  Presi- 
dent Roosevelt's  intervention  deprived  us  of  a  most  interest- 
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ing  event  which  was  about  to  happen  under  the  management 
of  Oyama  and  Lineovitch.  I  would  have  been  glad  to  see 
how  one  more  round  would  have  come  out.  (Applause.) 
But  that  has  all  gone  by,  and  I  hope  the  Russians  and  Japs 
and  everybody  else  will  continue  in  peace. 

Recurring  now  to  our  Democratic  friends,  I  do  not  want 
to  say  anything  disagreeable  about  them.  They  are  in 
pretty  hard  lines.  The  trouble  is  they  do  not  know  exactly 
what  Democracy  stands  for.  It  once  meant  slavery  and 
secession,  but  these  ideas  perished  on  the  battlefield.  At 
one  time  they  w^ere  open  advocates  of  free  trade  and  would 
be  again  perhaps  under  favorable  circumstances,  but  just 
now  free  trade  has  been  smothered  out  under  protection 
prosperity.  Only  a  few  years  ago  tliey  were  enthusiastic  for 
free  silver,  but  that  perished  at  the  ballot  box.  What  they 
are  today  they  differ  about  among  themselves.  Judge  Par- 
ker preaches  one  thing  and  Mr.  Bryan  another,  and  the  peo- 
ple have  no  use  for  what  either  proposes. 

I  have  seen  much  in  the  newspapers  as  to  what  is  the 
issue  of  this  campaign.  Some  say  it  is  one  thing,  some  an- 
other; but  w^hatever  difference  there  may  be  about  details, 
it  can  be  safely  said  that  the  great  controlling  issue  of  this 
contest  is  Republicanism  versus  Democracy.  The  question 
is  whether  or  not  we  can  entrust  to  the  Democratic  Party 
the  administration  of  our  public  affairs.  In  the  nature  of 
things  a  Party  that  has  had  such  experiences  as  have  be- 
fallen it  and  a  Party  that  is  so  destitute  of  foundation  prin- 
ciples and  serious  purpose  as  it  has  shown  itself  to  be  is  not 
a  fit  agency  to  take  charge  of  the  great  problems  with  which 
we  are  dealing.  The  Vice-President  told  you  about  the  Pan- 
ama Canal, — a  great,  majestic  business  enterprise,  a  world 
work.  We  want  the  ablest  men  this  country  can  produce 
in  charge  of  it.  Does  anybody  imagine  we  would  better 
its  prospects  by  taking  its  management  out  of  the  hands  of 


Theodore  Roosevelt  and  William  H.  Taft,  and  putting  it  in 
the  hands  of  the  Democratic  Party  ? 

The  same  is  true  as  to  the  Philippines.  Our  Democratic 
friends  have  no  heart  in  that  work.  Their  record  with  re- 
spect to  the  Philippines  is  one  of  condemnation  for  every- 
thing we  have  done  there.  If  they  were  to  get  into  power 
they  would  have  to  reverse  our  policy  if  they  carried  out  the 
declarations  they  have  been  making,  and  that  the  American 
people  would  not  submit  to;  for,  no  matter  what  senti- 
mentalists say,  the  plain  fact  is  that  we  are  in  the  Philip- 
pines and  there  to  stay,  and  no  Party  will  get  into  power  or 
continue  in  power  that  proposes  to  haul  down  the  American 
Hag.      ( Applause. ) 

As  Senator  Fairbanks  told  you,  we  have  got  the  tariff 
question.  We  have  got  a  deficit.  He  says  the  people  are 
talking  about  revising  the  tariff,  and  he  says  the  Republican 
Party  will  revise  the  tariff  on  protection  lines  whenever  the 
best  interests  of  the  country  require  it.  And  that  is  true. 
But,  my  fellow-citizens,  it  is  a  different  thing  to  provide  for 
a  deficit  from  what  it  is  to  provide  for  a  surplus  revenue. 
If  we  had  a  surplus  of  24  millions  we  could  revise  the  tariff 
and  lop  off  that  amount ;  but  having  a  deficit  to  make  up  we 
have  got  so  to  revise  the  tariff,  if  we  undertake  to  raise  the 
deficit  in  that  way,  as  to  increase  importations.  I  suppose 
by  reducing  the  tariff  sufficiently  we  could  increase  importa- 
tions of  wool  from  Argentina,  of  wheat  from  Canada,  and 
of  rye,  oats,  barley,  corn  and  potatoes — of  the  farm  products 
of  other  countries  of  the  w^orld.  But  do  the  farmers  of 
Logan  County  want  the  tariff  so  reduced?  I  don't  under- 
stand that  they  do.  When  a  proposition  comes  up,  as  one 
did  a  year  or  two  ago,  to  ratify  a  reciprocity  treaty  with 
Argentina,  according  to  the  provisions  of  which  the  tariff 
duty  on  wool  was  to  be  reduced,  I  was  flooded  with  protests 
from  the  wool-growers  of  Ohio,  and  some  of  them  came 
from  this  County.     If  I  had  agreed  to  anything  like  that 
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our  old  friend  William  Lawrence  would  have  turned  over  in 
his  grave.  And  y^it  that  is  what  our  Democratic  friends 
would  do,  for  a  Denocrat  has  no  idea  of  revising  the  tariff, 
except  on  free  trad(;  or  purely  tariff  for  revenue  lines.  We 
have  several  times  tried  the  Democratic  policy  in  this  re- 
gard, and  every  time  the  experience  has  demonstrated  that 
it  was  folly  and  we  have  brought  upon  us  hard  times,  Vi^hich 
we  have  escaped  from  as  we  did  in  1896  when  we  put  Wil- 
liam McKinley  and  a  protective  tariff  again  in  power.  The 
subject  is  one  that  Democracy  cannot  deal  with  satisfac- 
torily because  of  their  fundamental  views. 

It  is  the  same  n-ith  this  proposed  railroad  legislation. 
That  is  a  great  qu<;stion.  We  have  212,000  miles  of  rail- 
roads in  this  country.  Sixteen  billions  of  money  have  been 
invested  in  the  railroads.  The  securities  they  have  issued 
are  in  the  hands  of  all  classes  of  our  citizens,  from  one  end 
of  the  land  to  the  other.  It  is  thought  necessary,  and  I  have 
no  doubt  it  is  necessary,  to  enact  some  legislation  that  will 
further  regulate  and  restrict  our  railroads  in  the  operations 
they  are  carrying  en,  for  there  are  abuses  of  many  kinds. 
The  Republican  P;irty  has  taken  that  question  up;  it  is 
alive  to  the  character  of  it ;  we  have  been  investigating  it ; 
we  intend  to  legislate  about  it,  and  we  intend  to  do  the  right 
thing  at  the  right  time.  If  you  put  the  Democratic  Party 
in  power  you  can  d'^pend  upon  it  it  will  do  the  wrong  thing 
at  the  right  time,  or  rather  at  all  times. 

In  other  words,  my  fellow-citizens,  the  issue  this  year  is 
not  about  George  B.  Cox  or  any  other  person  ;  it  is  not  about 
any  of  these  things  we  hear  so  much  about ;  but  it  is,  aside 
from  State  affairs  and  those  national  questions  about  which 
the  parties  have  made  declarations,  the  Republican  Party 
against  the  Democratic  Party.  That  covers  all.  The 
question  for  you  to  determine  is  which  Party  is  the  better 
entitled  to  be  in  control  of  this  Government.  Determine 
that  not  by  present  professions,  but  by  the  records  the  par- 


ties  have  made,  not  in  the  past.     I  would  not  do  our  Demo- 
cratic friends  the  injury  of  asking  anybc>dy  to  go  back  very 
far  in  their  record.     That  would  be  too  disagreeable.     But 
determine  it  by  the  record  they  are  making  today.     Where 
iiave  they  stood  during  the  last  eight  >ears  since  William 
McKinley   came    into   power.     These   have  been   eventful 
years.     W^e  have  changed  the  map  of  the  world.     We  have 
entered  since  then  upon  the  construction  of  this  canal.     We 
have  acquired  Hawaii;  we  have  acquired  the  Philippines; 
we  have  acquired  Porto  Rico.     We  have  undertaken  great 
problems.     Which  Party  do  you  think  is  the  more  likely  to 
solve  these  problems  to  your  better  satisfaction?     I  leave  it 
with  you  to  determine.     If  you  think  the  Democrats  could 
do  that  better  than  the  Republicans  could  do  it,  then  vote 
for  Pattison,  and  let  it  go  out  to  the  United  States,  as  Judge 
Parker  says  such  a  victory  for  the  Democrats  would  be  in- 
terpreted, as  a  declaration  on  the  part  of  Ohio  that  you  pro- 
pose to  turn  away  from  the  support  of  Roosevelt  and  Re- 
publicanism  and   support   Democracy  with  nobody  knows 
who  for  a  leader.     But  if  you  do  not  feel  that  way  about  it, 
continue,  as  you  have  through  all  these  years  of  the  past,  to 
stand  by  the  Party  that  has  never  disappointed  the  Amer- 
ican people;  a  Party  that  has  a  record  of  achievements  the 
greatest  and  the  grandest  in  human  history;  a  Party  that 
has  contributed  to  the  annals  of  Americ?.  the  greatest  names 
that  illumine  the  pages  that  have  recorded  those  deeds.     It 
is  a  great  thing  to  belong  to  such  a  Party  as  this.     We  wish 
everybody  could  belong  to  it,  and  all  can,  for  we  keep  the 
door  open  and  let  everybody  in,  but  vv'e  are  going  to  be 
careful  in  the  future  as  we  have  in  the  ]:)ast  as  to  who  shall 
control  and  govern  and  direct  the  affairs  of  this  great  Party. 
Now  I  must  close.    (Cries  of  "Go  on.")   I  am  going  on — to 
the  depot.     I  have  just  thirteen  minutes  in  which  to  catch 
the  train.     It  is  not  necessary  for  me  :o  speak  longer.     I 
know  it  is  not  necessary,  because  of  the  enthusiasm,  the  in- 
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terest,  the  attention  that  I  see  here  on  every  hand  to  what  is 
transpiring  in  this  Court  House  yard  today.  You  have 
had  many  great  meetings  here  in  the  past ;  you  have  many 
great  memories  by  which  to  be  encouraged  to  do  your  duty, 
but,  my  fellow-citizens,  in  Ohio  this  year  let  me  specially 
exhort  you  to  speak  at  the  ballot  box  for  a  triumphant  vic- 
tory for  Herrick  and  Republicanism  that  will  proclaim 
throughout  the  nation  that  Ohio  is  true  and  loyal  in  her 
support  of  President  Roosevelt  and  the  American  policies 
he  has  been  advocating.      (Long  applause.) 
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May  it  Please  the  Court : 

The  career  of  Chief  Justice  Chase  was  too  eventful 
and  too  intimately  connected  with  the  great  duties  of  a 
great  period  in  our  country's  history  to  be  justly  por- 
trayed in  a  brief  address  such  as  is  called  for  on  an  occa- 
sion of  this  character. 

Mere  glimpses  are  all  that  can  be  taken  of  even  the 
m.ost  important  features  of  his  life,  while  many  minor 
events  must  be  entirely  ignored,  which,  under  other  cir- 
cumstances, might  be  dwelt  upon  with  both  interest  and 
propriety. 

Fortunately  in  that  respect,  what  we  are  most  con- 
cerned about  here  to-day  is  not  his  childhood,  or  his  pri- 
vate life,  domestic  or  professional,  but  his  public  life, 
and  particularly  that  part  of  it  which  led  up  to  and  in- 
cluded the  Chief  Justiceship. 
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He  came  of  good  stock,  and  had  the  good  fortune  to 
be  bom  poor,  and  to  be  blessed  with  a  powerful 
physique,  an  attractive  personality,  a  dignified  presence, 
a  strong  intellectual  endowment,  and  such  a  predisposi- 
tion to  seriousness  as  to  make  frivolities  of  all  kinds  im- 
possible. 

He  was  also  fortunate  in  being  identified  with  both 
New  England  and  the  West,  for  thus  he  acquired  the 
culture  and  refinement  of  the  one  section,  and  the  vigo- 
rous and  independent  thought  and  progressive  activity 
of  the  other. 

He  spent  several  years  of  his  boyhood  in  the  family  of 
his  uncle,  Bishop  Chase,  of  the  Protestant  Episcopal 
Church,  who  was  stationed  during  this  period  at  Worth- 
ington  and  Cincinnati,  Ohio.  After  this  he  became  a  stu- 
dent at  Dartmouth  College,  where  he  was  graduated  in 
the  classical  course  with  that  mental  power  of  analysis 
and  logical  thought  and  expression  which  nothing  can 
develop  quite  so  well  as  a  thorough  study  of  the  Latin 
and  Greek  languages. 

He  next  spent  three  years  in  Washington,  during 
which  period  he  read  law  under  William  Wirt,  then  At- 
torney General  of  the  United  States. 

The  relation  of  student  and  preceptor  seems,  however, 
to  have  been  little  more  than  nominal,  since  it  was  re- 
lated by  Mr.  Chase  that  Mr.  Wirt  never  asked  him  but 
one  question  about  his  studies.  He  also  states  that  when 
he  came  to  be  examined  for  admission  to  the  bar  he 
found  himself  so  illy  prepared  that  he  passed  with  dif- 
ficulty, and  chiefly,  as  he  always  thought,  because  he  in- 
formed Mr.  Justice  Cranch,  who  admitted  him,  that  he 
intended  to  locate  in  the  West. 

During  his  stay  in  Washington  he  had  many  advan- 
tages that  compensated  in  some  degree  for  this  lack  of 
preparation  for  the  practice  of  his  profession. 


He  was  on  terms  of  social  intimacy  with  Mr.  Wirt's 
family,  whose  position  was  such  that  he  was  not  only 
brought  in  contact  with  all  the  prominent  men  then  in 
control  of  public  affairs,  but  also  with  all  the  great  ques- 
tions with  which  they  were  at  the  time  concerned. 

Being  of  a  studious  and  serious  turn  of  mind,  with  such 
experiences,  and  amid  such  surroundings,  he  naturally 
drifted  into  the  study  of  the  political  problems  of  the 
day,  so  that  when  in  1830,  at  the  age  of  22  years,  he 
opened  a  law  office  in  Cincinnati,  he  was  already  almost 
as  much  occupied  with  affairs  of  State  as  about  legal 
principles. 

He  chose  Cincinnati  for  his  future  home  because  at 
that  time  it  was  the  largest  and  most  flourishing  city  of 
the  V/est,  and  on  that  account  gave  the  most  promise  of 
opportunity  to  a  young  lav/j'-er  ambitious  to  achieve  suc- 
cess and  distinction. 

He  did  not  foresee  that  the  slavery  question  was  soon 
to  become  acute,  and  that  he  was  to  entertain  views  and 
take  a  position  with  respect  to  that  institution  of  such 
ultra  character  that  a  less  hospitable  community  for  him 
could  scarcely  have  been  found  in  any  Northern  State 
than  that  border  city,  situated  on  the  line  that  divided 
the  free  from  the  slave  States,  v^as  to  become. 

If  he  had  foreseen  all  this  it  probably  would  not  have 
changed  his  course,  for  he  was  so  constituted  by  nature 
that  he  m.ight  have  felt  that  duty  required  him  to  station 
him.self  at  that  outpost  as  a  sort  of  advance  guard  of  the 
anti-slavery  m.ovement. 

For  several  years  he  labored  industriously  to  gain  a 
foothold  in  his  profession  without  making  any  more  than 
ordinarj^  progress. 

His  biographers  record  that  during  this  period  he  had 
time  for  social  functions,  magazine  articles,  some  news- 
paper work,  and,  m.ost  important  of  all,  for  a  revision 


and  editing  of  the  statutes  of  Ohio  which  he  published 
with  a  very  able  introduction  in  the  nature  of  an  histori- 
cal sketch  of  the  State  and  its  developments.  Still,  how- 
ever, he  forged  ahead,  not  rapidly,  nor  brilliantly,  but 
surely,  constantly  and  substantially. 

His  clients  gradually  increased  in  numbers  and  the 
work  they  brought  him  improved  in  quality  until  he  had 
a  very  fair  business,  almost  altogether  of  a  commercial 
character,  but  his  practice  was  still  modest,  involving 
neither  large  amounts  nor  complicated  questions,  and 
his  position  at  the  bar,  although  respectable,  was  yet 
comparatively  humble  and  uninfluential,  when,  sud- 
denly, unexpectedly  and  unintentionally,  he  was  drawn 
into  the  controversy  about  Slavery  and  was  started  on  a 
public  career  in  the  course  of  which  he  quickly  became  a 
political  leader  and  achieved  much  fame  as  a  lawyer. 

ANTI-SLAVERY  LEADER. 

The  mobbing  in  1836  of  the  Philanthropist,  an  Anti- 
Slavery  Newspaper,  published  in  Cincinnati  by  James  G. 
Bimey,  aroused  him,  as  it  did  thousands  of  others,  to  the 
intolerance  of  the  slave  spirit  and  the  necessity  of  resist- 
ing its  encroachments  by  protecting  Free  Speech  and  a 
Free  Press  if  the  rights  of  the  white  man,  as  well  as  the 
rights  of  the  free  colored  man,  were  to  be  preserved.  He 
at  once  took  a  pronounced  stand  as  an  anti-slavery  man 
although  he  was  always  careful,  then,  and  afterwards, 
until  the  Civil  War,  to  declare  and  explain  that  he  was 
not  an  abolitionist,  and  that  he  had  no  desire  to  change 
the  Constitution  or  interfere  with  slavery  in  any  way  in 
the  States  where  it  was  already  established. 

Although  most  of  the  time  "out  of  line"  he  claimed  to 
be  a  Whig  until  1841,  but  professed  to  believe  in  the 
States  Rights,  Strict  Construction  doctrine  of  the  Jeffer- 


son  School  of  Democracy,  and  thus  reconciled  his  atti- 
tude with  respect  to  slavery  in  the  States  and  his  oppo- 
sition to  its  extension  beyond  the  States  by  the  conten- 
tion that  the  States  in  their  sovereign  capacity  had  a  right 
to  authorize  and  protect  the  institution,  although  a  great 
evil,  if  they  saw  fit  to  do  so ;  and  that  the  States  had  this 
power  because  it  belonged  to  sovereignty  and  had  not 
been  delegated  by  the  Constitution  to  the  Federal  Gov- 
ernment; and  that  because  such  power  was  not  dele- 
gated to  the  General  Government,  it  had  no  power  to 
authorize,  protect,  or  even  continue  the  institution  in 
any  district,  territory  or  jurisdiction  over  which  it  di- 
rectly governed. 

Both  his  politics  and  his  law  were  severely  criticised 
for  they  made  it  impossible  for  him  to  fully  satisfy  any 
party  or  faction  of  that  time. 

He  did  not  go  far  enough  for  the  Abolitionists,  and 
went  too  far  for  both  the  Whigs  and  Democrats.  One 
repudiated  him  because  he  was  pro-slavery  as  to  slavery 
in  the  States,  and  the  other  because  he  not  only  opposed 
the  extension  of  slavery  into  the  Territories  but  advo- 
cated its  abolition  in  the  District  of  Columbia,  for  which 
he  is  credited  with  drafting  one  of  the  earliest  petitions 
presented  to  Congress.  It  naturally  foUov/ed  that  he 
soon  had  trouble  to  know  to  what  political  party  he  be- 
longed ;  a  trouble  that  continued  to  plague  him  all  his  life 
and  apparently  led  him  to  try  in  turn  to  belong  to  all  of 
them,  but  without  finding  satisfaction  in  any,  not  except- 
ing those  practically  of  his  own  creation. 

Thus  we  find  him  calling  himself  a  Henry  Clay  Na- 
tional Republican  in  1832,  a  Harrison  Whig  in  1836,  an 
out  and  out  Whig  in  1840,  a  Liberty  man  in  1844,  ^  Free 
Soiler  in  1848,  a  Democrat  in  1851,  so  enrolling  himself 
in  the  Senate,  a  Liberty  m^an  again  in  1S52,  a  Republican 
in  1856,  and  afterward  until  it  was  foreseen  that  he  had 


no  chance  against  Grant  to  be  nominated  by  the  Repub- 
lican Party  for  the  Presidency  in  1868,  then  suddenly 
becoming  a  Democrat  again,  seeking  the  nomination 
by  that  party,  and  in  that  connection  claiming  that  aside 
from  slavery  questions,  so  far  as  basic  principles  were 
concerned,  he  had  been  a  Democrat  all  his  life. 

On  top  of  all  this  v/e  find  him  writing  to  a  friend 
shortly  prior  to  the  meeting  of  the  Liberal  Convention 
that  nominated  Horace  Greeley  at  Cincinnati  in  1872, 
that  if  it  should  be  thought  that  his  nomination  v/ould 
promote  the  interests  of  the  country  he  v/ould  not  refuse 
the  use  of  his  name,  thus  showing  a  willingness  to 
change  Darties  once  more  on  the  condition  expressed. 

Ox  - 

It  is  probably  safe  to  say  that  he  had  membership  in 
more  political  parties,  with  less  enjoyment  in  any  of 
thern  and  with  less  mutual  obligation  arisir.g  therefrom 
than  any  other  public  man  America  has  produced. 

At  any  rate  it  was  with  this  kind  of  zig-zag  party  affil- 
iations he  laid  the  foundations  and  built  on  them  the 
claijXiS  on  which  he  was  elected  to  the  Senate  in  January, 
1849,  by  a  fusion  of  the  Democrats,  Anti-Slavery  Dem- 
ocrats, Democratic  Free  Soilers  and  Independent  Free 
Soilers,  and  felt  that  he  had  a  right  to  complain,  as  he 
did,  because  the  Whigs,  An ti- Slavery  Whigs,  and  Free 
Soil  Whigs  would  not  also  vote  for  him..  In  making  that 
complaint,  he  ignored  the  fact  that  it  was  charged  and 
believed  by  the  Whigs  that  his  election  was  brought 
.about  by  a  bargain,  v^rhich,  amon.g  other  things,  provided 
that  two  contesting  Democrats,  enough  to  give  that 
party  a  majority,  v^ere  to  be  admitted  to  seats  in  the 
House.  There  v/as  undoubtedly  a  clear  understanding 
arrived  at  but  like  some  other  men,  of  more  m.odern 
times,  such  deals  appear  not  to  have  been  offensive  to 
him,  Vv'hen  made  in  his  own  behalf,  since  thereby  the 
praiseworthy  result  was  reached  of  securing  his  services 


to  the  public.  They  were  bad  and  to  be  execrated  only 
when  made  by  others,  and  in  the  interests  of  somebody 
else,  whose  services  were  not,  in  his  opinion,  so  im- 
portant. 

His  complaint  was  not,  however,  without  plausibility, 
for  he  at  least  had  equal  claims  on  all  the  parties  and  fac- 
tions named,  except  the  two  Independent  Free  Soilers, 
to  whom  he  really  owed  his  election,  since  he  had  be- 
longed to  all,  had  repudiated  all,  and  had  been  repu- 
diated by  all. 

And  yet,  m.ost  of  these  party  changes,  perhaps  ail  ex- 
cept that  of  1868,  came  about  naturally,  and,  from  his 
standpoint,  strange  as  it  m.ay  appear,  consistently  also. 
His  opposition  to  slavery  being  paramount,  and  the 
"Whig  Party  failing  and  refusing  to  becom.e  an  anti-slav- 
ery party,  he  was  lukewarm  and  irregular  in  its  support 
until  the  death  of  Harrison  and  the  accession  of  Tyler, 
when  he  lost  all  hope  of  it  ever  meeting  his  views.  He 
then  openly  deserted  it  and  joined  the  Liberty  party 
and  at  once  devoted  himself  to  its  reorganization  and 
upbuilding,  which  party,  however,  he  in  turn,  aban- 
doned, and  helped  to  disorganize  to  make  way  for  the 
Free  Soil  Party  of  1848,  which  he  actively  helped  to 
form  by  bringing  about  a  fusion  of  Liberal  Party  men, 
Barnburners,  Anti-Slavery  Whigs,  Anti-Slavery  Demo- 
crats, and  all  other  dissatisfied  classes  v/ho  could  be 
gathered  into  the  fold ;  a  combination  of  elements  incon- 
gruous as  to  all  questions  except  that  of  hostility  to  slav- 
ery, about  which  they  had  the  most  fiery  zeal.  This 
party,  so  constituted,  nominated  Martin  Van  Buren  as 
their  candidate  for  the  Presidency,  in  a  Convention  over 
which  Mr.  Chase  presided,  and  of  which  he  was  the  dom- 
inating spirit,  but  they  largely  strengthened  themselves 
and  their  cause  by  the  ringing  declarations  of  their  plat- 
form, of  which  he  was  the  chief  author,  for  "Free  Soil, 
Free  Speech,  Free  Labor  and  Free  Men." 
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What  Chase  evidently  most  wanted  in  connection  with, 
that  Convention  was  the  substance  and  not  the  shadow 
— the  platform  in  preference  to  the  candidate,  for  it  was 
well  known  that  the  candidate  had  no  chance  of  an  elec- 
tion, and  would  therefore  pass  away  with  the  campaign, 
while  the  principles  enunciated  would  be  educational, 
and  would  live  to  do  service  in  the  future. 

Thus  it  was  that  while  manifesting  instability,  if  not 
contempt,  as  to  party  ties  and  associations,  by  flitting 
out  and  in  from  one  party  to  another,  he  was  yet  stead- 
fastly, zealously  and  efficiently  making  continuous  war 
on  slavery,  and  all  the  while  coming  into  ever  closer  affil- 
iation and  co-operation  with  the  out-and-out  Abolition- 
ists; for  while  nominally  working  only  as  an  anti-slav- 
ery man,  he  was  largely  aiding  in  the  development  of  a 
radical  Abolition  sentiment.  His  progress  in  this  respect 
was  inevitable,  for  as  the  discussion  proceeded  he  was 
necessarily  more  and  more  drawn  into  it — explaining, 
defending  and  advocating  his  views. 

All  the  while  his  horizon  was  widening,  and  he  was 
becoming  acquainted  by  correspondence  and  otherwise, 
with  the  leading  anti-slavery  men  of  all  the  other  States, 
both  East  and  West.  This  multiplied  the  demands  upon 
him  for  an  expression  of  his  sentiments,  and  so  during 
this  period  he  wrote  many  articles  for  the  newspapers, 
and  magazines,  attended  political  conventions,  wrote 
platforms,  and  addresses  to  the  public,  and  made  numer- 
ous speeches  on  all  kinds  of  public  occasions.  Being  a 
forcible  and  ready  writer,  and  a  logical  and  convincing 
speaker,  although  too  deliberate  to  be  magnetic,  he  was 
constantly  in  demand,  and  as  constantly  making  valuable 
contributions  to  the  general  literature  that  was  used 
against  slavery  by  its  enemies  of  all  shades  and  degrees. 

Along  with  this  growth  of  political  prominence  and 


influence  before  the  public,  there  came  to  him,  as  a  law- 
yer, a  series  of  cases,  all  arising,  in  one  form  and  another, 
under  the  Fugitive  Slave  Law,  by  which  he  was  given 
repeated  opportunities,  which  he  well  improved,  of  de- 
veloping and  presenting  to  the  country  the  legal  aspects 
of  the  controversy  in  a  way  that  attracted  universal  at- 
tention to  his  cause  and  to  himself  as  one  of  its  ablest 
and  most  powerful  exponents. 

He  was  not  successful  except  on  some  technical 
points  in  any  of  these  cases,  and  probably  did  not  expect 
to  be ;  and  in  most  if  not  all  of  them,  he  was  paid  inade- 
quate fees,  if  any  at  all;  but  he  labored  and  strove  in 
them  with  all  the  energy  that  confidence  of  success  and 
the  most  ample  compensation  could  inspire.  He  thor- 
oughly and  exhaustively  briefed  them,  and  raised  and  in- 
sisted upon  every  point  that  could  be  made,  both  techni- 
cal and  substantial.  In  one  of  these  cases  that  went  to 
the  Supreme  Court  of  the  United  States,  he  artfully 
placed  before  the  whole  country,  as  well  as  the  Court,  all 
his  constitutional  and  other  arguments  not  only  against 
Slavery  but  also  against  a  Fugitive  Slave  Law,  and  par- 
ticularly against  its  application  to  any  but  the  original 
thirteen  States,  and  therefore  against  its  application  to 
Ohio. 

He  was  overruled,  as  he  must  have  expected  he  would 
be,  but  he  was  purposely  addressing  himself  to  the 
country  as  well  as  the  Court,  and  had  a  confidence,  that 
subsequent  events  vindicated,  that  he  would  eventually 
secure  a  verdict  at  the  hands  of  his  fellowmen  that  would 
right  the  whole  system  of  wrong  that  he  was  combating. 

IN  THE  SENATE. 

In  the  Senate  he  was  out  of  harmony  from  first  to  last 
with  both  the  Democrats  and  the  Whigs.    He  at  first  in- 
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sisted  upon  calliag  himself  a  Democrat,  although  the 
Democrats  who  were  in  the  majority  practically  dis- 
owned him,  and  in  the  Committee  assignments  refused 
him  any  substantial  recognition.  This  did  not  seem  to 
either  embarrass  or  handicap  him.  Fie  had,  in  conse- 
quence of  being  practically  relieved  from  Committee 
work,  all  the  more  time  for  the  consideration  of  the  slav- 
ery question,  which  was  then  rapidly  becoming  more  and 
more  the  all  absorbing  question  of  the  hour. 

He  had  not  been  long  in  his  seat  until  he  found  oppor- 
tunity to  speak  on  that  subject.  From  that  time  until  the 
end  of  his  term  he  was  the  real  leader  of  the  anti-slavery 
forces  of  both  the  Senate  and  the  House.  They  v^ere 
few  in  number,  but  they  were  able  and  forceful  men,  who 
stood  up  manfully  and  inspiringly  for  a  sentiment  which 
v/as  then  unpopular  but  which  v/as  soon  to  control  the 
nation. 

His  most  notable  efforts  were  made  in  opposition  to 
the  Kansas-Nebraska  Bill.  He  was  overwhelmingly 
beaten  when  the  vote  was  taken,  but  he  had  so  crippled 
and  weakened  the  measure  in  the  popular  mind,  that 
Douglass  soon  realized  that  while  he  had  won  the  day  in 
Congress,  he  had  lost  it  before  the  people,  who  had  be- 
come so  aroused  that  he  quickly  saw  that  the  long  pre- 
dicted dissolution  of  the  Whig  Party  and  the  revolt  of 
the  Free  Democrats  were  at  hand,  and  that  a  nev/  party 
was  forming  that  was  destined  to  change  the  entire  com- 
plexion of  the  political  situation  and  briiig  to  naught  all 
he  had  gained. 

The  debate  was  one  of  the  most  acrimonious  and, 
measured  by  its  far-reaching  consequences,  one  of  the 
most  important  that  ever  occurred  in  the  American 
Congress. 

Chase  was  the  target  for  all  the  shafts  of  malice  and 
ridicule,  but  through  it  all  he  bore  himself  with  dignity 
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and  serenity,  and  showed  such  sincerity,  zeal  and  ability, 
that,  notwithstanding  his  obnoxious  views,  he  gained  the 
friendship  of  most  of  his  colleagues  and  the  respect  of 
the  whole  country.  His  personal  character  v/as  always 
upright,  and  now  as  he  came  to  the  end  of  a  turbulent 
term  in  the  Seriate,  where  he  had  been  disowned  and  in 
many  ways  slighted  and  mistreated  by  both  parties,  he 
saw,  what  he  had  probably  long  foreseen,  a  new  party 
forming,  of  giant  strength  and  high  purpose,  which  he 
had  done  as  much  as  any  other  man,  if  not  more,  to  cre- 
ate, and  of  which  he  was  an  acknowledged  leader. 

The  Democrats  being  in  control  of  the  Ohio  Legis- 
lature, took  his  place  in  the  Senate  away  from  him,  and 
gave  it  to  George  E.  Pugh.  But  instead  of  punishing 
and  retiring  him,  as  they  designed,  they  only  made  the 
way  open  and  easy  for  him  to  become,  after  a  most  spir- 
ited campaign  that  attracted  the  attention  of  the  v/hole 
country/,  the  first  Republican  Governor  of  Ohio,  and  as 
such  a  prominent  candidate  for  the  Presidency. 

THE  PRESIDENCY  IN  1856, 

He  was  conscious  of  the  work  he  had  done  in  oreaniz- 
ing  the  new  party,  and  realized  that  he  had  greatly 
strengthened  it  by  leading  it  to  its  first  great  victory  in 
the  third  State  of  the  Union,  as  Ohio  then  was,  while  in 
New  York  and  Pennsylvania  his  party  associates  had 
failed.  With  his  strong  mental  powers,  long  experience 
in  public  life,  and  familiarity  with  all  the  public  affairs 
and  questions  to  be  dealt  with,  it  was  but  natural  that 
under  the  circumstances,  he  should  expect  the  honor  of 
leading  his  party,  as  its  candidate  for  the  Presidency,  in 
its  first  great  national  contest,  and  that  he  should  experi- 
ence keen  disappointment  when  he  sav/  his  claims  re- 
jected, and  the  honor  conferred  on  a  younger  man,  whr; 
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had  no  special  claims,  except  the  popularity  of  an  idol 
of  the  hour,  who  had  won  his  prominence  and  the  public 
favor  not  by  participation  in  the  fierce  struggles  and  edu- 
cational experiences  through  which  the  country  had 
been  passing,  but  by  the  success  of  a  number  of  daring 
and  spectacular  explorations.  He  was  solaced,  however, 
by  the  thought  that  he  was  yet  a  young  man,  who  could 
wait  and  grow  with  his  party,  and  become  its  candidate 
later  when  the  chances  of  success  were  more  certain. 
He  was  in  a  good  position  for  such  a  program. 

GOVERNOR  OF  OHIO. 

But  aside  from  all  such  considerations  he  was  natu- 
rally ambitious  to  make  a  good  Governor,  and  such  he 
was.    His  administration  was  conducted  on  a  high  plane, 
and  in  all  respects  he  showed  himself  a  capable  and  effi- 
cient Executive.    Throughout  his  two  terms  the  slavery 
question,  through  repeated  Fugitive  Slave  Law  cases, 
was  almost  constantly  occupying  public  attention.     As 
Chief  Executive  of  the  State  he  now  had  an  official  re- 
sponsibility for  the  due  execution  of  the  laws  and  the 
process  of  the  Courts,  and  had  great  difficulty  to  meet 
the  requirements  of  public  sentiment  and  avoid  a  con- 
flict with  national  authority.     While  in  some  instances 
severely  criticised  he  appears  with  respect  to  all  these 
delicate  and  troublesome  controversies  to  have  fairly 
and  faithfully  performed  his  duty.    At  any  rate  when  he 
retired  from  his  office  in  January  i860,  his  party  was 
greatly  strengthened,  and  he  had  gained  in  general  esti- 
mation as  a  man  of  pronounced  convictions,  honorable 
purposes  and  high  qualifications  for  the  public  service. 
This  was  emphasized  by  a  re-election  to  the  Senate  for 
the  term  commencing  March  4th,  1861. 
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Thus  it  came  to  pass  that  in  i860  he  ranked  officially 
and  personally,  and  deservedly  so,  with  the  foremost 
men  of  the  nation.  He  seemed  to  have  just  and  superior 
claims  upon  his  party  for  its  highest  honor,  and  with  a 
frankness  amounting  almost  to  immodesty — he  set 
about  securing  it. 

PRESIDENTIAL  CANDIDATE  i860. 

He  had  friends  in  all  sections  of  the  country,  and  he 
called  upon  them  to  advocate  and  advance  his  cause. 
He  appeared  to  think  only  Seward  and  Bates  formidable 
rivals,  and  easily  satisfied  himself  that  his  claims  were 
superior  to  theirs,  but  his  friends  in  different  parts  of  the 
country,  especially  in  his  own  State,  which  seems  to 
have  had  factional  divisions  and  differences  then  as  well 
as  in  later  years,  soon  found  that  while  all  acknowledged 
his  abilities,  general  qualifications  and  high  personal 
character,  yet  there  was  a  strong  feeling  in  many  quar- 
ters of  distrust  as  to  his  views  on  the  tariff  and  other 
questions  that  Republicans  deemed  of  vital  importance. 
This  was  due  not  so  much  to  any  statements  he  had 
made  on  these  subjects,  for  he  had  never  talked  or 
written  very  much  except  about  slavery,  as  to  his  oft 
repeated  insistence  and  reiterated  declarations  from  time 
to  time  preceding  the  organization  of  the  Republican 
party,  that  he  was  a  Democrat,  and  that  he  adhered  to 
all  the  principles  of  that  party,  except  those  with  respect 
to  slavery. 

In  Ohio  there  was  added  a  lingering  resentm.ent 
among  many  of  the  old  Whig  leaders  for  his  apparently 
vacillating  course  as  a  party  man,  and  especially  for  his 
combination  with  the  Democrats  to  secure  his  election  to 
the  Senate  in  1849. 
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Some  of  his  friends  were  frank  enough  to  tell  him  that 
his  chances  were  not  promising,  but  he  listened  more  to 
those  who  told  him  what  he  wanted  to  hear,  and,  not- 
withstanding a  divided  delegation  from  his  own  State, 
and  but  few  delegates  from  other  States  who  favored 
him  as  their  first  choice,  he  industriously  and  optimisti- 
cally continued  his  canvass  until  the  Convention  met, 
and,  giving  him  only  forty-nine  votes,  dashed  his  hopes 
to  the  ground  by  the  nomination  of  Abraham  Lincoln. 

Much  fault  has  been  found  with  him  for  the  manner 
in  which  he  personally  conducted  his  campaign  for  this 
nomination:  He  seems  to  have  proceeded  on  the  theory' 
that  "If  he  wanted  the  office  he  should  ask  for  it,"  and  to 
have  not  only  asked  but  also  in  many  instances  to  have 
insisted  upon  his  right  to  support. 

His  correspondence  teems  with  an  array  of  his  claims, 
and  with  arguments  in  support  of  them,  and  with  advan- 
tageous coniparisons  of  them  with  the  claims  of  others, 
and  with  directions  and  suggestions  to  his  friends  how 
to  advance  his  interests. 

It  is  to  be  regretted  that  a  man  of  such  lofty  character, 
such  high  ability,  and  such  long  experience  with  men 
and  public  affairs,  could  have  shown  so  little  regard  for 
propriety  with  respect  to  such  a  matter. 

The  small  vote  he  received  in  the  Convention  was 
probably  due  in  some  degree  at  least  to  the  offense  he 
gave  in  this  way,  for  the  sturdy,  hard-headed  men  of  that 
heroic  time  naturally  disliked  such  self-seeking  with  re- 
spect to  an  office  the  duties  and  responsibilities  of  which 
were  so  grave  that  any  man  might  well  hesitate  to  as- 
sum.e  them  even  when  invited  to  do  so. 

In  all  other  respects  his  canvass  was  free  from  citi- 
cism.  It  was  honest;  there  was  no  tricker^^  attempted 
in  connection  with  it — no  promises  were  given,  no  bar- 
gains were  made,  no  money  was  used.     When  it  was 


over  he  had  nothing  to  regret  except  defeat,  and  he  took 
that  gracefully.  He  gave  Mr.  Lincoln  hearty  support, 
and  was  undoubtedly  truly  rejoiced  by  his  election,  for 
he  saw  in  it  the  triumph  of  the  principles  for  which  he 
had  been  all  his  life  contending,  and  the  beginning  of  the 
end  of  slavery  in  the  States  as  well  as  elsewhere. 

IN  THE  CABINET. 

Mr.  Lincoln  at  the  time  of  his  election  was  underesti- 
mated by  almost  everybody,  except  those  whom  he  v/as 
wont  to  call  the  plain,  common  people.  They  seemed 
to  know  him  and  his  greatness  by  intuition,  as  it  were. 
They  had  confidence  in  his  sound  common  sense,  and 
loved  him  for  his  homely  manners,  and  sim.ple  straight- 
forward methods.  They  felt  from  the  day  of  his  nomina- 
tion that  he  would  be  elected ;  and  when  he  was  elected, 
and  the  clouds  began  to  gather,  and  one  State  after 
another  seceded,  there  never  came  an  hour  when  they 
did  not  implicitly  rely  on  him  to  safely  pilot  them 
through  whatever  storms  might  come.  He  had  their 
confidence  from  the  first  and  he  held  it  to  the  last.  They 
never  wavered  either  in  their  devotion  to  his  leadership, 
or  in  their  faith  that  he  would  eventually  save  the  Union. 

From,  the  very  beginning  they  gave  him  also  his  right- 
ful place  as  the  real  leader,  who  outranked  all  his  asso- 
ciates in  public  life,  not  only  because  he  was  President, 
but  also,  and  more  particularly,  because  of  his  natural 
endo-'Annents  and  qualities  of  mind  and  heart. 

But  it  was  different  with  some  of  the  leaders.  Many  of 
them-  were  slov*;^  to  acquire  a  just  conception  of  his  char- 
acter and  abilities.  They  never  thought  of  him  seriously 
in  connection  with  the  Presidency  until  he  was  practi- 
cally nominated,  and  they  did  not  think  of  him  then,  ex- 
cept as  a  sort  of  accidental  compromise,  who  was  not 
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well  qualified  for  the  position.  They  regarded  him  as 
lacking  not  only  the  culture  and  refinement,  but  also 
the  practical  experience  with  public  affairs  that  was  es- 
sential to  their  successful  administration. 

He  came  to  the  front  so  suddenly  and  unexpectedly 
that  he  had  gone  ahead  of  them  and  had  been  named  by 
his  party  for  its  leader  before  they  realized  that  they 
were  being  supplanted.  His  administration  v^^as  organ- 
ized and  fairly  under  way  before  they  began  to  recognize 
their  true  relation  to  him. 

This  was  particularly  true  of  Seward  and  Chase,  who 
had  been  the  chief,  and  as  they  long  thought,  almost  the 
exclusive  rivals,  for  the  honors  of  party  leadership. 

Both  were  invited  to  take  seats  in  the  Cabinet,  and 
each  accepted  with  the  idea  that,  in  addition  to  his  own 
Department,  he  would  be  expected  to  bear,  in  large  de- 
gree, the  burdens  of  all  the  other  Departments.  Each 
semed  to  think  the  country  w^ould  look  to  him  rather 
than  to  Mr.  Lincoln  for  the  shaping  of  the  policies  to 
be  pursued.  There  was  some  excuse  for  this  in  the  fact 
that  each  had  his  ardent  friends  and  admirers  who  en- 
couraged the  idea,  and  because  some  of  the  leading- 
newspapers  seemed  to  think  that  Lincoln  had  called 
them  into  his  counsels  from  consciousness  of  his  defi- 
ciencies, and  in  recognition  of  their  superior  fitness  for 
the  work  he  had  been  called  to  perform. 

This  thought — of  the  broader  and  more  important 
duty  of  supervising  the  whole  administration,  seems  for 
a  time  to  have  so  occupied  Chase's  mind,  that  he  did  not 
at  first  realize,  and  perhaps  never,  fully,  that  his  legiti- 
mate field  at  the  head  of  the  Treasury  Department  was 
full  of  duties  of  the  highest  importance  and  the  amplest 
opportunities  for  conspicuous  service. 

During  all  the  time  he  was  a  member  of  the  Cabinet, 
but  particularly  during  the  first  months,  he  gave  much 
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volunteer  attention  to  duties  outside  his  Department, 
particularly  to  those  relating  to  the  War  Department; 
the  organization  of  the  army  and  the  planning  and  con- 
ducting of  campaigns ;  he  was  an  inveterate  letter  writer, 
and  was  constantly  giving  advice  and  making  sugges- 
tions to  apparently  every  one  who  would  listen,  includ- 
ing commanding  officers  in  the  field. 

Gradually,  however,  he  came  to  more  clearly  under- 
stand that  his  own  duties  were  enough,  if  properly 
looked  after,  to  tax  him  to  the  utmost,  and  in  time  he 
came  also  to  realize  that  Mr.  Lincoln  was  the  head  of  his 
own  Administration,  and  the  final  arbiter  of  all  contro- 
verted questions. 

By  reason  of  this  disposition  and  habit  his  work  in  the 
Cabinet  was  not  so  good  as  it  might  have  been  if  he  had 
concentrated  his  efforts  in  his  own  Department  and  had 
been  properly  alive  from  the  outset  to  the  seriousness  of 
the  situation  he  was  called  upon  to  meet.  His  fault  in 
this  latter  respect  was,  however,  common  to  all,  for  the 
war  in  its  magnitude  and  duration  exceeded  all  expecta- 
tions, and  its  demands  multiplied  with  such  frightful 
rapidity  as  to  upset  all  calculations,  thus  making  it  well 
nigh  impossible  for  him  to  keep  pace  with  its  growing 
requirements,  and  secure  from  Congress  the  authority 
and  help  necessary  to  enable  him.  to  carry  out  such  plans 
as  he  formulated;  and  yet,  notwithstanding  all  this,  it 
would  be  difficult  to  exaggerate  what  he  accomplished. 

He  found  his  Department  disorganized,  but  in  the 
midst  of  the  excitements  of  the  hour  and  the  exacting 
duties  of  a  more  important  nature  that  fell  upon  him, 
he  thoroughly  re-organized  it,  introducing  many  reforms 
that  greatly  increased  its  efficiency.  He  found  the  Gov- 
ernment without  funds  or  credit,  and  without  adequate 
revenues  to  meet  ordinary  expenditures  in  time  of  peace. 
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but  he  surmounted  all  such  obstacles  and  made  it  suc- 
cessfully respond  to  the  exigencies  of  war. 

V/ith  the  necessity  suddenly  precipitated  of  providing 
for  great  armies  and  navies,  and  equipping  and  maintain- 
ing them,  he  would  have  had  a  hard  task  under  the  most 
favorable  circumstances,  but  it  was  increased  almost  be- 
yond the  power  of  description  by  an  empty  Treasury, 
a  startling  deficit,  an  impaired  credit,  an  inadequate  rev- 
enue, and  eleven  States  in  rebellion,  with  tens  of  thou- 
sands of  copperhead  sympathizers  in  every  loyal  State 
criticising  and  actively  opposing  in  every  way,  short  of 
overt  acts  of  treason,  every  step  he  took  or  tried  to  take. 

He  had  all  the  help  that  able  men  in  Congress  and 
outside  could  give  him  by  advice,  and  the  suggestion  of 
plans  and  methods,  and  ways  and  means,  but  after  all 
he  was  the  responsible  official,  whose  duty  it  was  to 
hear  all,  v/ei.gh  all,  and  decide  which  plan  of  all  the  many 
suggested  should  be  adopted,  and  then  take  upon  himself 
the  responsibility  of  recommending  it  and  advocating  it 
before  the  country  and  before  the  Congress,  and  if  the 
necessary  authority  could  be  secured,  executing  it. 

His  difficulties  were  further  increased  by  the  fact  that 
the  Republican  Party  was  then  new  to  power,  and  its 
members  in  public  life  had  not  yet  learned  to  work  in 
harmony.  Many  of  them  were  strong  and  aggressive 
men  who  were  slow  to  adopt  the  views  of  others  with 
which  they  did  not  fully  coincide. 

In  consequence  his  recomm.endations  were  subjected 
to  the  keenest  scrutiny  and  criticism  from  party  asso- 
ciates, as  well  as  opponents,  and  not  infrequently  they 
were  materially  modified  or  changed  before  they  re- 
ceived statutory  sanction,  and  in  some  instances  entirely 
rejected. 

In  all  these  experiences  his  high  personal  character 
and  well  recognized  ability  were  of  incalculable  value 


to  him  and  his  country.  Whatever  else  might  be  said, 
nobody  ever  questioned  the  integrity  of  his  purpose,  the 
probity  of  his  action,  or  the  sincerity  of  his  arguments. 

While  in  the  light  of  subsequent  events  it  is  seen  that 
much  that  he  did  might  have  been  done  better,  yet  vi^hen 
the  circumvStances  and  the  lack  of  light  and  precedent 
under  which  he  acted  are  fairly  measured  it  is  almost  in- 
credible that  he  did  so  well. 

When  we  recall  that  great  conflict  we  are  apt  to  think 
only  of  its  "pomp  and  circumstance"— -of  the  deeds  of 
heromism  and  daring — of  the  army  and  the  navy — of  the 
flying  flags  and  the  marching  columns — of  the  services 
and  sacrifices  of  those  who  fought  and  died— forgetting 
that  less  fascinating  but  indispensable  service,  and  the 
noble  men  who  rendered  it,  of  supplying  "the  sinews  of 
war,"  without  which  all  else  would  have  been  in  vain. 

His  labors  in  this  behalf  were  "incessant  and  herculean. 
On  this  occasion  details  are  impossible.  Suffice  it  to  say 
that  by  every  kind  of  taxation  that  could  be  lawfully  de- 
vised he  swelled  the  revenues  to  the  full  limit  at  which  it 
was  thought  such  burdens  could  be  borne,  and  by  every 
kind  of  security,  certificates,  notes  and  obligations  that 
he  could  issue  and  sell  or  in  any  way  use,  he  drew  ad- 
vaT?ce  drafts  upon  the  Nation's  resources. 

He  met  with  many  disappointments  and  discourage- 
n-'ents.  but  he  unflaggingly  persevered,  and  finally  suc- 
ceeded, approximately,  to  the  full  measure  that  success 
was  possible. 

There  were  numerous  transactions  that  might  well  be 
mentioned,  because  of  the  illustration  they  afford  of  the 
services  he  rendered,  the  difficulties  he  encountered,  and 
of  the  kind  of  labor  and  effort  he  was  constantly  putting 
forth  with  members  of  Congress,  bankers,  editors  and 
others  to  advance  and  uphold  his  views,  develop  and  edu- 
cate public  sentiment,  and  secure  needed  legislation  and 
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support;  but  all  are  necessarily  passed  over,  that  some 
mention  may  be  made  of  two  subjects,  with  which  he 
was  so  identified  that  even  the  briefest  sketch  of  his 
public  services  should  include  some  special  reference  to 
them. 

They  were  the  issue  of  legal  tender  notes,  hereinafter 
discussed  in  connection  with  the  legal  tender  cases,  and 
the  establishment  of  the  National  Banking  System,  in- 
volving, as  it  did,  the  extinction  of  State  Banks  of  issue. 

THE  NATIONAL  BANKING  SYSTEM. 

The  establishment  of  a  uniform  National  Banking 
System  was,  like  most  great  measures,  of  gradual  de- 
velopment. 

It  was  much  discussed  and  many  minds  contributed  to 
the  working  out  of  the  details,  but  Chase  seems  to  have 
a  pretty  clear  claim  to  its  general  authorship. 

Upon  him  more  directly  than  anybody  else  v/as  im- 
pressed the  necessity  for  some  kind  of  reform  in  that  re- 
spect, for  while  each  citizen  was  experiencing  difficulty 
in  his  dealings  v,;ith  individual  banks  he  was  compelled 
to  deal  with  practically  all  of  them,  and,  therefore,  felt, 
in  a  consolidated  form,  the  combined  disadvantages  that 
others  suffered  in  detail. 

In  view  of  what  we  now  enjoy,  and  the  ease  with 
which,  looking  backward,  it  appears  that  it  should  have 
been  brought  about  it  seems  incredible  that  an  intelli- 
gent people  should  have  so  long  suffered  the  inconveni- 
ences of  the  old  System. 

It  can  be  accounted  for  only  from  the  fact  that  for  the 
Government  in  a  general  way,  and  for  the  people  in  a 
commercial  and  general  business  sense,  that  was  the  day 
of  small  things,  and  it  was  tolerated  because  they  were 
accustomed  to  it,  and  because  there  was  a  natural  aver- 
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sion,  especially  on  the  part  of  the  banks,  to  making  radi- 
cal changes  that  were  necessarily  in  some  degree  of  an 
experimental  character. 

But  finally  there  came  a  precipitating  cause,  and  the 
contest  was  inaugurated  to  substitute  something  better. 
The  case  was  a  plain  one  but  the  resistance  was  stub- 
bom. 

Aside  from  the  universal  and  almost  unbearable  in- 
conveniences of  doing  business  with  a  currency  that  had 
no  uniformity  of  issue,  appearance,  or  value ;  and  which 
had  no  proper  safeguards  against  counterfeits  and  for- 
geries, was  the  fact  that  it  was  not  possible  for  such  a 
discredited  and  unsatisfactory  System  to  render  the  Gov- 
ernment much  substantial  help  in  placing  its  loans  or  in 
conducting  any  of  its  important  fiscal  transactions. 

Chase  saw  clearly,  and  from  the  first,  that  such  a  Sys- 
tem could  not  co-exist  with  a  uniform  national  system 
such  as  he  contemplated,  and  that  the  existing  State  In- 
stitutions would  not  surrender  their  charters,  and  take 
new  ones  under  an  Act  of  Congress,  unless  they  were 
offered  more  substantial  advantages  than  the  Govern- 
ment should  be  required  to  give,  or  instead  were  de- 
prived of  the  privilege  of  issuing  their  own  notes,  and 
that  the  best  way  to  solve  the  problem  was  to  tax  their 
issues  out  of  existence. 

It  was  a  hard  matter  to  bring  others  to  agree  with 
him.  The  opposing  banks  commanded  in  the  aggregate 
a  tremendous  influence,  and  with  the  aid  of  doubting 
Congressmen  and  newspapers  they  long  delayed,  and 
finally  so  crippled  the  first  Act  that  was  passed,  that  it 
failed  to  provide  an  acceptable  and  successful  plan 
largely  because  it  left  the  State  issues  untouched. 

It  continued  so  until  the  law  was  so  amended  as  to  em- 
brace practically  all  the  recommendations  Chase  had 
made  and  insisted  upon,  including  a  tax  of  ten  per  cent. 
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on  the  issues  of  State  Banks.  This  did  not  happen  until 
he  had  quit  the  Treasury  Department,  but  it  was  his 
plan  and  his  v/ork,  consummated,  that  gave  us  freedom 
from  the  worst  banking  system  that  could  be  well  im- 
agined, and  substituted  therefor  one  of  the  best  any 
country  has  ever  enjoyed.  It  was  a  work  of  high  charac- 
ter and  of  enduring  benefit  to  the  whole  country.  It  was 
the  crowning  act  of  his  administration  of  the  Treasury 
Department,  if  not  of  his  whole  life,  and,  coupled  with 
his  other  successes,  entitles  him  to  rank,  after  Hamilton, 
who  has  had  no  equal,  with  Gallatin  and  Sherman,  and 
the  other  great  Secretaries  who  have  held  that  high 
office. 

RELATIONS  TO  MR.  LINCOLN. 

It  was  unfortunate  for  his  influence  then  and  his  repu- 
tation now  that  at  times  he  showed  less  satisfaction  with 
his  position  and  exhibited  less  cordial  good-will  in  his  re- 
lations to  Mr.  Lincoln  than  he  should.  Personal  dis- 
appointm.ent  was  probably  the  chief  cause.  From  his 
first  appearance  in  public  life  he  was  talked  about  for 
the  Presidency,  and  almost  from  the  beginning  he  talked 
about  and  for  himself  in  that  connection.  Barring  the 
indelicacy  manifested,  there  was  no  impropriety  in  such 
talk  until  after  he  accepted  a  seat  in  the  Cabinet.  It  was 
different  after  that,  for  while  there  was  all  the  time  more 
or  less  opposition  cropping  out  to  the  renomination  of 
Mr.  Lincoln,  yet  there  was  never  at  any  time  enough  to 
justify  a  member  of  his  political  household,  who  had  been 
part  of  his  administration  and  policies,  in  the  encourage- 
ment of  that  opposition,  particularly  for  his  own  benefit. 
That  Chase  was  a  passive  candidate  during  all  the  time 
he  was  in  the  Cabinet  and  a  good  part  of  the  time  an 
active  candidate,  cannot  be  doubted.     His  many  letters 
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and  diary  entries  show  this;  not  so  much  by  his  open 
advocacy  of  his  claims  as  by  criticisms  of  Mr.  Lincoln 
and  his  manner  of  conducting  the  public  business  and  the 
general  encouragement  he  was  giving  and  evidently  in- 
tending to  give  to  the  opposition  sentiment. 

He  may  not  have  realized  fully  the  character  of  record 
he  was  making  in  this  respect,  for  he  was  no  doubt  some- 
what blinded  by  the  fact  that  he  never  could  quite  out- 
grow the  idea  that  Lincoln  did  not  deserve  to  be  put 
ahead  of  him  in  i860,  and  that  the  country  would  surely 
sometime  learn  its  mistake  and  right  the  wrong.  In 
addition  he  had  a  conceit  that  he  was  of  greater  import- 
ance than  he  was  getting  credit  for  at  the  hands  of  the 
President,  and  that  when  he  and  the  President  differed 
about  anything  in  his  department  the  President  should 
yield,  as  he  aiv/ays  did,  except  in  a  few  instances  when 
his  sense  of  duty  and  responsibility  prevented.  At  such 
times  he  was  especially  liable  to  say  and  do  peevish  and 
anno5ang  things.  On  a  nmriber  of  such  occasions  he 
v<itnX  so  far  as  to  tender  his  resignation,  accompanied 
each  time  with  a  letter  expressing  a  deep  sense  of  humil- 
\\.y  but  with  an  air  of  injured  innocence  that  he  no  doubt 
keenly  felt.  Notwithstanding  the  trial  it  must  have 
been  for  Mr.  Lincoln  to  do  so,  he,  each  time,  with  singu- 
lar patience,  that  only  the  good  of  his  country  could,  have 
prompted,  not  only  refused  acceptance,  but  apparently 
placed  himself  under  renewed  obligations  by  insisting 
that  he  should  remain  at  his  post. 

Naturally  this  was  calculated  to  cause  Chase  to  m_ore 
and  more  regard  himself  as  indispensable,  until  finally, 
June  30th,  1864,  on  acaount  of  nevv^  differences  connected 
with  the  appointment  of  an  Assistant  United  States 
Treasurer  at  New  York,  he  made  the  mistake  of  tender- 
ing his  resignation  once  too  often.  This  time  Mr.  Lin- 
coln prom.ptly,  and  to  Mr.  Chase's  great  surprise  and 
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chagrin,  accepted  it  and  clinched  the  matter  by  immedi- 
ately appointing  his  successor. 

He  was  thus  suddenly  left  in  a  pitiable  plight  so  far  as 
his  personal  political  fortunes  were  concerned,  and  but 
for  the  uncommon  generosity  of  Mr.  Lincoln,  he  would 
have  so  remained. 

Mr.  Lincoln  had  been  renominated  and  the  victories 
of  Grant  and  Sherman  were  every  day  strengthening  his 
Party  and  his  chances  of  election. 

All  thoughtful  men  could  see  that  the  end  of  the  war 
could  not  be  much  longer  deferred  and  that,  with  vic- 
tory assured  and  Mr.  Lincoln  re-elected,  there  was  re- 
newed strength  with  continuance  in  power  ahead  for 
the  Republican  party.  It  was  a  bad  time  for  a  man  who 
had  sustained  the  relations  he  had  to  the  Party,  and  the 
war,  and  the  administration,  to  drop  out  of  the  ranks 
and  get  out  of  touch  with  events ;  but  there  he  was,  "out- 
side the  breastworks,"  and  nobody  to  blame  but  himself. 

It  was  a  hard  fate  that  seemed  to  have  befallen  him ; 
and  such  it  would  have  been  if  almost  anybody  but 
Mr.  Lincoln  had  been  President,  for  most  men  would 
have  left  him  helpless  in  his  self-imposed  humiliation. 
But  Mr.  Lincoln  was  a  most  remarkable  man.  He  was 
enough  like  other  men  to  enjo)^^,  no  doubt,  the  discom- 
fiture Chase  had  brought  on  himself,  but  enough  unlike 
other  men  to  magnaniinously  overlook  his  weaknesses 
and  offenses  when  public  duty  so  required. 

APPOINTED  CHIEF  JUSTICE. 

Accordingly,  remembering  only  his  long  and  faithful 
services  and  his  high  general  and  special  qualifications 
for  the  place,  he  made  him  Chief  Justice. 

From  the  date  of  his  resignation  until  December  when 
he  was  appointed,  were  probably  his  bitterest  days. 
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He  had  nothing  to  do  and  no  prospect.  He  made  an 
effort,  or  at  least  his  friends  did,  to  secure  his  nomination 
for  Congress  from  his  old  Cincinnati  District,  but  so 
signally  failed  as  to  give  painful  evidence  that  he  was 
not  only  out  of  office  and  out  of  power,  but  also  out  of 
favor.  He  was  almost  out  of  hope  also  when  Chief 
Justice  Taney  died.  He  was  conscious  that  he  had  no 
claim  on  Mr.  Lincoln  for  that  or  any  other  place,  not 
alone  because  he  had  petulantly  deserted  him  at  a  critical 
moment,  but  also  and  more  particularly  because  in  his 
vexation  of  spirit  he  had  said  some  very  unkind  things 
of  him,  but  he  did  not  hesitate  to  allow  his  friends  to 
urge  him  for  that  high  honor,  and,  notwithstanding 
many  protests,  Mr.  Lincoln  gave  it  to  him. 

It  would  be  hard  to  recall  an  instance  of  greater  mag- 
nanimity than  was  thus  shown  by  Mr.  Lincoln.  It  was 
magnanimous  because,  while  in  most  respects  Mr. 
Chase's  qualifications  for  the  position  vv^ere  high,  they 
were  not  of  such  exceptional  character  as  to  single  him 
out  above  all  other  men  for  the  place ;  certainly  not  if  we 
consider  only  his  experience  at  the  bar,  for  while  the 
first  six  years  of  his  life  in  Cincinnati  were  devoted  to 
the  practice  of  his  profession,  yet,  like  the  sam.e  period 
with  other  beginners,  they  were  not  very  hw&y  years. 
He  had  no  exceptional  successes.  His  progress  was 
satisfactory  and  probably  all  that  should  have  been  ex- 
pected, but  there  was  nothing  extraordinary  to  forecast 
for  him  the  great  honor  of  the  Chief  Justiceship. 

During  the  following  thirteen  years,  until  he  was 
elected  to  the  Senate,  his  time  was  so  occupied  with 
political  demands  that  he  did  not  have  much  opportunity 
for  professional  work,  and  what  time  he  did  devote  to 
his  law  practice  was  taken  up  very  largely  with  Fugitive 
Slave  Law  cases,  aside  from  which  there  is  no  record  of 
any  case  or  employment  that  he  had  during  all  those 
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nineteen  years,  from  1830,  when  he  located  in  Cincinnati, 
until  1849,  when  he  was  elected  to  the  Senate,  that  was 
of  anything  more  than  passing  importance.  During  all 
that  time,  he  probably  never  had  any  single  employment 
of  sufficient  importance  to  bring  him  a  fee  of  so  much 
as  $1,000. 

It  is  probable  that  in  all  that  time  he  never  had  a 
patent  case,  or  an  admiralty  case,  or  any  occasion  to 
make  any  study  whatever  of  international  law,  and  yet 
at  that  point  virtually  ended  not  only  his  career  as  a 
practicing  lawyer,  but  also  his  study  of  the  science  of 
the  law  except  as  an  incident  of  his  public  services. 

During  the  next  six  years — until  1855 — he  was  a  mem- 
ber of  the  Senate,  and  devoted  all  his  time  to  his  public 
duties  and  to  public  questions  and  affairs.  He  was  next, 
for  four  years,  Governor  of  Ohio,  and  then  came  the 
national  campaign  of  i860,  the  election  of  Mr.  Lincoln 
and  the  Secretaryship  in  his  Cabinet,  which  continued 
until  his  resignation  shortly  before  he  was  appointed 
Chief  Justice. 

And  yet  he  was,  all  things  considered,  probably  the 
best  qualified  of  all  who  were  mentioned  for  the  place. 
His  limited  experience  at  the  bar  was  not  without  prece- 
dents. Neither  Jay  nor  Marshall  had  any  very  consider- 
able experience  of  that  character. 

Both  of  them,  like  Chase,  were  prepared  for  their  great 
v/ork  more  by  their  public  services  and  studies  as  states- 
m.en,  than  by  the  general  study  of  the  law  and  the  trial 
of  cases  in  the  courts.  It  was  much  the  same  with 
Taney.  He  had  a  larger  experience  as  a  practitioner, 
and  was  Attorney-General,  but  his  appointment  was  due 
more  to  his  general  public  services  than  his  professional 
achievements,  although  they  were  highly  creditable  and 
his  standing  as  a  lawyer  was  good. 
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Jay  was  intimately  identified  with  the  formative  stages 
of  our  Governmental  institutions,  and  in  that  way  was 
familiar  from  their  very  origin  with  the  public  questions 
it  was  thought  might  arise  for  decision ;  and  Marshall,  a 
soldier  of  the  Revolution  and  a  careful  student  of  the 
great  purposes  and  results  of  that  struggle  was  thereby 
equipped  for  not  only  his  distinguished  political  career, 
but  also  for  the  great  work  for  which  the  American 
people  owe  him  a  debt  of  everlasting  gratitude,  of  so 
interpreting  the  Constitution  as  to  breathe  into  it,  with 
the  docrine  of  implied  powers,  that  life,  flexibility  and 
adaptability  to  all  our  exigencies  and  requirem.ents,  that 
have  m.ade  it,  not  only  a  veritable  sheet  anchor  of  safety 
for  us,  but  also  the  marvel  of  the  statesmen  of  the  world. 

With  Chase,  as  with  his  illustrious  predecessors,  it 
was  his  long,  varied  and  important  public  services  rather 
than  his  professional  labors  that  prepared  him  for  the 
Chief  Justiceship  and  secured  him  the  appointment. 
They  were  of  a  character  that  broadened  his  views  by 
compelling  a  study  of  the  Constitution  and  the  founda- 
tion principles  of  our  Government  in  connection  with 
their  practical  application. 

Mr.  Lincoln  not  only  understood  and  appreciated  this, 
hut  he  foresaw,  and  no  doubt  had  much  anxious  concern 
on  that  account,  that,  after  the  restoration  of  peace,  all 
the  great  transactions  and  achievements  of  his  Adminis- 
tration would  have  to  run  the  gauntlet  of  the  Courts. 
The  abolition  of  slavery,  the  status  of  the  freedmen,  the 
status  of  the  seceding  States,  the  status  of  their  inhabi- 
tants— the  leaders  who  had  brought  about  the  war,  and 
the  masses  of  the  people  who  had  simply  followed  them, 
the  confiscation  of  property,  all  the  great  war  measures 
that  Congress  had  enacted,  including  the  legal  tender 
acts,  he  knew  must  in  the  order  of  events  sooner  or  later 
come  before  the  Supreme  Court  for  final  adjudication. 
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It  was  natural  to  conclude  that  no  man  was  so  well 
qualified  to  deal  intelligently  and  satisfactorily  with 
these  questions  as  he  who,  in  addition  to  having  good 
general  qualifications,  had  been  a  capable  and  respon- 
sible participator  in  all  that  gave  rise  to  those  questions. 

There  were  many  other  .great  lawyers,  but  there  was 
no  other  lawyer  of  equal  ability  who  had  sustained  such 
a  relation  to  these  subjects. 

Mr.  Lincoln  had  a  right  to  expect  that  with  Chase 
Chief  Justice  the  fruits  of  the  war,  in  so  far  as  he  might 
have  occasion  to  deal  with  them,  would  be  secure,  and 
this  doubtless  turned  the  scales  in  his  favor. 

In  large  measure  he  met  every  just  and  reasonable  ex- 
pectation. In  so  far  as  he  failed  to  do  so,  it  was  generally 
charged,  whether  rightfully  or  not,  to  his  ambition  to  be 
President,  which  he  should  have  put  away  forever  on 
his  accession  to  the  Bench,  but  which  he  appears  to  have 
indulged  until  his  very  last  days. 

This  is  particularly  true  of  his  failure  to  bring  Jeffer- 
son Davis  to  trial ;  and  with  respect  to  his  rulings  in  the 
Impeachment  of  Andrew  Johnson;  and  his  opinions  in 
the  Legal  Tender  cases. 

Most  men  are  now  agreed  that  he  acted  wisely  as  to 
Davis,  and  that  he  ruled  honestly  and  in  most  cases  cor- 
rectly on  the  trial  of  Johnson. 

THE  LEGAL  TENDER  CLAUSE. 

As  to  the  Legal  Tender  cases  he  was  at  the  time  and 
has  been  ever  since  much  censured,  aside  from  the 
merits  of  the  controvery,  on  the  ground  that  he  tried  to 
undo  on  the  Bench  what  he  did,  or  at  least  was  largely 
responsible  for  as  Secretary.  No  complete  defense 
against  this  charge  can  be  made,  but  the  case  against 
him  is  not  so  bad  as  generally  represented,  for,  while 
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finally  assenting  to  such  legislation,  and  from  time  to 
time  as  occasion  required  availing  himself  of  its  pro- 
visions, he  was  at  first  opposed  to  the  step  on  the 
ground  of  policy  and  from  doubt  as  to  the  power,  and 
at  last  reluctantly  yielded  his  objections  rather  than  his 
opinions,  only  when  the  necessities  of  the  Government 
seemed  to  imperatively  so  demand,  and  when  Congress 
had  fully  determined  to  resort  to  the  measure  anyhow. 

For  him  to  have  longer  opposed  would  have  been 
futile  to  prevent  it,  and  could  not  have  had  any  other 
effect  than  to  discredit  the  notes  when  issued,  breed  dis- 
cord, and  put  him  at  cross  purposes  with  men,  as  com- 
petent to  judge  as  he,  with  whom  it  was  his  duty  to 
co-operate  in  every  way  he  could  to  accomplish  the  great 
purpose  all  alike  had  in  view  of  preserving  the  Union. 

The  situation  was  so  unlike  anything  with  which  we 
are  to-day  familiar,  that  it  is  not  easy  to  recall  it. 

Instead  of  the  annual  revenues  of  the  Government 
aggregating  the  abundant  and  almost  incomprehensible 
sum  of  seven  hundred  millions  of  dollars,  as  they  do 
to-day,  they  amounted  then  from  all  sources  to  less  than 
fifty  millions  of  dollars. 

Instead  of  two  per  cent,  bonds  selling  readily  in  whole- 
sale quantities,  as  they  do  to-day  at  a  premium,  six  per 
cent,  bonds  were  sold  only  with  difficulty,  and  in  drib- 
bling am.ounts  at  a  ruinous  discount. 

In  lieu  of  a  national  paper  currency,  good  everywhere 
as  the  gold  itself,  we  had  only  an  inadequate  supply 
of  notes  of  uncertain  and  varying  value,  subject  to  no 
regulation  or  provision  for  their  redemption  in  gold, 
except  such  as  was  imperfectly  provided  by  the  different 
States. 

Few  saw  and  appreciated  until  the  second  year  of  the 
war  in  what  a  gigantic  struggle  we  were  involved,  and 
how  stupendous  must  be  the  financial  operations  and 
provisions  of  the  Government  to  meet  its  requirements. 


30 

For  this  reason  no  comprehensive  or  well  considered 
plans  were  adopted  at  the  start,  as  foresight  of  what  was 
coming  would  have  suggested,  but  on  the  contrary 
mere  temporary  expedients,  such  as  the  sale  of  bonds 
in  comparatively  small  amounts,  and  to  run  for  short 
periods,  dem.and  loans,  interest  and  non-interest  bearing 
Treasury  certificates  and  notes,  demand  notes,  and  what- 
ever form  of  obligation  could  be  utilized  for  the  time 
being  were  resorted  to,  and  relied  upon  to  tide  over  what 
it  was  hoped  and  believed  would  be,  although  a  most 
severe,  yet  only  a  temporary  emergency. 

As  the  war  progressed  and  we  met  with  reverses  in 
the  field,  that  indicated  it  would  be  prolonged,  specie 
payments  were  suspended,  and  the  national  credit  be- 
came miore  and  more  strained  and  impaired. 

In  consequence  it  became  practically  impossible  to 
longer  raise  by  such  methods  the  necessary  funds  with 
which  to  conduct  the  Government  and  prosecute  the 
war,  or  even  to  transact  satisfactorily  the  private  busi- 
ness of  the  country. 

The  point  was  finally  reached  where  the  people  must 
come  to  the  financial  help  of  the  Treasury,  or  the  Union 
must  perish. 

Chase  saw  as  well  as  others  that  the  law  of  the  case 
was  Necessity,  but  he  did  not  yield  without  an  effort  to 
have  attached  as  a  condition,  provision  for  a  uniform 
National  Banking  System..  The  condition  was  not  ac- 
cepted, but  was  provided  for  later,  and  long  before  the 
legal  tender  cases  arose. 

Whatever  else  may  be  said  about  the  legal  tender 
clause,  it  is  a  fact  of  history  that  the  effect  for  good  on 
the  Union  cause  was  instantaneous  and  immeasureable. 
If  it  was  a  forced  loan  from  the  people,  they  gladlj'^  made 
it.     If  it  was  a  hardship  on  anybody,  it  was  not  com- 
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plained  of  by  any  friend  of  the  Union.  It  gave  confi- 
dence and  imparted  courage,  and  from  that  moment  suc- 
cess was  assured,  not  only  for  the  Union  cause,  but  for 
everybody  connected  with  it,  and  especially  for  Chase 
himself,  for  without  it  his  administration  of  the  Treasury 
Department  v/ould  have  been  a  dismal  and  mortifying 
failure. 

Such  a  measure,  arising  from  such  a  necessity,  and 
accomplishing  such  results,  was  as  sacred  as  the  cause 
it  subserved,  and,  aside  from  the  wholesale  disasters  in- 
volved, it  never  should  have  been  called  in  question  by 
anybody,  especially  not  by  anyone  v/ho  had  the  slightest 
responsibility  for  its  enactment,  and  least  of  all  by  a  per- 
sonal or  official  beneficiary. 

It  is  both  impossible  and  unnecessary,  if  not  inappro- 
priate, to  here  discuss  the  legal  propositions  involved  in 
the  legal  tender  cases,  but,  on  the  other  hand,  it  is  both 
appropriate  and  essential  to  the  completeness  of  these 
remarks  to  speak  of  Chief  Justice  Chase's  attitude  with 
respect  to  them. 

No  one  can  make  a  better  defense  for  him  than  he 
made  for  himself. 

In  Hepburn  vs.  Griswold,  anticipating  the  criticismis 
he  knew  must  follow  his  decision  that  the  legal  tender 
clause  was  unconstitutional  as  to  debts  previously  con- 
tracted, he  said,  manifestly  by  way  of  attempted  personal 
justification : 

"It  is  not  surprising  that  amid  the  tumult  of  the 
late  Civil  War,  and  under  the  influence  of  apprehen- 
sions for  the  safety  of  the  Republic  almost  universal, 
different  views,  never  before  entertained  by  Amer- 
ican statesmen  or  jurists,  were  adopted  by  many. 
The  time  was  not  favorable  to  considerate  reflection 
upon  the  constitutional  limits  of  legislative  or  execu- 
tive authority.  If  power  v/as  assumed  from  patri- 
otic m.otives,  the  assumption  found  ready  justifica- 


32 


tion  in  patriotic  hearts.  Many  who  doubted  yielded 
their  doubts ;  many  who  did  not  doubt  were  silent. 
Some  who  were  strongly  averse  to  making  govern- 
ment notes  a  legal  tender  felt  themselves  con- 
strained to  acquiesce  in  the  views  of  the  advocates 
of  the  measure.  Not  a  few  who  then  insisted  upon 
its  necessity,  or  acquiesced  in  that  view,  have,  since 
the  return  of  peace,  and  under  the  influence  of  the 
calmer  time,  reconsidered  their  conclusions,  and 
now  concur  in  those  which  we  have  just  announced. 
These  conclusions  seem  to  us  to  be  fully  sanctioned 
by  the  letter  and  spirit  of  the  Constitution." 

In  the  Legal  Tender  Cases  he  amplified  this  some- 
what, but  without  adding  to  its  strength. 

His  opinions  in  these  cases  were  in  dignified  style  and, 
from^  his  point  of  view,  very  able;  but  there  was  then 
and  still  is,  and  perhaps  always  will  be  much  difference 
of  opinion  as  to  their  merit. 

In  all  other  respects  his  work  as  Chief  Justice  is  now 
universally  considered  highly  creditable — some  of  it  par- 
ticularly so — especially  his  opinion  in  Texas  vs.  "White, 
which  he  regarded  with  great  pride  and  satisfaction  as  a 
sort  of  culmxinating  fruit  of  his  life's  labors.  His  opinions 
were  usually  brief  and  always  clear  and  strong.  They 
cover  almost  every  phase  of  the  litigation  growing  out 
of  the  Civil  V/ar  and  the  reconstruction  acts  that  fol- 
lowed, and  all  the  decisions  of  the  Court,  vv^hile  he  pre- 
sided, remain  unquestioned,  except,  inferentially,  the 
constitutionality  of  the  income  tax. 

He  died  May  7,  1873,  in  the  sixty-sixth  year  of  his 
age,  after  only  eight  years  of  service  on  the  Bench;  but 
they  were  years  of  great  anxiety  to  the  American  people, 
for,  during  all  that  time,  the  country's  destiny  was  in  a 
larp-e  measure  in  the  hands  of  the  Suoreme  Court.  On 
its  decisions  depended  the  issues  of  the  war — whether 
to  be  upheld  and  made  secure  or  overthrown  and  brought 


33 

to  naught.  The  Court  was  equal  to  all  requirements  and 
did  its  part  so  splendidly  and  brilliantly  of  the  great 
work  of  regeneration  and  preservation  that  Chase  and 
his  associates  deserve  to  stand — and  do — in  public 
esteem  and  gratitude  next  after  Marshall  and  his  asso- 
ciates. The  one  dealt  with  the  construction  of  our  gov- 
ernment, the  other  with  its  reconstruction.  The  labors 
of  both  were  vital. 

If  he  had  been  content  to  devote  himself  to  his  judicial 
work  exclusively,  he  would  have  been  spared  much  that 
was  disagreeable  and  his  fame  would  have  been  brighter 
than  it  is. 

All  his  life,  until  his  last  two  years,  he  had  robust 
health,  unlimited  energy,  and  an  almost  uncontrollable 
disposition  to  participate  in  the  general  conduct  of  public 
affairs. 

In  consequence,  while  Chief  Justice  he  was,  in  what 
was  regarded  as  a  sort  of  intermeddling  way,  constantly 
giving  attention  to  questions  that  belonged  to  Congress 
and  other  departments  of  government,  and  was  from 
time  to  time  freely  offering  advice  and  making  sugges- 
tions as  to  legislative  enactments  and  governmental 
policies;  but,  more  unfortunately  still,  he  was  all  the 
while  listening  to  the  suggestions  of  unwise  friends  and 
mxere  flatterers  about  the  Presidency.  Much  v/ork  was 
done  for  him  with  his  knowledge  and  approval  to  secure 
the  Republican  nomination  in  1868,  but  early  in  that 
year,  seeing  there  was  an  irresistible  sentiment  in  favor 
of  General  Grant,  he  v/ithdrew  himself  from  the  race. 
If  he  had  remained  out  there  would  have  been  but  little 
criticism,  but  he  was  scarcely  out  of  the  Republican  race 
until  he  was  entered  for  the  Democratic.  While  the  im- 
peachment trial  of  President  Johnson  was  yet  in  prog- 
ress he  signified  a  willingness  to  become  the  Democratic 
candidate  and  set  forth  in  letters  to  his  friends  that  inas- 
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much  as  the  slavery  questions  had  all  been  settled  there 
was  nothing  in  his  political  beliefs  inconsistent  with  the 
principles  of  Democracy  in  which  he  had  always  been 
a  believer.  For  a  time  there  seemed  strong  probability 
that  he  would  be  the  Democratic  nominee.  But  it  is 
familiar  history  that  before  his  name  could  be  presented 
the  Convention  was  stampeded  to  Governor  Seymour. 
Naturally  there  v/ere  charges  that  he  was  influenced,  on 
account  of  his  Presidential  candidacy,  by  political  con- 
siderations, and  in  this  way  he  was  shorn  of  much  of  the 
dignity,  confidence  and  influence  that  rightfully  belonged 
to  him  in  his  high  office.  He  suffered  in  this  way,  not 
only  as  Chief  Justice,  but  also  as  a  man.  This  is  espe- 
cially true  of  his  candidacy  in  i35S  for  the  nomination 
first  by  the  one  party  and  then  by  the  other,  for  at  that 
time  there  v/as  such  a  radical  difference  between  the 
parties,  and  so  much  bitterness  of  feeling,  that  it  was 
incomprehensible  to  the  average  mind  how  any  honor- 
able man  could  so  lightly,  and  with  such  apparent  equal 
satisfaction  to  himself,  belong  to  first  the  one  and  then 
the  other,  and  with  like  zeal  seek,  or  at  least  be  willing 
to  accept,  the  honors  of  both. 

The  explanation  is  in  the  fact  that  it  was  the  weakness 
of  a  strong  man.  He  was  so  conscious  of  his  m.ental 
powers  and  of  his  qualifications  by  reason  of  his  long 
public  service,  to  make  a  capable  and  efficient  Chief  Mag- 
istrate, that  it  was  easy  for  him  to  think  his  claims  for 
such  recognition  better  than  those  of  others;  especially 
others  who  had  been  different^  trained,  as  Grant  had 
been,  and,  therefore,  to  believe  that  his  friends  were 
right  in  their  judgment  that  he  was,  for  just  reasons,  the 
people's  choice,  and  that  it  was  his  duty  to  his  country, 
as  well  as  to  them,  to  become  their  candidate. 

With  all  his  faculty  for  measures  he  had  but  little  for 
men.     He  was  himself  so  simple-minded,  truthful  and 
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straight-forward  in  his  dealings  with  others  that  he 
seemed  incapable  of  understanding  how  untruthful  and 
deceitful  others  were  capable  of  being  in  their  dealings 
with  him,  especially  if  their  pretensions  were  in  accord 
with  his  own  views  and  desires. 

As  time  passes  these  features  of  his  career  will  fade 
out  of  sight  and  be  forgotten.  Already  he  has  taken  his 
proper  place  in  history,  and  in  the  appreciation  of  the 
American  people,  as  the  great  figure  he  really  was — a 
strong,  massive,  patriotic,  fearless  and  controlling  char- 
acter in  the  settlement  of  the  mighty  questions  that 
shook  to  their  foundations  the  institutions  of  our  Gov- 
ernment. He  will  be  remembered  also  for  the  purity  of 
his  life,  for  his  domestic  virtues,  for  his  deeply  religious 
nature,  ever  depending  on  Divine  help,  and  for  that  love 
and  zeal  for  humanity  that  made  him  brave  social  ostra- 
cism and  sacrifice,  if  necessary,  all  chance  of  personal 
political  preferment  that  he  might  champion  the  cause  of 
the  slave  and  break  the  power  that  held  him  in  fetters. 
In  the  light  of  true  history  the  consistency  of  his  conduct 
v/ill  not  be  determined  by  the  record  of  his  party  affilia- 
tions, but  by  the  constancy  of  his  devotion  to  the  cause 
that  filled  his  heart  and  dominated  all  his  political  ac- 
tions. Measured  by  that  test,  few  men  have  run  a 
straighter  course  or  done  more  to  merit  a  high  place  in 
the  esteem  of  their  countrymen. 


7 


RAILWAY 
RATE 

LEGISLATION. 


/ 


RAILWAY  RATE  LEGISLATION. 


Extract  from  President  Roosevelt's  Message  of 
December  6th,  1904. 

******      ****      **      **      ***** 

Rebates. 

Above  all  else,  we  must  strive  to  keep  the  highways  of  com- 
merce open  to  all  on  equal  terms;  and  to  do  this  it  is  necessary 
to  put  a  complete  stop  to  all  rebates.  Whether  the  shipper  or 
the  railroad  is  to  blame  makes  no  difference;  the  rebate  must 
be  stopped,  the  abuses  of  the  private  car  and  private  terminal- 
track  and  side-track  systems  must  be  stopped,  and  the  legislation 
of  the  Fifty-eighth  Congress  which  declares  it  to  be  unlawful 
for  any  person  or  corporation  to  offer,  grant,  give,  solicit,  accept, 
or  receive  any  rebate,  concession,  or  discrimination  in  respect 
of  the  transportation  of  any  property  in  interstate  or  foreign 
commerce  whereby  such  property  shall  by  any  device  whatever 
be  transported  at  a  less  rate  than  that  named  in  the  tariffs 
published  by  the  carrier  must  be  enforced.  For  some  time  after 
the  enactment  of  the  Act  to  Eegulate  Commerce  it  remained 
a  mooted  question  whether  that  act  conferred  upon  the  Inter- 
state Commerce  Commission  the  power,  after  it  had  found  a 
challenged  rate  to  be  unreasonable,  to  declare  what  thereafter 
should,  prima  facie,  be  the  reasonable  maximum  rate  for  the 
transportation  in  dispute.  The  Supreme  Court  finally  resolved 
that  question  in  the  negative,  so  that  as  the  law  now  stands  the 
Commission  simply  possess  the  bare  power  to  denounce  a  partic- 
ular rate  as  unreasonable.  While  I  am  of  the  opinion  that  at 
present  it  would  be  undesirable,  if  it  were  not  impracticable, 


finally  to  clothe  the  Commission  with  general  authority  to  fix 
railroad  rates,  I  do  believe  that,  as  a  fair  security  to  shippers, 
the  Commission  should  be  vested  with  the  power,  where  a  given 
rate  has  been  challenged  and  after  full  hearing  found  to  be  un- 
reasonable, to  decide,  subject  to  judicial  review,  what  shall  be 
a  reasonable  rate  to  take  its  place;  the  ruling  of  the  Commis- 
sion to  take  effect  immediately,  and  to  obtain  unless  and  until 
it  is  reversed  by  the  court  of  review.  The  Government  must 
in  increasing  degree  supervise  and  regulate  the  workings  of  the 
railways  engaged  in  interstate  commerce;  and  such  increased 
supervision  is  the  only  alternative  to  an  increase  of  the  present 
evils  on  the  one  hand  or  a  still  more  radical  policy  on  the  other. 
In  my  judgment  the  most  important  legislative  act  now  needed 
as  regards  the  regulation  of  corporations  is  this  act  to  confer  on 
the  Intei'state  Commerce  Commission  the  power  to  revise  rates 
and  regulations,  the  revised  rate  to  at  once  go  into  effect,  and 
to  stay  in  effect  unless  and  until  the  court  of  review  reverses  it. 
Steamship  companojes  engaged  in  interstate  commerce  and 
protected  in  our  coastwise  trade  should  be  held  to  a  strict  ob- 
servance of  the  interstate  commerce  act. 


Extract  from  Speech  of  Secretary  Taft  to  Republican  State 
Convention  at  Columbus,  Ohio,  May  24th,  1905. 

******      ****      **      **      ***** 
American  Railways  Typify  Growth. 

The  American  railroads  ought  to  be,  and  are  to-day,  the  pride 
of  this  country.  They  typify  in  the  nnost  satisfactory  way  the 
energy  and  growth  of  which  this  people  is  capable.  With  mileage 
greater  than  that  of  all  of  the  rest  of  the  world  together,  con- 
structed almost  wholly  as  a  matter  of  private  enterprise,  they 
measure  not  only  the  individual  energy  of  the  business  men 
of  this  country,  but  they  mark,  as  one  of  its  best  indexes,  the 
intelligence  of  the  people  between  the  parts  of  whose  enormous 
expanse  of  territory  there  is  such  ease,  rapidity  and  cheapness 
of  oommunieation.  It  was  inevitable  in  the  growth  of  railways 
and  their  construction  from  one  town  to  another,  that  they 
should  lengthen  by  union  and  additions  until  great  trunk  lines 
should  reach  from  the  Mississippi  river  to  the  Atlantic,  on  the 
one  side,  and  from  the  same  great  river  to  the  Pacific,  on  the 
other,  and  that  there  should  be  trunk  lines,  not  so  many,  but 
still  increasing  in  number,  connecting  the  Canadian  line  of  our 
country  with  the  gulf  and  republic  of  Mexico. 

The  control  of  a  single  trunk  line  of  the  magnitude  of  one  of 
these  involves  the  wielding  of  great  power  ove;r  men  and  things. 
On  the  possibility  of  cheap  transportation  depends  the  existence 
or  non-existence  of  markets.  Therefore,  the  controller  of  a  trunk 
line  may,  by  the  rates  of  transportation  imposed  upon  the  traffic, 
make  or  break,  if  he  is  permitted  to  exercise  his  power  arbi- 
trarily, the  prosperity  of  any  particular  town  or  locality  or 
individual  situate  only  on  this  one  line  of  railway  and  engaged 
in  agriculture  or  manufacturing  or  other  industry.  He  should 
treat  each  town  and  locality  with  absolute  justice  and  equality, 


and  all  individuals  alike  without  the  slightest  discrimination  in 
favor  of  any. 

But  the  having  of  such  a  power  as  thisi  has  in  times  past 
tempted  many  controller  of  railroads  to  use  it  for  the  benefit 
of  one  corporation  as  against  another,  for  the  benefit  of  one 
shipper  as  against  another,  for  the  benefit  of  one  locality  as 
against  another,  and  sometimes  to  use  it  for  the  purpose  of 
exacting  freight  rates  in  excess  of  those  which  reasonable  compen- 
sation for  the  carriage  and  investment  would  justify.  Gen- 
erally the  genius  of  the  common  law  is  found  in  the  expression 
"caveat  emptor,"  or  in  the  homely  phrase,  "every  man  for 
himself  and  the  devil  take  the  hindmost. ' ' 

The  principal  is  that  in  the  long  run  in  this  country  where 
opportunities  are  equal  and  competition  has  its  full  sway,  it  is 
most  unwise  for  Government  by  law  to  attempt  to  interfere 
with  the  economic  Uiw  of  supply  and  demand  which  fixes  prices 
both  for  labor  and  for  goods.     It  was  always  recognized,  how- 
ever, at  common  law,  even  in  the  days  when  coaches  were  the 
only  means  of  travel,  and  when  the  heavy  wagons  or  pack  horses 
were  the  only  means  of  transportation,  that  the  economic  law  of 
supply  and  demand  w^ould  not  suffice  to  secure  reasonable  rates 
for  either  passenger  or  freight  traffic  as  between  the  individual 
and  the  common  carrier  or  owner  of  the  coach  or  wagon  line. 
The  reason  for  the  difference  was  that  the  single  member  of  the 
public  was  not  supposed  to  be  able  to  deal  on  an  equality  with 
the  public  common  carrier  who  enjoyed  a  franchise  of  dealing 
with  the  public  and  with  respect  to  whom  there  was  frequently 
not  compensation  sufBcient  to  secure  reasonable  rates.    Hence  it 
was  that  at  common  law  if  a  common  carrier  refused  to  carry 
goods  at  a  reasonable  rate  and  the  owner  of  the  goods  paid  an 
unreasonable  rate,  he  might  bring  suit  to  recover  back  from  the 
carrier  the  difference  between  a  reasonable  and  unreasonable 
rate  for  the  service  rendered. 
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Regulation  of  Railroad  Rates. 

Tlie  same  rule  obtains  in  all  countries  where  there  is  any  con- 
siderable amount  of  public  travel,  and  laws  have  generally  been 
adopted  from  time  to  time  to  regulate  the  charging  of  the  rail- 
way rates.  Some  years  ago  the  feeling  that  the  railroads  needed 
regulation  manifested  itself  in  the  passage  of  the  so-called  in- 
terstate commerce  law  by  the  Congress  of  the  United  States. 
This  provided  for  the  appointment  of  an  Interstate  Commerce 
Commission,  before  whom  complaints  of  excessive  rates  and  of 
discriminaition  in  rates  might  be  lodged,  and  after  a  finding 
and  order  in  favor  of  the  complainant  and  a  failure  of  the 
defendant  railway  company  to  obey  the  commission's  order, 
a  provision  was  made  by  which  appeal  could  be  made  to  the 
United  States  court  to  secure  such  compliance  with  the  order  as 
the  court  might  deem  proper. 

I  do  not  think  it  too  mucTi  to  say  that  the  administration  of 
the  law  under  the  Interstate  Commerce  law  with  amendments, 
has  accomplished  much  and  that  conditions  as  to  excessive  and 
discriminating  rates  and  rebates  have  been  improved.  But  it 
is  also  true  that  inequality  and  injustice  remain  and  the  law  has 
not  accomplished  all  that  was  hoped  for  by  those  who  passed  it. 

The  proposed  remedial  bill  as  it  has  passed  the  House  of 
Representatives  attempts  to  give  more  power  to  the  railroad  com- 
mission so  that  its  orders  when  made  shall  be  effective  until  set 
aside  by  judicial  hearing.  It  does  not  as  yet  provide  for  a 
general  fixing  of  a  table  of  rates  by  the  commission,  but  onlj'- 
calls  for  a  fixing  of  a  maximiun  rate  upon  complaint  with 
respect  to  a  specific  instance  of  injustice.  It  seems  a  moderate 
measure,  calculated  to  give  the  added  power  to  the  commission 
necessary  to  effectiveness  in  remedying  specific  wrongs  in  rates 
without  creating  an  all-powerful  tribunal  which  shall  in  advance 
take  away  from  railways  the  power  of  rate-making  and  of 
elastically  responding  to  varying  conditions.     It  will  not  thus 
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paralyze  individual  effort  in  meeting  the  changing  demands  of 
trade. 

Just  what  remedy  will  be  reached  after  the  new  Congress  shall 
have  considered  the  matter,  after  all  the  evidence  has  been 
heard,  after  they  have  become  charged  with  the  popular  wish, 
of  course  we  can  not  now  anticipate,  but  we  can  certainly  trust 
our  lawgivers  to  respond  to  the  popular  demand  and  to  regulate 
the  railway  so  far  as  they  ought  to  be  regulated  withoui  inttT- 
fering  with  that  control  over  their  own  property  and  with  that 
motive  for  efficiency  and  economic  management  which  are  still 
required  to  make  successful  the  enormous  >  business  of  railway 
transportation  in  America. 

This  question  must  be  settled  by  the  Republicans.  Republi- 
cans may  now  differ  as  to  the  details,  but  in  the  end  the  Repub- 
lican party,  standing  by  the  vote  of  a  majority  of  its  members 
and  recognizing  the  necessity  for  party  rule,  will  reach  a  result 
which  will  accomplish  something. 

One  of  the  chief  reasons  for  the  continued  success  of  the  Re- 
publican party  is  the  fact  that  its  members,  its  leaders,  its  repre- 
sentatives, are  all  imbued  and  strongly  imbued  with  a  seusi  of 
responsibility  to  the  people  as  to  existing  wrongs,  with  a  sense 
of  the  necessity  that  some  affirmative  course  in  respect  to  them 
must  be  followed  by  the  party,  that  some  action  must  be  the  re- 
sult of  the  party  deliberations,  that  the  extreme  views  of  a  rule 
or  ruin  obstructing  minority  must  bend  to  the  more  moderate 
views  of  the  majority,  and  that  successful  party  government 
is  a  government  by  concessions  with  as  large  a  measure  of  pro- 
gress as  men  of  views  differing  in  detail  but  of  the  same  general 
tendency,  can  attain. 

The  Republican  party,  by  its  enemies,  is  falsely  charged  with 
being  a  party  of  the  corporations  and  a  party  of  the  wealthy. 
The  history  of  its  sacrifices  in  favor  of  human  rights,  and  of 
its  contests  for  individualism  against  socialism  is  a  triumphant 
refutation  of  the  charge.    The  charge  is  given  a  specious  support 


by  the  fact  that  the  party  sacredly  respects  the  right  of  property 
as  "wiell  as  that  of  life  and  liberty,  and  therefore  it  labors  to 
conserve  the  vested  interests  of  the  country;  but  such  desire 
never  prevents  it  in  due  course  from  making  every  effort  to 
remedy  the  abuses  for  which  such  vested  interests  may  be  at 
times  responsible. 

Mr.  Bryan  represents  an  element  of  the  Democratic  party 
that  is  hastening  as  rapidly  as  possible  toward  a  doctrine  in 
which  vested  interests  are  little  regarded.  He  is  now  formulat- 
ing a  doctrine  in  favor  of  the  Government  ownership  of  com- 
mercial railroads  to  which  he  hopes  to  lead  his  party.  Against  this 
proposition,  I  feel  confident  the  Republican  party  will  always 
set  its  face  like  flint. 

I  shall  not  stop  to  review  the  arguments  against  it  or  to  point 
out  what  an  immense  stride  towards  socialismi  and  against  in- 
dividual energy  and  thrift  and  industry  Government  ownership 
of  commercial  railroads  would  be.  I  only  refer  to  it  as  Mr,  Bry- 
an's remedy  for  the  abuses  of  which  it  is  said  the  railroad  com- 
panies are  guilty  and  as  an  additional  reason  why,  if  such  abuses 
exist,  as,  in  some  measure,  we  know  they  do,  we  should  take  all 
reasonable  steps  to  remedy  them  in  the  direction  of  an  increased 
and  effective  power  of  Government  supervision  and  regulation, 
in  order  to  meet  the  argument  that  Government  ownership  is  the 
only  cure. 


Extract  from  Republican  Platform,  adopted  at 
Columbus,  Ohio,  May  25,  1905. 


"We  also  endorse  every  effort  for  the  active  enforcement  of 
existing  laws  to  stop  all  unjust  discriminations  and  special 
favors  in  the  form  of  rebates  or  any  other  device  and  we  favor 
such  further  legislation  on  that  subject  with  adequate  penalties 
as  may,  after  full  investigation,  seem  to  the  Republican  Congress 
and  administration  wise  and  conservative,  yet  adequate  to  pre- 
vent unfair  advantage  to  any,  and  to  promote  and  insure  the 
rights  of  all  individaials  in  this  and  other  localities." 


Extract  from  Democratic  Platform,  adopted  at 
Columbus,  Ohio,  June  28th,  1905. 

******      ***#      **      **      ***** 

"We  demand  of  our  Representatives  in  Congress  to  aid  in  the 
enactment  of  such  laws  as  will  prevent  all  rebates  and  secret 
contracts  by  railways,  and  will  guarantee  the  same  service  to 
every  citizen.  We  favor  the  conferring  upon  the  Interstate 
Commerce  Commission  the  power,  when  it  finds  a  rate  unreasona- 
ble, to  fix  a  reasonable  rate." 


Extract  from  Speech  of  Senator  Foraker  at  Bellefontaine, 
Ohio,  September  23d,  J  905. 

******      ****      **      **      ***** 

Railroad  Legislation. 

Another  donijestic  business  question  bas  arisen  wit'h  respect  to 
the  railroads.  It  has  been  charged  that  freight  rates  are 
too  Mgh,  that  rebates  are  secretly  given  and  that  discriminations 
are  practioed,  and  it  is  proposed  that  all  these  evils  shall  be  cured 
by  conferring  the  rate-making  power  on  the  Interstate  Commerce 
Commission. 

A  great  deal  of  testimony  has  been  taken  of  shippers  a^d 
railroad  officials  and  experts,  and  many  interesting  and  valuable 
statistics  have  been  gathered. 

From  this  evidence  it  appeal's  that  there  are  various  kinds 
of  practices  and  abuses  that  shiould  be  prohibited,  and  thei^  will 
no  doubt  be  legislation  of  that  character  at  the  approaching 
session  of  Congress,  for  there  can  be  mo  question  about  the  power 
or  wdsdom  of  appropriate  regulation  of  the  railroad  business 
of  the  country.  But  it  also  appears  that  the  United  States  is 
mrach  more  fortunate  in  her  railways  than  any  other  country. 

The  following  article,  based  on  an  official  bulletin  issued  by 
the  Departmieut  of  Commerce  and  Labor,  'appeared  in  The  Cin- 
cinnati Enquirer  a  few  days  ago : 

"Compilations  made  from  foreign  and  domestic  statistsics 
show  a  freight  rate  on  English  roads  per  mineral  ton-mile  of  1.93 
cents.  A  ton-mile  of  merchandise  or  live  stock  costs  2.94  cents, 
and  on  all  commodities  an  average  of  2.32  cents.  Against  these 
the  figures  for  the  Uaited  States  are  startlingly  small,  being  0.58 
cent.  On  German  roads  it  is  1.42  cent,  on  French  1.55  cent, 
Austrian  1.16  cent  and  Hungarian  1.30  cent. 

"Rates  In  England. 

"England's  passenger  rates  per  mile,  according  to  the  business 
magazine,  on  the  same  classes  as  there  cited  for  the  United 
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States,  were  4  cents,  Germany's  3.8  cents.  For  their  averafje 
day 's  wages  worlvmen  can  travel  as  follows :  American  65  miles, 
British  35  miles,  Grcrmany  53  miles,  French  40  miles,  Belgian 
36  miles,  Italian  38  miles  and  East  Indian  21  miles. 

"On  Amierican  roads  locomotive  engineers  average  $4  a  day, 
England  $1.62,  Bielgian  $1.01;  Amierican  firemien  get  $2.28  a 
day,  British  91  cents,  Belgian  72  cents.  Railroad  laborers  in  the 
United  States  get  from  two  to  four  times  as  much  as  on  foreign 
roads.  Forty  per  cent,  of  the  gross  earnings  of  the  American 
railroads  goes  to  labor,  while  only  25  per  cent,  goes  to  caipital. 
In  England  Labor  gets  27  per  cent.,  capital  38  per  cent. ;  in  Ger- 
many the  division  is  equal." 

It  will  be  noted  that  rates  sure  moiclh  lower  in  this  country 
than  in  any  other,  although  labor  and  other  coste  of  operation 
are  niueh  higher.  Shippers  and  railroad  men  alike  confirm  these 
statistics  by  testifying  tthat  rates  in  this  comitry  are  on  the 
average  as  low  as  could  be  expected,  especially  for  long  distances. 

Question  of  Rebates. 

With  rates  not  higher  than  what  is  reasonable  and  just 
under  all  circumstances  shippers  are  next  most  concerned  about 
rebates.  Every  man  wants  to  know,  and  has  a  right  to  know, 
that  he  is  treated  precisely  as  all  his  fellow-shippers  are  treated ; 
that  his  competitors  do  not  receive  a  preference  that  will  enable 
them  to  undersell  him  and  breiak  him  up  and  drive  him  out  of 
business.  For  years  thie  giving  of  such  rebates  was  a  common 
practice,  resorted  to  by  railroads  in  their  competition  with  each 
other  for  freight  traffie.  Its  unjust  and  ruinous  consequences 
were  universally  felt. 

To  remedy  this  evil,  with  othere,  in  February,  1903,  the  Con- 
gress passed  what  is  commionly  known  as  the  Elkins  law.  The 
provisions  of  this  measure  were  carefully  considered  and  framed 
with  a  view  to  breaidng  up  and  destroying  the  whole  rebate 
system,  to  the  end  that  all  shippers  might  enjoy  the  same  rights 
and  be  treated  with  absolute  equality  in  the  use  of  the  railroads 
of  the  country  for  interstate  commerce. 
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It  is  very  gratifying  to  be  able  mow  to  state  tbjat  railroad 
uuen  and  shippers  alike  testify  with  substantial  unanimity  that 
the  law  has  been  so  successful  in  its  operation  that  the  granting 
of  rebates  has  been  practically  discontinued,  or  that,  if  not 
wholly  discontinued,  the  law  has  been  found,  by  practical  tests 
of  its  efficiency,  to  be  ample,  if  properly  enforced,  to  thoroughly 
acconuplish  its  purpose. 

Discriminations. 

The  remaining  ground  of  complaint  is  that  discriminations 
are  practiced. 

There  are  so  many  forms  of  discrimination  that  this  charge 
is  a  veiy  broad  and  serious  one.  There  may  be  discriminations 
between  individuals,  between  comanodities  and  between  localities. 
They  may  be  practiced  by  giving  rebates,  by  classification,  by 
false  weights,  by  refusing  or  neglecting  to  furnish  cars  equally 
and  alike  to  all  shippere,  by  allowing  terminal  charges,  elevator 
charges,  or  by  inequalities  of  rates  as  between  different  points, 
by  charges  for  private  cars,  refrigerator  ears,  icing  charges,  etc. 

The  methoids  and  devices  resorted  to  are  so  numerous  that 
it  is  almost  impossible  to  enumerate  them,  but  for  every  such 
discrimination,  no  matter  how  practiced,  the  law  as  it  now  stands 
was  intended  to  provide  a  remedy. 

The  difficulty  is  not,  therefore,  with  the  spirit  of  the  law,  but 
with  its  text.  The  statutes  applicable  can  be  made  much  more 
explicit  and  efFective,  and  as  a  result  of  the  investigations  that 
have  been  miade  and  the  consideration  that  has  been  given  to 
this  subject  there  will  undoubtedly  be  appropriate  legislation 
enacted  at  the  next  session  of  Congress  to  prohibit  and  punish 
in  so  far  as  it  may  be  possible  so  to  provide,  all  these  discrimina- 
ting abuses. 
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Many  Only  Apparent. 

But  the  truth  is  that,  while  there  are  many  Idnds  of  discrimina- 
tions to  be  complained  of,  there  are,  on  the  other  hand,  many 
alleged  disorimina/tions  that  investigation  has  shown  are  only 
apparent. 

For  instance,  the  rate  on  freight  from  New  York  to  San 
Franciscio  is  less  than  half  whiat  it  is  from  New  York  to  Denver 
and  other  intermediate  places,  practically  only  half  the  distance. 
By  eoni'parison  this  loolcs  like  willful  discrimination  and  extor- 
tion as  against  these  intermediate  points,  'but  it  isn't. 

There  is  a  good  reason  for  what  at  first  thought  seems  so 
inexcusable. 

It  has  been  shown  that  the  rates  to  these  intermediate  points 
do  not  yield  to  the  railroads  more  than  a  fair  return  for  the. 
service  rendered;  that  they  are  not  only  reasonable,  measured 
by  that  standard,'  but  that  they  are  miuch  lower  than  the  rates 
charged  for  a  similar  service  in  any  other  country. 

The  explanation  for  the  difference  is  in  the  fact  that  the 
through  rates  to  San  Francisco  are  unreasonably  low,  due  to 
the  fact  that  the  shipper  from  New  Yoi'k  has  an  option  to  shig  by 
water,  and  the  railroads  must  accept  the  low  rates  charged  for 
water  transportation  for  the  through  haul  or  else  lose  the  busi- 
ness altogether,  and  they  prefer,  inasmuch  as  they  must  make  the 
haul  anyhow,  to  take  the  business  at  these  low  rates  rather  than 
lose  it  altogether,  notvv-'ithstanding  if  they  could  not  miake  up 
for  it  elsewhere  they  would  be  bankrupted. 

Cincinnati  Instance. 

Cincinnati  affords  another  illustration.  That  city  is  situated 
only  about  one-half  the  distance  from  Atlanta  that  New  York  is 
from  Atlanta,  yet  New  York  has  practically  as  low  an  all-rail 
rate  to  Atlanta  as  Cincinnati  has,  but  why?  Not  because  the 
railroads  want  to  discriminate  against  Cincinnati,  but  because 


'  14 

the  New  York  shipper  has  the  advantage  of  water  transporta- 
tion, with  its  low  rates,  for  the  greater  part  of  the  distance  to 
the  near-by  points  on  the  coast. 

Illustrations  might  be  nmTltiplied  almost  without  number  to 
show  that  what  appear  to  be  discriminations  are  in  many  in- 
stances found  on  investigation  to  be  due  to  the  law  of  competi- 
tion and  the  result  of  natural  forces  and  conditions,  over  which 
neither  Congress  nor  the  railroads  have  any  control. 

There  are,  however,  many  cases  for  whioh  there  is  no  such  ex- 
cuse, and  for  which  we  must  and  will  provide  an  effective, 
remedy.  But  it  does  no't  follow  that  to  remedy  these  abuses  the 
rat€-malting  power  should  be  conferred  on  the  Interstate  Com- 
merce Commission,  as  the  Ohio  Democratic  platfonn  of  this  year 
proposes. 

I  believe  suoh  a  provision  is  unniecessary  to  correct  the  evils 
complained  of  and  that  it  would  be  both  unwise  and  unjust. 

The  Intei-state  Commerce  Commission  is  composed  of  five 
very  caipable,  upright  gentlemen,  who  have  rendered  good  serv- 
ice, but  neither  they  nor  any  other  similar  body,  acting,  as  they 
must  act,  could  satisfactorily  discharge  such  a  duty. 

The  Supreme  Court  said,  as  to  the  rate-making  power,  in 
what  is  known  as  the  maximum  rate  case  that,  on  account  of 

"the  large  amount  of  property  invested  in  railroads,  the  various 
companies  engaged  therein,  the  thousands  of  miles  of  road,  and 
the  millions  of  tons  of  freight  carried,  the  varvnng  and  divers 
conditions  attached  to  such  a,  right,  is  a  power  of  supreme  deli- 
cacy and  importance," 

The  rate  making  is  proba])ly  the  miost  complicated  and  difficult 
work  connected  with  transportation.  The  railroads  employ  for 
this  work  the  brightest  nd  most  .skillful  men  they  can  find. 
These  men  commiand  large  salaries  and  earn  them.  Their  work 
is  of  scientific  character.    It  can  not  be  done  except  by  experts. 

The  railroad  systems  of  the  country  have  probably  more  than 
5,000  men  in  their  employment  to-day  doing  nothing  else  but 
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making  transportation  rates  for  the  traffic  that  is  being  hauled. 
Their  work  extends  from,  ocean  to  ocean. 

Concerns  Every  Section. 

It  embraces  every  section,  every  commodity,  every  condition, 
every  classificaition.  It  is  their  business  not  only  to  make  rates 
that  will  yield  proper  revenue  to  the  railroads,  but  also  from 
time  to  time  SiO  to  reduce,  alter  and  change  rates  as  to  develop 
the  country  through  which  the  respective  roads  pass,  encourage 
new  industries  along  their  lines,  meet  new  competitors  that  come 
into  their  territory,  and  from  year  to  year,  and  month  to  month, 
and  week  to  week,  and  day  to  day,  and  almoist  hour  to  hour  meet 
the  ever  rapidly  changing  conditions  that  are  brought  about 
through  the  natural  operation  of  the  forces  of  trade  and  com- 
merce. 

They  must,  of  necessity,  meet  as  nearly  as  possible  the  re- 
quirements of  their  patrons.  They  must,  therefore,  not  only 
make  rates  as  low  as  justice  to  the  railroads  will  allow,  but  they 
must  make  them  interdependent,  so  that  shippers  can  with  facil- 
ity send  their  products  throughout  the  whole  country. 

A  better  wiay  may  be  found  of  making  these  rates  than  that 
which  is  now  in  vogue,  but  I  do  not  believe  it  possible  for  Con- 
gress to  provide  it  by  entrusting  such  a  complicated  delicate 
and  vitally  imp-ortant  duty  to  any  such  agency  of  its  creation 
as  is  that  which  has  been  proposed. 

There  are  serious  legal  questions  involved  in  such  a  proposi- 
tion. There  are  numerous  difficulties  of  a  practical  character 
that  mTLst  arise  the  moment  the  Government  undertakes  such 
a  duty. 

It  is  impossible  on  this  occasion  to  take  up  these  objections 

in  detail.     I  content  myself,  therefore,  with  one  or  two  general 
observations. 
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Freight  Business  Doubled. 

During  the  last  eight  years  the  freight  business  of  the  country 
has  doubled  in  volume.  In  consequence  there  has  been  and  is 
now  a  congested  condition  everywhere  with  respect  to  the  trans- 
portation of  freight,  and  the  railroads  in  consequence  have  been 
driven  to  the  necessity  of  lowering  grades,  straightening  curves, 
enlarging  tunnels,  strengthening  bridges,  multiplying  equipment 
and  increasing  motive  power  to  enable  them  to  meet  the  de- 
mands upon  them  of  the  business  of  the  country. 

For  improveinents  of  this  character  they  are  sh«wn  to  have 
expended  during  the  last  eight  years  the  enormous  sum  of 
$1,500,000,000. 

From  one  end  of  the  land  to  the  other  this  kind  of  work  is 
now  in  progress.  If  this  increase  of  business  continues  for  eight 
years  more  at  the  same  rate  of  progression,  and  the  indications 
are  that  it  will,  it  will  be  impossible  for  the  railroads  to  handle 
it,  unless  in  the  meantime,  in  addition  to  the  general  improve- 
ments mentioned,  they  double  and  quadruple  their  main  lines, 
or  double  and  quadruple  their  existing  tracks  and  equipment. 

Of  Vital  Interest. 

In  this  work  we  are  all  vitally  interested.  We  want  it  to  go  for- 
ward without  let  or  hindrance,  to  the  end  that  business  may  be 
conveniently  and  economically  transacted,  and  also  and  espe- 
cially that  there  may  be  the  greatest  possible  safety  for  life  and 
limb  to  the  millions  who  travel.  We  should  take  heed,  therefore, 
that  we  do  not  destroy  or  impair  the  enterprise  or  the  credit 
and  financial  ability  of  the  railroads  to  raise  and  expend,  in  the 
way  indicated,  the  hundreds  of  millions  necessary  to  carry  for- 
ward this  great  work. 

To  take  control  of  the  rate-making  power  is  to  take  charge 
of  the  revenue  of  the  roads,  and  that  means  that  the  Oovemment 
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is  to  assuane  the  responsibility,  not  only  of  determining  what 
rates  shall  be  charged,  but  also  of  necessity  how  much  money  a 
railroad  shall  be  allowed  to  make,  and  thus  determine,  also,  of 
necessit}^  what  improvements  it  shall  be  permitted  to  make,  what 
extensions  it  may  build,  what  equipment  it  must  provide,  what 
new  tracks  it  may  lay  and  what  kind  of  service  it  shall  render, 
for  rates  are  so  interdependent  that  there  is  no  such  thing  pos- 
sible as  changing  one  without  affecting  many. 

Delusion  Is  Refuted. 

Any  other  notion  is  a  delusion  refuted  by  conditions  and 
experience.  In  short,  if  the  Government  is  to  determine  how 
much  money  a  railroad  shall  be  allowed  to  m,ake  it  must  of 
necessity  determine,  also,  what  expenditures  shall  be  permitted. 
None  of  these  things  can  be  escaped  and  none  of  them  can  be 
done  by  the  Government  so  well  as  they  are  now  being  done  by 
the  companies  themselves. 

Such  has  been  the  experience  of  every  country  that  has  under- 
taken such  a  task,  and  will  be  ours  also  under  similar  circum- 
stances. 

The  time  wias,  and  not  veiy  long  ago,  when  it  was  a  maxim 
recognized  and  advocated  by  all  political  parties,  but  especially 
by  the  Democratic  party,  that  that  country  was  best  governed 
that  was  least  governed.  Now  the  tendency  seems  to  be  in  the 
opposite  direction;  for  every  ill,  real  or  imaginary,  from  which 
we  may  suffer,  governmental  relief  oi'  control  is  sought.  Much 
good  has  been  accomplished  in  this  way,  but  the  pendulum 
should  not  be  allowed  to  swing  too  far. 

Liberty  of  trade  and  oommeroe  is  the  life  that  imparts  compe- 
tition and  secures  a  healthy  and  vigorous  development  of  our 
resources.  If  it  be  unduly  hampered  and  restricted  greater 
evils  will  result  than  we  are  now  striving,  to  escape. 
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Republicans  Know  Duty. 

At  another  time  I  shall  pursue  this  subject  further.  My  only 
purpose  now  is  to  indicate  the  serious  character  of  what  is 
proposed  and  the  necessity  for  the  most  intelligent  and  consid- 
erate solu/tion  of  the  difficult  problem. 

The  Republican  party  is  alive  to  its  duty  in  this  respect  and 
will  not  desist  from  its  efforts  until  it  has  worked  out  the  best 
possible  results. 

We  have  212,000  miles  of  railroads  in  the  United  States, 
and  they  have  issued  for  their  construction,  equipment,  im- 
provement and  maintenance  $14,000,000,000  in  round  numbers 
of  railroad  bonds,  stocks  and  other  securities,  most  of  which 
are  now  held  by  our  own  citizens. 

All  classes  of  people  and  all  kinds  of  business  are  interested 
in  the  subject  and  will  be  affected,  favorably  or  unfavorably, 
by  whatever  may  be  done.  A  false  step  might  work  the  most 
serious  injury  to  the  country's  welfare  and  the  people's  pros- 
perity. 

It  is  not  necessary  to  say  that  the  Democratic  party  is  inca- 
pable of  satisfactorily  dealing  with  such  a  complicated  and 
difficult  prdblem,  because  it  is  sufficient  for  present  purposes 
and  more  agreeable,  to  say  only  that  the  Republican  party  is 
far  better  qualified  for  this  most  important  work. 

If  this  be  true,  we  shall  prove  unfaithful  to  ourselves  if  we 
do  not  continue  it  in  power,  for  it  is  our  duty  to  all  interests 
involved  and  to  the  country  as  a  whole  to  choose  at  this  time, 
as  well  as  at  other  times,  the  most  acceptable  agency  that  can 
be  secured  for  the  administration  of  our  public  affairs. 


Interview  with  Senator  Foraker,  September  26th,  1905, 
as  published  in  Cincinnati  Commercial-Tribune. 

"There  will  doubtless  be  conflicting  comments  on  what  I  said 
at  Belief  ontaine  about  the  railroad  question,  "he  said.  "Th^re 
are  many  who  think  the  rate-^making  power  should  be  conferred 
on  the  Interstate  Commerce  Commission,  or  on  some  other  Grov- 
ernmental  agency.  The  Ohio  Democratic  platform  of  this  year 
declared  in  favor  of  that  proposition.  Mr.  Bryan  has  been  advo- 
cating it  for  years.  The  great  mass  of  the  Democratic  party 
are  in  favor  of  that  kind  of  legislation. 

"A  good  many  Republicans  entertain  the  same  view,  but  I 
do  not  believe  it  would  be  wise,  and  the  Republicans  of  Ohio 
did  not  think  so  when  they  made  their  platform  this  year,  for, 
although  invited  to  do  so,  particularly  by  the  speech  made  by 
Secretary  Taft,  who  was  the  temporary  chairman  of  the  conven- 
tion, they  refused  to  make  such  a  declaration. 

"I  was  not  at  the  convention  and  had  nothing  to  do  with  that, 
but  I  was  very  much  gratified  to  see  the  Republicans  of  Ohio 
take  the  stand  they  did.  I  think  there  is  some  difference  of 
opinion  on  the  subject  among  the  Republicans  of  this  state, 
but  I  am  satisfied  the  sentiment  is  overwhelming  against  the 
proposition  so  far  as  the  Republicans  of  Ohio  are  concerned, 
and  I  believe  the  same  will  prove  true  as  to  Republicans  through- 
out the  country. 

"But,  however  that  may  be,  it  is  an  all-important  question, 
far-reaching  in  its  consequences,  and  it  is  well  enough  to  have 
it  discussed.  The  campaign  affords  a  good  opportunity  for 
education.  I  will  be  very  much  gratified,  indeed,  if  anything  I 
have  said  shall  lead  to  a  discussion  of  the  subject  before  the 
people.  I  have  no  opinions  to  conceal  about  anything,  either  at 
home  or  abroad,  in  the  campaign  or  in  the  Senate,  and  my  con- 
victions on  this  subject  are  so  positive  that  I  have  no  question 
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as  to  what  my  duty  may  be.  «  I  do  not  know  what  any  other 
Senator  thinks  about  it,  except  as  I  have  learned  incidentally, 
for  the  question  has  not  l)een  presented  to  the  Senate. 

"The  Interstate  Commerce  Committee,  of  which  I  am  a  mem- 
ber, has  taken  much  testimony  and  miade  a  painstaking  examina- 
tion of  the  matter.  I  do  not  know  what  any  member  of  the 
committee  will  do,  except  in  a  general  way,  but  it  is  my  im- 
pression that  a  majority  of  the  committee  will  oppose  con- 
ferring the  rate-making  power  on  the  Interstate  Commerce 
Commission. "  , 

In  answer  to  a  question  as  to  whether  such  an  attitude  upon 
the  part  of  the  majority  of  the  committee  would  not  precipitate 
a  conflict  between  President  Roosevelt  and  the  Senate,  Senator 
Foraker  said: 

"I  do  not  know  what  the  views  of  the  President  may  be  at 
this  time.  He  recommended  in  his  message  of  last  year  that  the 
rate-making  power  be  conferred  on  the  Interstate  Commerce 
Commission.  He  is  probably  still  of  the  opinion  that  it  would 
be  wise  so  to  legislate.  It  is  a  matter  about  which  there  can  be 
difference  of  opinion,  and  whatever  his  opinion  may  be,  it  is, 
of  course,  his  duty  to  recommend  it  to  Congress  if  he  wants  it 
embodied  in  legislation. 

"But  the  question  has  been  more  fully  investigated  since  he 
made  that  recommendation  than  it  had  been  before,  and  it  may 
be  that  his  views  have  undergone  some  modification.  However 
that  may  be,  what  the  President  wants,  and  what  everybody  else 
wants,  is  a  remedy  for  the  evils  that  the  people  are  justly  com- 
plaining of.  I  do  not  imagine  that  the  President  cares  in  what 
particular  way  it  is  done,  so  that  it  is  done  in  the  best  way  and 
efficiently,  and  that  is  the  way  we  propose  to  do  it. 

"The  question  is  not  a  party  question,  or  if  it  is  it  is  a 
Democratic  proposition,  which  has  had  ]\Ir.  Bryan  for  its  chief 
advocate  for  a  number  of  years,  and  now  it  has  the  Democratic 
party  of  Ohio  committed  to  it  by  its  platform.'- 


21 

It  has  been  repeatedly  intimated  that  Senator  Foraker  will 
be  the  author  of  the  bill  which  the  majority  of  the  Interstate 
Commerce  Committee  will  report  to  the  Senate  this  winter,  and 
he  was  asked  if  it  were  true,  or  if  he  would  introduce  a  bill  on 
the  subject. 

"  I  do  not  know  what  kind  of  a  bill  the  committee  will  report, ' ' 
he  replied,  "and  if  I  did  it  would  be  out  of  place  for  me  to 
tell  about  it  in  advance.  I  have  some  ideas,  however,  of  my  own 
as  to  what  the  mea.sure  should  be,  and  if  the  commttee  does 
not  agree  upon  one  I  shall  feel  free  to  introduce  a  bill  on  my  own 
account. 

"I  think  there  are  some  very  gross  abuses  that  we  should 
provide  against,  and  I  think  I  know  what  kind  of  legislation 
will  effectively  cure  practically  all  of  the  complaints  I  have 
heard  of."  ' 


Interview  with  James  J.  Hooker^  published  in 
Cincinnati  Post,  September  27th,  1905. 

James  J.  Hooker,  execmtive  conimitteeman  Receivers'  and 
Shippers'  Association;  leading  merchant  and  prominent  Repub- 
lican, said: 

There  is  nothing  surprising  about  Senator  Foraker's  attitude 
on  the  rate  question.  When  eight  or  ten  members  of  the  Re- 
ceivers' and  Shippers'  Association  called  on  him  about  four 
months  ago,  during  the  time  the  Esch-Townsend  bill  was  pend- 
ing in  Congress,  the  Senator  professed  to  have  an  open  mind  in 
the  interstate  commerce  legislation. 

But  when  the  comonittee  left  his  office  there  was  an  inter- 
change of  views  among  them,  and,  without  exception,  the  opin- 
ion was  that  the  Senator  was  with  the  corporations  and  against 
tlie  people  on  any  railroad  legislation. 

The  Ohio  Republican  State  Convention  put  itself  upon  record 
in  regard  to  this  legislation  in  rather  an  ambiguous  way,  as  is 
usual  with  state  conventions  on  important  issues.  But  the  in- 
tent of  the  resolution  certainly  was  to  array  the  Republican  party 
in  support  of  President  Roosevelt's  policy  in  the  enactment  of 
interstate  commerce  legislation  that  would  give  authority  for  the 
substitution  of  reasonable  rates  for  those  that  were  deemed 
unreasonable  and  unfair. 

The  Senator,  like  all  who  are  with  the  railroads,  does  not 
state  the  question  fairly.  It  is  not  proposed  by  those  who  are 
with  the  President  that  the  rate-making  power  shall  be  turned 
over  to  la  commission  to  malce  all  the  rates  to  and  from  every 
shipping  point  in  the  United  States,  on  every  class  of  mer- 
chandise. 

The  Official  Railway  Guide  names  64,050  railroad  stations  in 
the  United   States.      Official    classification    No.    22   enumerates 
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7174  different  artides.  Therefore,  those  who  are  with  the  rail- 
roads on  this  important  question  would  have  the  public  believe 
that  a  commission  should  be  given  the  right  to  make  459,694,700 
different  rates.  Is  not  this  an  insult  to  the  intelligence  of  the 
American  people  ?    Its  absurdity  scarcely  needs  comment. 

What  President  Roosevelt  stamds  for  is  that  where  a  rate  is 
found  unjust  and  unreasonable  there  should  be  some  tribunal 
empowered  to  say  what  is  a  just  and  reasonable  rate.  And  the 
America  people  are  behind  him  upon  this  proposition.  As  an 
example,  if  Cincinnati  is  to  grow  into  a  great  city  it  must  come 
through  acting  as  an  intermediary  in  an  exchange  of  products 
between  the  North  and  South. 

In  the  rates  on  southern  products  into  the  territory  north  of 
the  Ohio  river,  and  on  products  of  Cincinnati  manufacturers 
in  the  territory  south  of  Chattanooga,  the  great  majority  of  rates 
are  unfair  and  unreasonable.  The  southbound  rates  were  made 
more  than  twenty-five  years  ago — before  the  great  expansion  of 
manufacturing  in  the  middle  west. 

The  principle  of  making  niOTthbound  rates  on  all  southern 
commodities  can  be  illustrated  from  that  on  cotton  goods.  From 
the  Georgia  cotton  milling  points  to  Cincinnati  proper  the  rate 
is  49  cents  per  100  pounds.  But  the  same  goods,  if  destined  to 
Indianapolis,  Chicago  and  other  northern  distributing  points, 
take  a  rate  of  35  cents  per  100  pounds  to  Cincinnati. 

There  is  not  a  practical  traffic  man  connected  with  a  railway 
north  of  the  Ohio  river  who  will  attempt  to  defend  the  injustice 
of  such  a  rate.  The  attention  of  Senator  Foraker  has  been 
called  to  this  particular  injustice,  as  illustrating  the  principle 
of  making  northbound  rates  on  lumber,  pig  iron,  cotton  and 
every  other  product  of  the  South. 

And  the  Republican  voters  of  Ohio  may  well  ask  why  Senator 
Foraker  is  against  the  interests  of  every  manufacturing  state' 
which  finds  a  market  in  the  South  for  its  products  or  obtains 
its  raw  material  and  manufactured  goods  from  that  section. 


Interview  with  Senator  Foraker  in  answer  to  the  interview 
of  Mr.  Hooker,  as  published  in  Cincinnati  Com- 
mercial-Tribune, October  6th,  1905. 

In  reply  to  Mr.  J.  J.  Hooker's  statement  on  the  subject  of 
railroad  rates,  Semator  Joseph  B.  Foraker  has  made  public  the 
following : 

"My  attention  has  been  called  to  Mr.  Hooker's  interview  of 
September  27,  and  I  have  read  it  over  very  hastily,  but  I  think 
I  catch  the  point  of  it  all.  I  dislike  to  appear  to  have  a  contro- 
versy with  any  of  my  fellow  citizens,  especially  any  of  my  per- 
sonal friends,  one  of  whom  Mr.  Hooker  has  been  for  many  years, 
but  his  interview  is  of  such  character  that  I  desire  to  make  a 
pretty  plain  answer  to  it. 

"In  the  first  pla,ce,  assuming  Mr.  Hooker  has  a  grievance, 
what  I  have  in  mind,  and  hope  to  see  enacted,  will  provide  for 
him  a  far  better  and  more  satisfactory  remedy  than  what  he 
proposes.  But  I  let  that  go  for  the  present  that  I  may  speak  of 
Mr.  Hooker's  case.  As  I  iiuderstand  it,  he  has  a  dye  house  in 
Covington,  Kentucky,  where  he  dyes  products  from  the  cotton 
mills  of  the  South,  most  of  which  are  locaetd  in  Oeorgia  and  in 
the  Oarolinas.  He  tells  us  that  because  he  has  to  stop  the  goods 
he  treats  at  Cincinnati,  take  them  off  the  cars,  dye  them,  repack 
and  reship  them,  he  does  not  get  the  benefit  of  the  through  rate 
that  is  allowed  his  competitors  who  have  their  bleacheries  and 
dye  houses  in  the  vicinity  of  the  cotton  mills,  and  who  have  to 
ship  only  once,  therefore,  to  reach  Chicago. 

"I  think  it  will  be  manifest  to  anybody  who  thinks  for  a 
moment,  that  Mr.  Hooker  made  a  mistake  in  not  locating  his 
bleacheries,  or  dye  house,  at  one  end  or  the  other  of  the  road  over 
which  he  is  to  ship,  for  he  could  hardly  expect  to  get  the  benefit 
of  the  through  rate,  breaking  his  shipment  at  Cincinnati. 
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"But  why  is  it  that  the  rate  on  the  products  he  treats  from 
Atlanta  to  Cineinati  is  49  cents  per  hundred,  and  why  is  it 
that  the  rate  on  a  through  shipment  from  Atlanta  to  Chicago 
is  only  55  cents  per  hundred,  of  which  the  proportion  of  the 
shipment  from  Atlanta  to  Cincinnati  is  but  35  cents  per  hun- 
dred as  against  49  cents  when  the  shipment  stops  in  Cincinnati. 

Come  In  Competition. 

"Mr.  Hooker  and  every  other  man  who  has  practical  experience 
as  a  shipper  knows  the  reason,  and  knows  that  it  is  something 
in  a  certain  sense  beyond  the  control  of  the  railroads.  It  is  due 
to  the  fact  that  the  moment  the  products  of  the  cotton  mills 
of  the  South  reach  the  Ohio  river  at  Cincinnati  they  come  in 
competition  with  the  products  of  the  cotton  mills  and  the  bleach- 
eries  and  dye  houses  of  New  England.  The  rate  from  New 
England  and  New  York  to  Chicago  is  55  cents.  To  Cincinnati 
it  is  87  per  cent,  of  55  cents,  or  about  49  cents. 

"This  being  the  ease,  the  cotton  mills  of  the  South  must  have 
as  low  a  rate  to  Cincinnati  as  the  cotton  mills  of  New  England 
have,  or  be  barred  out  of  Cincinnati.  And,  on  the  other  hand, 
the  cotton  mills  of  New  England  must  have  as  low  a  rate  to 
Cincinnati  as  the  cotton  mill^  of  the  South  have  to  Cincinnati, 
or  they  will  be  barred  out.  The  result  is  that  the  rate  is  practi- 
cally the  same,  and  necessarily  so,  from  the  mills  of  New  England 
that  it  is  from  the  mills  of  the  South  to  Cincinnati. 

"If  the  southern  roads  were  to  reduce  the  rate  below  49  cents 
the  trunk  lines  from  New  England  and  New  York  would  have 
to  make  a  corresponding  reduction  to  protect  their  shippers  in 
the  Cincinnati  market.  So  the  rate  can  not  be  either  higher 
or  lower  than  that  which  is  fixed  on  products  from  the  South 
unless  there  is  to  be  a  general  upsetting  of  all  the  rates  from  both 
the  South  and  East  to  Cincinnati.  In  other  words,  these  rates 
are  so  interdependent  that  the  disturbance  of  one  involves  the 
disturbance  of  thousands  of  others. 
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"Now  aa  to  the  through  rate  from  Atlanta  to  Chicago,  the 
same  reasons  that  fixed  the  rate  at  49  cents  from  the  South 
and  New  England  to  Cincinnati  fixed  the  rate  from  both  places 
to  Chicago.  If  the  New  England  mills  can  get  into  Chicago 
on  a  55  cent  rate  the  southern  mills  miust  do  the  same  or  stay 
out. 

Not  Arbitary, 

"In  other  words,  it  is  not  an^  arbitrary,  dictatorial  arrangemeni 
of  the  rates,  but  it  is  the  law  of  competition  and  the  natural 
operation  of  commercial  forces  that  have  fixed  the  rate  to 
Chicago  from  both  points.  But  if  the  shipper  from  Cincinnati 
is  to  be  charged  the  full  49  cents  on  the  through  shipment  to 
Chicago  there  would  be  left  only  six  cents  per  hundred  to  pay 
the  Northern  roads  for  the  haul  from  Cincinnati  to  Chicago, 
which  would  manifestly  be  unjust  to  the  roads  north  of  the 
Ohio  river. 

"In  other  words,  inasmuch  as  the  rate  can  be  only  55  cents 
from  the  South  because  it  is  only  55  cents  from  New  England, 
it  must  be  so  apportioned  that  the  roads  south  of  Cincinnati 
will  get  less  than  the  full  rate  on  shipments  stopping  there,  and 
the  roads  north  from  Cincinnati  to  Chicago  will  have  to  take  also 
a  proportionately  less  rate;  so  the  through  rate  being  only  55 
cents,  and  it  not  being  possible  to  make  it  more  than  that,  the 
Cincinnati  portion  of  the  through  rate  is  by  agreement  reduced 
to  35  cents,  and  the  portion  north  from  Cincinnati  to  Chicago 
is  reduced  from  the  local  rate  of  25  cents  to  20  cents. 

"Mr.  Hooker  located  his  dye  works  in  Covington  before  any 
such  establishments  were  located  near  the  cotton  mills  of  the 
South,  and  when  only  a  very  cheap  grade  of  goods  was  produced 
by  the  Southern  cotton  mills,  and  only  a  limited  amount  of  such 
goods.  But  the  cotton  industry  of  the  South  has  been  growing 
beyond  all  calculation  since  it  has  been  ascertained  that  the  cli- 
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matic  conditions  of  Massachusetts  are  not  necessary  to  the  suc- 
cessful milling  of  cotton,  as  was  maintained  for  many  years. 

Changing  Conditions. 

"The  cotton  mills  of  the  South  now  handle  practically  as 
much  of  the  cotton  crop  of  the  country  as  the  cotton  mills  of 
New  England  handle,  and  the  quality  of  their  products  is  rap- 
idly improving,  so  that  it  is  now  claimed  to  be  substantially  as 
good  quality  as  the  New  England  mill  product.  Consequently 
there  is  sharp  comipetition,  which  Mr.  Hooker  did  not  perhaps 
foresee  when  he  located  his  mill  in  Covington,  but  which  he  has 
been  feeling  more  and  more  each  year,  and  will  continue  to  feel 
more  and  more  hereafter.  It  is  these  changing  conditions  that 
make  rate-making  so  complicated  and  difficult  that  only  experts 
are  equal  to  its  requirements. 

"But  even  the  experts  are  unequal  to  the  task,  and  there  are 
of  course  many  injustices  and  inequalities  and  abuses,  although 
not  an3i;hing  like  so  many  as  there  were  a  few  years  ago. 

"The  Congress  took  up  this  matter  some  years  ago  and  com- 
menced a  most  careful  investigation  of  the  subject  with  a  view 
to  providing  as  far  as  legislation  can  provide  against  all  wrongs 
and  abuses  of  every  kind.  The  first  thing  we  discovered  was 
that  rates  are  not  in  and  of  themselves  too  high.  Mr.  Hooker 
so  testified  before  our  committee,  and  practically  everybody  else 
so  testified,  but  we  found  that  at  that  time  rebates  were  being 
secretly  given  by  alm^ost  every  road  in  the  country,  each  road 
claiming  that  it  had  to  give  rebates  because  its  competitors  gave 
them.  Most  of  these  rebates  were  not  given  outright  and  di- 
rectly, but  by  some  kind  of  device,  or  under  some  guise  or  ar- 
rangement, that  was  intendied  to  cover  up  the  fact  that  they  were 
rebates. 

"This  is  the  worst  abuse  that  shippers  have  ever  been  sub- 
jected to  at  the  hands  of  the  railroads.     There  has  been  for 
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years  a  conmion  outcrj^  against  it,  and  a  common  denunciation 
of  its  injustice. 

The  Elkins  Law. 

"Finally,  as  a  result  of  our  investigations,  we  passed  in  Feb- 
ruary, 1903,  w'hat  is  known  as  the  Elkins  law,  the  purpose  of 
which  was  to  break  up  rebates  and  discriminations.  We  made 
the  statute  sweeping  in  its  character,  specific  in  its  purpose,  and 
imposed  heavy  penalties  to  make  it  effective,  and  provided  for 
summary  proceedings  in  the  courts  to  enforce  it.  The  result 
was  that  promptly  there  followed  almost  entirely  a  discontinu- 
ance by  all  the  roads  of  the  practice  of  giving  rebates.  They 
recognized  the  injustice  of  it  and  the  propriety  of  drastic  legis- 
lation and  penalties,  and  would  not  longer  take  the  risk  of  con- 
tinuing such  a  practice.  That  legislation  was  enacted  without 
any  recommendation  from  the  President  or  anybody  else,  and  it 
can  be  safely  said  it  has  been  the  most  salutary  legislation  in 
connection  with  railroad  legislation  the  country  has  ever  had. 

"But  it  had  developed  that  Mr.  Hooker,  who  had  an  un- 
fortunate location  of  his  dyehouse  which  deprived  him  of  a  right 
to  through  rates,  had  resorted  to  a  plan  for  overcoming  that 
trouble.  He  started  what  he  called  the  Quick  Transfer  Com- 
pany, which  he  tells  us  was  an  unincorporated  company  organ- 
ized by  Putnam,  Hooker  &  Co. ;  the  truth  is  it  was  simply  the 
Putnam-Hooker  Company,  and  nobody  else.  Nobody  else  had 
anything  to  do  with  it.  It  did  not  do  business  for  anybody 
else.  The  business  of  this  transfer  company  was  to  take  the  un- 
bleached and  undyed  products  of  the  cotton  mills  of  the  South 
on  their  arrival  at  Cincinnati  out  of  the  cars  and  haul  them  to  the 
dyehouse  of  Putnam,  Hooker  &  Co.,  and  after  there  depositing 
them,  for  treatment,  loading  up  with  an  equal  amount  of  goods 
which  had  been  treated  and  haul  them  back  to  the  train  and  put 
them  on  board,  and  then  send  them  on  to  Chicago,  or  other  des- 
tination.    For  this  transferring  Putnam,  Hooker  &  Co.  was  al- 
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lowed  the  difference  between  local  rates  and  through  rates,  but 
it  was  doing  nothing  to  get  such  an  allowance  except  only  what  it 
would  have  had  to  do  anyhow,  and  there  was  not,  therefore,  any 
service  to  the  railroads  for  which  he  was  entitled  to  compensation 
from  them,  yet  the  railroads  made  them  the  allowance  mentioned, 
if  they  had  knowledge,  or  he  was  getting  it  without  their  permis- 
sion if  they  did  not  have  knowledge.  In  other  words,  he  was 
getting  a  rebate  for  that  was  all  it  was. 

Purely  a  Rebate. 

"That  Quick  Transfer  Company  went  out  of  business  before 
the  Elkins  law  was  passed,  on  complaint  of  Mr.  Hooker's  com- 
petitors, who  found  out  the  advantage  he  was  by  that  agency 
securing.  After  the  Quick  Transfer  Company  disappeared  an 
allowance  of  three  cents  a  hundred  was  made  Mr.  Hooker  from 
the  local  rate,  under  the  guise  of  charges  for  transfer  from  the 
railroad  to  the  dyehouse.  This  also  was  only  a  rebate  pure  and 
simple,  and  just  the  kind  of  thing  that -had  given  rise  to  so 
much  trouble  and  so  much  complaint  among  shippers.  When 
the  Elkins  law  was  passed  that  fomi  of  rebate,  along  with  every 
other  kind,  was  no  longer  practicable. 

"Congress  had  rea-ched  effectively  the  greatest  injustice  of 
which  the  shippers  had  ever  complained,  and  Mr.  Hooker  and 
tens  of  thousands  of  others  who  had  been  getting  rebates  under 
one  form  and  another  were  deprived  of  them.  Since  then  he 
has  been  very  active  in  complaining  about  the  injustice  of  the 
relative  rate  adjustment,  and  has  been  generally  without  'good 
opinion  of  the  law.* 

"Nearly  two  years  ago  he  appealed  to  the  Interstate  Com- 
merce Commission  for  relief.  There  has  been  much  testimony 
taken,  with  which,  in  a  general  way,  I  am  familiar.  Among 
other  witnesses  who  testified  was  Mr.  Hooker,  who,  in  his  testi- 
mony, set  forth  in  answer  to  questions  that  were  asked  of  him, 
practically  the  same  information  I  have  given  here.     The  Inter- 
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state  Comm'eree  Commission  has  not  yet  decided  Mr.  Hooker's 
ease.  I  do  not  know  how  they  will  settle  it.  They  may  find 
that  he  is  not  entitled  to  any  relief,  and  dismiss  his  petition,  or 
they  may  find  that  he  is  entitled  to  relief,  and  grant  it,  but  that 
does  not  end  the  matter,  even,  according  to  the  legislation  Mr. 
Hooker  is  asking  for,  because  if  the  railroads  should  be  dissat- 
isfied they  could  then  take  the  case  into  court  and  there  try  it 
all  over  again. 

"I  think  such  a  performance  a  discredit  to  the  law,  and  that 
instead  of  a  shipper  who  has  a  just  complaint  being  compelled 
to  go  to  the  expense  and  trouble  ot  a  long  and  tedious  trial  be- 
fore the  Interstate  Commerce  Commission,  and  then  afterward 
before  the  court,  he  should  be  given  a  prompt  and  efficient  rem- 
edy at  the  outset,  the  same  that  all  other  litigants  are  supposed 
to  have,  and  I  will  be  greatly  disappointed  if  the  legislation 
Congress  enacts  is  not  a  great  improvement  on  what  is  proposed. 
"I  do  not  care  to  reply  in  detail  to  what  Mr.  Hooker  has  said 
about  pig  iron,  lumber  and  other  products  from  the  South  hav- 
ing through  rates  to  points  of  destination  north  of  the  Ohio 
river  at  proportionately  lower  rates  from  the  points  of  origina- 
tion to  the  Ohio  river  than  the  pates  are  from  such  points  to  the 
Ohio   river  when  the   commodity   stops   there,   but   everybody 
knows  who  is  familiar  with  the  subject  that  the  moment  the  pig 
iron  of  the  South  crosses  the  Ohio  river  it  comes  into  direct  com- 
petition with  the  pig  iron  of  the  Pittsburg  and  other  districts, 
and  that   this   competition  increases   and   through   rates  must 
therefore  be  lower  the  nearer  the  points  are  to  Pittsburg  and 
other  northern  points  of  destination. 

Cincinnati's  Advantage. 

"Another  time  I  will  be  glad  to  elaborate  all  of  this,  but  inas- 
much as  this  interview  is  already  too  long,  I  will  stop  to  add 
only  one  other  thought,  and  that  is  an  expression  of  regret  that 
when  'Industrial  Leaders,'  so-called,  are  talking  about  Cincinnati 
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they  never  speak  of  anything-  except  Cincinnati's  disadvantages. 
For  Louisiana  products  Cincinnati  is  about  twice  as  far  distant 
from  New  Orleans  as  Atlanta  is,  and  yet,  because  of  river  trans- 
portation, we  have  a  lower  rate  than  Atlanta,  or  any  of  the  other 
similarly  situated  places.  We  have  corresponding  advantages 
over  interior  Ohio  cities  because  of  cheap  water  transportation 
on  shipments  from  the  country  constituting  the  Ohio  Valley 
and  that  which  is  tributary  to  the  Ohio  Valley. 

"When  one  undertakes  to  legislate  at  Washington  he  must 
take  into  consideration,  not  only  one  particular  dyehouse  lo- 
cated in  Covington,  Ken'tuclcy,  but  all  of  the  other  dyehouses 
throughout  the  country.  He  must  consider  the  relations  of  the 
South  and  New  England  to  the  Northwest  and  all  the  other 
points  of  our  great  country.  It  is  a  hard  thing  for  him  to  know 
sometimes  just  what  is  the  wisest  and  best  thing  for  him  to  do, 
and  he  doubtless  makes  some  mistakes,  but  I  have  never  favored 
or  opposed  any  legislation  without  at  least  knowing  what  my 
reasons  were  for  my  action,  and  any  time,  place,  or  company  is 
agreeable  to  me  to  state  those  reasons  to  my  constituents,  or 
anybody  else  who  desires  to  know  what  they  are.  Hence,  if  any- 
body wants  a  conference,  meeting,  or  debate,  I  will  be  glad  to 
accommodate  him. 

"I  have  prominently  dealt  in  this  interview  with  only  one  of 
the  complaining  shippers,  but  I  will  be  glad  in  other  interviews, 
or  speeches,  or  conferences  to  deal  with  every  one  of  them  who 
may  see  fit  to  come  foi-ward  as  Mr.  Hooker  has  with  an  exploita- 
tion of  his  particular  complaints  and  the  grounds  for  the  same. 

As  To  Personal,  Interest. 

"Finally,  at  the  close  of  this  interview,  I  notice  that  Mr. 
Hooker  says  that  the  shippers  of  Ohio  will  call  upon  me  to  state 
why  I  favor  the  corporations  as  against  the  people,  and  puts  his 
statement  in  such  language  as  to  indicate  that  there  is  probably 
some  improper  reason  for  such  alleged  action  on  my  part.     To 
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begin  with,  I  am  not  favoring  corporations,  or  shippers,  or  any- 
body else  at  the  expense  of  any  other  class  or  classes.  I  have 
studied  very  diligently  this  whole  subject,  with  the  result  that 
I  have  some  convictions  as  to  what  is  right  and  best  for  our 
common  country  and  all  the  interests  involved. 

"In  this  whole  maitter  I  have  had  no  thought  of  personal  in- 
terest of  lany  kind  whatever,  but  if  I  did  have  any  such  thought, 
or  if  I  could  have  prejudice  or  be  influenced  by  personal  in- 
terest, the  shippers  would  get  the  benefit  of  it,  for  while  I  have 
been  at  times  to  a  limited  extent  interested  in  the  railroads,  yet 
there  has  never  been  a  time  when  my  interest  was  not  far  greater 
as  a  shipper.  It  is  now  many  times  greater,  for  practically  I  no 
longer  have  any  interest  whatever  in  any  railroad,  n^r  in  any 
other  corporation  that  has  any  interest  in  this  proposed  legis- 
lation, while  I  am  interested  in  companies  that  do  a  largi^  amount 
of  shipping." 


Open  Letter  to  Senator  Foraker  from  Receivers  and 
Shippers  Association  of  Cincinnati. 

''Cincinnati,  Ohio,  October  12,  1905. 
"Senator  J.  B.  Foraker, 
"Cincinnati,  Ohio. 

"Dear  Sir:  Your  attitude  on  railmad  rate  regulation,  as  ex- 
plained in  your  speech  at  Bellefontaine,  Ohio,  September  23, 
and  the  statemen'ts  made  therein,  are  considered  by  the  board  of 
directors  of  the  Receivers'  and  Shippers'  Association  of  Cincin- 
nati as  calling  for  criticism  and  reply,  especially  as  your  recog- 
ition  of  it  as  a  business  question,  and  one  without  political  sig- 
nificance, relieves  us  of  any  possible  charge  of  endeavoring  to 
influence  in  any  way  the  result  of  the  present  campaign  in  Ohio. 

"The  transportartiion  conditions  in  England  and  the  United 
States  are  so  much  at  variance  that  your  argument  concerning 
same  can  have  no  weight  with  those  who  are  familiar  with  thasc 
conditions,  although  it  must  impress  those  not  conversant  with 
the  subject.    You  say : 

"  'To  take  control  of  the  rate-making  power  is  to  take  charge 
of  the  revenue  of  the  roads,  and  that  means  that  the  govern- 
ment is  to  assume  the  responsibility',  not  only  of  determining 
what  rates  shall  be  charged,  but  also  of  necessity  how  much 
money  a  railroad  shall  be  allowed  to  make.' 

"No  proposed  legislation  thalt  we  know  of  would  have  any 
such  effect.  The  Esch-Townsend  bill,  which  passed  the  House 
of  Representatives  at  the  last  session  almost  unanimously,  pro- 
vided for  the  substitution  of  a  reasonable  rate  for  one  found  by 
the  Interstate  Commerce  Commission  to  be  unreasonable.  It  is 
safe  to  say  but  a  small  percentage  of  the  rates  in  effect  in 
the  United  States  would  ever  be  called  into  question. 

"In  your  statement  in  answer  to  Mr.  James  J.  Hooker,  you 
say: 
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'I  tliink  it  -would  be  manifest  to  any  one  who  thinks  for  a 
moment  that  Mr.  Hooker  made  a  mistake  in  not  locating  his 
bleacheries  or  dychonse  at  one  end  or  the  other  of  the  road 
over  which  he  is'  to  ship.' 

Should  Leave  Cincinnati. 

' '  On  the  principle  you  suggest  every  iron  foundry  and  every 
consumer  of  pig  iron  in  Cincinnati  should  move  to  Birmingham, 
Ala.,  or  to  Chicago  or  Cleveland;  every  rolling  mill  should  move 
to  Birmingham  or  Pittsburg,  and  every  manufacturer  of  door- 
sash,  blinds,  furniture,  vehicle  bodies,  white  lead,  etc.,  should 
establish  his  manufactoiy  either  at  the  source  of  supply  of  raw 
material  or  else  at  some  point  beyond  Cincinnati,  at  which  the 
finished  product  is  finally  marketed.  Also,  all  our  hay  and 
grain  dealers  handling  through  shipments  should  remove  their 
elevators  to  the  country  districts,  where  the  bay  and  grain 
originates. 

"We  will  not  take  the  space  to  follow  this  thought  further,  ex- 
cept to  say  that  your  theory  would  deprive  Cincinnati  of  many 
of  its  industries.  The  manufacturing  and  commercial  interests 
of  our  city  can  not  stand  for  any  such  absurd  theory. 

"On  December  22,  1904,  the  board  of  directors  of  this  asso- 
ciation called  on  you  at  your  office  to  urge  you  to  support  legisla- 
tion which  would  confer  upon  the  Interstaite  Commerce  Commis- 
sion the  right  to  substitute  a  reasonable  rate  for  a  rate  which, 
upon  careful  investigation  by  the  commission,  has  been  found  to 
be  unreasonable. 

"The  matter  was  discussed  quite  at  length.  You  seemed  in- 
terested, and  from  the  inquiries  you  made  you  had  doubtless 
previously  heard  one  side  of  the  question  only.  We  were  glad  to 
have  that  opportunity  to  place  before  you  information  sufficient 
to  convince  any  fair-minded  person  that  the  mercantile  interests 
of  the  metropolis  of  the  state,  which  you  represent  in  the. United 
States  Senate,  were  suffering  through  an  unjust  and  unfair  dis- 
criminaiion  in  railway  rates.    Surely  it  was  not  too  much  for  us 
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to  expect  that,  having  a  Senaitor  of  commanding  influence  (a 
fellow  citizen)  to  represent  us,  our  cause  would  be  safe  in  his 
hands.  Our  hopes  were  dissipated,  however,  when  at  the  hear- 
ings before  the  Senate  Committee  on  Interstate  Commerce,  dur- 
ing the  summer,  you  seemed  to  ignore  the  appeals  made  to  you 
by  the  receivers  and  shippers  of  your  own  city  and  lean  to  the 
side  of  the  railways. 

Not  Hostile  To  Railroads. 

' '  And  right  here  we  want  to  say  that  we  are  not  hostile  to  the 
railways  in  any  sense;  we  have  given  them  all  that  it  was 
possible  for  us  to  give,  we  have  fairly  turned  our  city  over  to 
them,  and  what  we  ask  in  return  is  that  in  transportation  charges 
we  shall  be  put  on  an  equality  with  our  competitors  North, 
South,  East  and  West.  In  the  great  competitive  struggle  for 
trade  growing  keener  and  stronger  all  the  time,  we  must  and 
shall  have,  in  the  matter  of  rates,  what  our  worthy  President 
calls  '  a  square  deal. ' 

"We  feel  hopeful  that  when  you  have  full  knowledge  of  the 
injustice  which  our  shippers  are  forced  to  bear  under  the  estab- 
lished schedule  of  rates  for  cities  in  the  Central  West,  and  your 
own  city  in  particular,  you  will  be  ready  to  join  hands  with 
President  RooseveLt  in  the  passage  of  remedial  legislation  which 
will  insure  equal  rights  to  all  and  special  privileges  to  none. 

"The  Receivers'  and  Shippers'  Association  embraces  a  mem- 
bership of  nearly  300  of  the  largest  shippers  in  this  city.  The 
organization  is  supported  by  the  contributions  of  its  individual 
members,  and  may  be  truly  called  a  representative  body.  Surely 
such  a  body  of  supposed  intelligent  business  men  would  not  be 
foolish  enough  to  put  itself  on  record  as  complaining  of  a 
grievance  which  you  say  is  more  apparent  than  real.  There- 
fore, your  utterance  in  your  Bellefontaine  speech  is  misleading. 
You  say: 
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"  'But  the  truth  is  that  while  there  are  many  kinds  of  dis- 
criminations to  be  complained  of,  there  are,  on  the  other  hand, 
many  alleged  discriminations  that  invesitigajtion  has  shown  are 
only  apparent.' 

."Cincinnati  affords  another  illustration.  That  city  is  situated 
only  about  one-half  the  distance  from  Atlanta  thait  New  York 
is  from  Atlanta,  yeit  New  York  has  practically  as  low  an  all- 
rail  rate  to  Atlanta  as  Cincinnati  has,  but  why?  Not  because 
the  railroads  want  to  discriminate  against  Cincinnati,  but  be- 
cause the  New  York  shipper  has  the  advantage  of  water  trans- 
pontaition,  with  its  low  rates,  for  the  greater  part  of  the  dis- 
tance to  the  near-by  points  on  the  coast. 

Statement   Contradicted. 

"A  flat  contradiction  to  this  statement  is  found  in  the  report, 
of  the  Interstate  Commerce  Comtmission  in  the  findings  relating 
to  the  case  of  rates  from  New  York  to  Atlanta,  versus  Cincin- 
nati to  Atlanta.    Here  is  the  language  used  by  the  commission : 

' '  '  The  weight  of  testimony  of  railroad  officials  connected  with 
the  roads  leading  from,  central  territory  to  the  South,  as  appears 
from  our  findings  of  facts,  tends  to  show  that  the  idea  is  preva- 
lent in  Western  railroad  circles  that  the  adjustment  of  rates 
from  central  and  Eastern  territories  is  unjustly  prejudicial  to 
the  former  and  that  those  roads  and  lines,  south  as  well  as  north 
of  the  Ohio,  are  disposed  to  favor  a  readjustment  of  their  rates 
on  a  basis  more  favorable  to  central  territory,  but  that  they  have 
not  done  so  on  account  of  their  alliance  with  the  Eastern  lines 
as  members  of  the  Southern  Railway  and  Steamship  Associa- 
tion, the  latter  lines  not  being  willing  to  agree  to  such  a  re-ad- 
justment. 

"  'Our  conclusion  on  the  whole  is  that,  as  charged  in  the 
complaint  of  the  Chicago  case,  the  rates  on  the  numbered  classes 
from  Cincinnati  and  the  Ohio  River  crossing  to  the  South  are 
unreasonahly  high,  and  as  they  enter  into  the  through  rates  from 
Chicago,  that  those  through  rates,  as  well  as  the  rates  from  Cin- 
cinnati, are  excessive.' 

"And  then  after  prescribing  what  in  its  opinion  was  reasona- 
ble rates  from  Cincinnati  to  Atlanta,  the  commission  says: 
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''  'If  the  rates  by  the  Eastern  seaboard  lines  be  taken  as  the 
standard  of  comparison,  the  rates  in  these  tables  will  be  found 
to  make,  in  the  main,  due  allowance  for  the  estimated  effect  on 
those  rates  of  water  competition  via  the  Atlantic' 

"The  commission's  finding  in  the  Cincinnati  case  shows  that 
upon  a  most  thoroug-h  investigation  it  was  discovered  that  the 
discrimination  in  rates  against  our  city  was  actual  and  real  and 
not  simply  apparent,  as  you  state.  Furthennore,  if  you  are 
informed  on  the  subject  you  are  aware  that  at  a  meeting  of  the 
executive  officers  of  the  Southern  lines  held  in  New  York  on  De- 
cember 1  and  2,  1904,  a  basis  was  adopted  for  making  new  rates 
from  New  York  to  Atlanta,  Ga.,  which  practically  ignored  water 
competition. 

The  Cincinnati  Southern. 

"You  are  also  aware  that  the  people  of  your  home  city  have 
spent  $18,000,000  to  build  a  railroad  from  Cincinnati  to  Chatt- 
nooga  in  order  to  reach  the  South  under  equitable  freight  rates, 
and  that  they  have  paid  an  additional  $12,000,000  in  taxes  to 
meet  the  interest  on  Cincinnati  Southern  Railway  bonds  over 
and  above  the  rental  income.  Yet  in  your  Bellefontaine  speech 
there  is  an  apparent  attempt  to  naillify  all  of  the  benefits  which 
should  accrue  to  your  fellow  townsmen  from  their  vast  expen- 
diture of  money,  many  sacrifices  and  great  efforts  in  the  build- 
ing of  the  Cincinnati  Southern  Railway. 

"While  the  wholly  unjustifiable  statements  you  make  in  your 
Bellefontaine  speech  and  more  recent  intei'view  apparently  show 
a  disregard  for  the  interests  of  your  fellow  townsmen  in  favor 
of  the  railroads,  yet  we  are  slow  to  think  that  you  would  de- 
liberately take  such  a  position.  You  certainly  can  not  afford  to 
oppose  the  effort  our  citizens  are  making  at  the  present  time 
for  a  redress  of  grievances  and  fair  play  at  the  hands  of  the 
railways.  As  the  representative  of  the  people  your  proper 
place  is  on  the  side  of  the  people,  safeguarding  their  rights 
against  the  encroachments  of  corporations.     There  can  be  no 
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straddling  on  this  question ;  you  must  either  be  with  us  or  against 
us.  We  will  be  glad  to  have  you  espouse  our  cause  in  this  strug- 
gle. We  recognize  your  powerful  influence  in  the  Senate  and 
admire  your  great  abilities,  but  if  you  turn  away  from  us  the 
fight  vrill  still  go  on.  This  assertion  is  made  with  the  confidence 
that  there  is  a  man  in  the  presidential  chair  who  has  the  people 
behind  him  and  with  him  to  an  extent  that  has  never  been  the 
case  in  any  previous  administration.  .  He  is  Chief  Magistrate 
of  the  nation  and  of  the  whole  people  and  the  people  believe 
they  may  look  to  him  to  cross  swords  even  with  the  Senate  of  the 
United  States,  with  the  assurance  that  as  their  champion  he  will 
come  off  victor  in  the  contest. 

"You  intimate  that  you  have  in  mind  a  plan  which,  in  your 
judgment,  is  better  than  the  plan  to  confer  upon  the  Interstate 
Commerce  Commission  the  power  to  substitute  a  reasonable  rate 
for  a  rate  which,  after  a  complaint  has  been  duly  made  and  after 
a  full  hearing,  has  been  found  and  declared  by  the  Interstate 
Commerce  Commission  to  be  unreasonable  or  unjustly  discrimi- 
natory. 

Answers  Wanted. 

''We  would  like  for  you  to  answer  fully  the  following  ques- 
tions : 

"Under  the  present  law  the  courts  have  decided  that  while 
it  is  pennissible  for  several  lines  to  make  joint  through  rates, 
they  are  not  required  to  do  so.  Under  the  plan  which  you  have 
in  mind,  could  the  carriers  be  required  to  make  reasonable  joint 
through  rates?     If  so,  how? 

"Under  your  plan,  if  it  was  determined  that  the  rates  from 
Cincinnati  to  Atlanta,  Ga.,  were  unreasonably  high  and  dis- 
criminatory as  compared  with  the  rates  from  Richmond,  Va., 
to  Atlanta,  Ga.,  and  the  carriers  were  required  to  make  a  reduc- 
tion in  the  rate  from  Cincinnati,  what  would  prevent  the  carriers 
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from  Richmond,  Va.,  to  Atlanta  from  making  a  reduction  cor- 
responding to  that  made  from  Cincinnati? 

"Upon  complaint  being  filed  and  a  hearing  had,  and  a  given 
rate  has  been  detennined  to  be  unreasonably  high  and  excessive, 
or  unduly  discriminatory,  under  your  plan,  could  either  a  max- 
imum, minimum  or  absolute  rate  be  substituted  therefor  to  ap- 
ply for  the  future?     If  so  how? 

"Assuming  that  the  rates  from  Cincinnati  to  Chattanooga 
are  unreasonaible,  high  and  discriminatory^,  as  compared  with 
the  rates  from  New  York  to  Chattanooga  to  the  following  extent : 
12        3        4        5        6 


25      16      20      22      20      13 

in  cents  per  hundred  pounds,  how  could  a  discrimination  of 
this  character  be  effectually  removed  under  your  plan? 

"It  is  clear  to  us  how  this  kind  of  a  discrimination  can  be 
done  away  with  if  the  Interstate  Comimerce  Commission  is  au- 
thorized to  substitute  a  reasonable  rate  for  a  rate  which,  upon 
complaint  and  formal  hearing,  is  found  and  declared  to  be  rea- 
sonable to  the  ahove  extent;  but  what  the  Cincinnati  shipping 
public  is  interested  in  is  how  this  same  sort  of  discrimination 
can  be  effectively  removed  under  your  plan. 

"There  are  other  questions  which  we  may  ask  you  to  answer 
later.  Yours  truly, 

"R.  H.  West,  President." 


Answer  of  Senator  Foraker  to  the  Open  Letter  from 
Receivers  and  Shippers  Association. 

Cincinnati,  Ohio,  October  13th,  1905. 
Hon.  R.  H.  West, 

President  Receivers'  &  Shippers'  Association, 
Cincijinati,   Ohio. 

Dear  Sir:  I  have  just  read  in  the  morning  newspaper  the 
open  letter  to  me  of  your  Association  signed  by  you  as  its  Presi- 
dent, making  certain  statements  and  asking  me  certain  questions 
with  respect  to  my  views  in  regard  to  the  subject  of  railway  rate 
legislation. 

You  say  in  the  course  of  this  communication :  ' '  There  can 
be  no  straddling  on  this  question.  You  must  either  be  wit]\  us 
or  against  us."  This  is  not  very  respectful  language,  but  inas- 
much as  it  is  the  first  time  I  ever  heard  of  anybody  intimating 
or  insinuating  that  I  ever  "straddled"  in  regard  to  any  public 
question,  I  shall  waive  any  right  I  may  have  to  take  exceptions 
to  it. 

Your  very  lengthy  letter,  coupled  with  the  interviews  that 
have  appeared  in  the  newspapers  with  members  of  your  Asso- 
ciation, and  the  tone  of  your  communication,  all  combine  to 
show  pretty  conclusively  that  you  do  not  think  there  has  been, 
or  is  likely  to  be  any  "straddling"  on  my  part  in  regard  to 
this  question.  But  that  it  may  be  made  perfectly  clear  that  there 
is  not,  I  shall  answer  your  letter  in  detail,  quoting  each  material 
statement  and  each  question,  and  in  the  order  in  which  you  have 
set  them  forth  as  nearly  as  I  can,  making  specific  answer  to 
all. 

I  said  in  my  BcUefontaine  speech,  that  I  think  there  are  many 
abuses  and  evils  that  shippers  are  now  subjected  to  for  which  the 
law  should  afford  a  speedy  and  effective  remedy,  and  that  I  am 
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heartily  in  favor  of  enacting  such  legislation  as  will  secure  such 
a  result,  but  I  do  not  believe  it  will  be  effective  or  be  wise,  or,  in 
short,  be  anything  but  disastrous,  to  confer  the  rate-making 
power  on  the  Interstate  Commerce  Commission.  I  have  not 
changed  my  opinion.  The  difference  between  your  Association 
and  myself  is  not,  therefore,  one  as  to  results,  but  simply  as 
to  what  the  remedy  should  be  for  acknowledged  evils. 

Proceeding  now,  as  above  indicated,  your  first  statement  is  that 
conditions  in  England  and  the  United  States  are  different  and 
that  comparisons  between  relative  conditions  of  the  two  countries 
are,  therefore,  without  value.  It  is  true  there  are  many  differ- 
ences between  conditions  in  England  and  the  United  States  as 
there  are  between  conditions  in  the  United  States  and  condi- 
tions in  France,  Germany,  Russia  and  Austria,  respectively. 
But,  it  is  also  true,  as  stated  in  my  Bellefontaine  speech,  that 
railroad  rates  without  any  government  regulation,  but  simply 
as  the  result  of  natural  competition  between  roads,  localities  and 
competitors,  have  been  reduced  in  the  United  States  to  the  very 
low  rate,  unheard  of  in  the  history  of  the  world  outside  of 
our  own  country,  of  .76  of  a  cent  per  ton  per  mile,  while  in 
France  they  are  1.33,  in  Germany  1.22,  in  Austria  1.26,  ii: 
Hungary  1.24  and  all  this  in  the  face  of  the  fact  that  cost  of 
labor,  materials  and  operation  generally  is  from  25  to  50  per 
cent,  higher  in  the  United  States  than  in  any  of  these  other 
countries.  In  view  of  this  state  of  facts,  I  said  at  Bellefontaine, 
while  there  were  many  evils  to  complain  of,  yet  upon  the  whole, 
by  comparison,  "it  appears  that  the  United  States  is  much  more 
fortunate  in  her  railways  than  any  other  country."  I  am  ^till, 
notwithstanding  all  you  have  said  in  your  letter,  of  that  opinion. 
You  next  quote  from  my  Bellefontaine  speech  my  statement, 
that 

"to  take  control  of  the  rate-making  power  is  to  take  chiarge  of 

the  revenues  of  the  roads,  and  that  means  that  tlie  government 

•is  to  assume  the  responsibility,  not  only  of  determining  what  rate 
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shall  be  charged,  but  also  of  necessity  how  much  money  a  rail- 
road shall  be  allowed  to  make." 

You  might  have  quoted  further  to  the  same  effect,  but  I 
stop  where  you  do.    You  then  add — 

"No  proposed  legislation  that  we  know  of  would  have  any 
such  effect.  The  Esch-Townsend  bill,  which  passed  the  House 
of  Representatives  at  the  last  session  almost  unanimously,  pro- 
vided for  the  substitution'  of  a  reasonable  rate  for  one  found 
by  the  Interstate  Commerce  Commission  to  be  unreasonable. 
It  is  safe  to  say  that  but  a  small  percentage  of  the  rates  in  effect 
in  the  United  States  would  ever  be  called  in  question. ' ' 

That  conferring  the  rate-making  power  on  the  Interstate 
Commerce  Commission  means  that  the  Government  is  to  assume 
the  responsibility,  not  only  of  determining  what  rates  shall  be 
charged,  but  also  of  necessity  how  much  money  a  railroad  shall 
be  allowed  to  make,  is  precisely  what  the  Supreme  Court  held 
in  effect  in  the  Maximum  Rate  case ;  and  precisely  what  Governor 
Cummins  recognized  when,  in  his  testimony  before  the -Senate 
Committee,  he  stated  he  thought  rates  should  be  so  adjusted  as 
to  not  allow  a  railroad  to  make  more  than  seven  per  cent,  on  its 
investment. 

But  passing  that,  j^our  statement  develops  what,  to  my  mind, 
is  the  fatal  fallacy  of  the  Esch-Townsend  bill,  and  any  other 
similar  proposition  to  confer  the  power'  it  proposed  to  confer 
on  the  Interstate  Commerce  Commission.  It  proceeded,  a-s  your 
Association  has,  in  its  letter  to  me,  upon  the  theory  that  it  is 
possible  to  challenge  a  single  rate  as  unreasonable,  have  it  con- 
demned, and  substitute  therefor  one  other  single  rate.  I  do  not 
believe  it  possible  to  do  any  such  thing.  Rates  so  overlap  each 
other  and'  are  so  interdependent  that  they  are  woven  together 
in  a  manner  that  makes  it  impossible  to  single  out  one  that  is 
complained  of  and  change  it  without  at  the  same  time  changing 
hundreds  and  perhaps  thousands  of  others.  Take  for  illustra- 
tion the  rate  Mr.  Hooker  and  I  had  something  to  say  about  in 
our  respective  interviews  on  the  products  of  the  cotton  mills  of 
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the  South  to  Cincinnati.  That  is  a  commodity  rate  of  49  cents 
from  Atlanta  to  Cincinnati.  Why  is  the  rate  fixed  at  49  cents? 
Everybody  knows  it  is  fixed  at  that  i)articular  figure  because  of 
the  rate  on  the  products  of  the  cotton  mills  of  New  England 
to  Cincinnati;  and  everybody  knows,  who  is  familiar  with  the 
subject,  that  the  rate  on  the  products  of  the  cotton  mills  of 
New  England  to  Cincinnati  is  governed  by  the  rate  from  those 
mills  to  Chicago;  and  so,  too,  everybody  knows  that  if  you 
change  the  rate  either  to  raise  it  or  lower  it  from  Atlanta  to 
Cincinnati  there  must  be  corresponding  changes  on  the  other 
rates  referred  to,  and  that  these  corresponding  changes  will 
extend  not  only  to  Chicago  and  Cincinnati,  but  to  every  inter- 
mediate city  and  point.  This  is  not  a  matter  affecting  the 
revenues  of  the  railroads  alone,  but  it  is  a  matter  of  the  highest 
importance  to  the  people  of  Cincinnati  and  to  every  other  com- 
munity that  rates  should  be  so  adjusted  that  the  competing  pro- 
ducts from  different  parts  of  the  country  can  come  into  the 
markets  of  these  respective  communities,  and  there  come  in 
competition  with  each  other  to  the  end  that  thereby  we  may 
have  the*  advantage  of  the  low  prices  that  comipetition  naturally 
brings  to  the  consumer.  That  is  to  say,  we  do  not  want,  as  a 
community,  the  rates  so  adjusted  that  one  section  will  bar  out 
the  other.    We  w^ant  the  commodities  of  both. 

New  River  coal  affords  another  illustration.  The  local  rate 
from  the  New  River  coal  field  to  Cincinnati  is  95  cents  a  ton, 
but  if  the  coal  is  shipped  through  to  Chicago,  the  Cincin- 
nati portion  of  the  through  rate  is  cut  down  to  67  cents  a  ton. 
Everybody  familiar  with  the  subject  knows  this  is  not  an  arbi- 
trary arrangement  of  the  railroads,  but  that  they  are  forced  to 
make  the  low  through  rate  because  the  Creator  in  His  omniscence 
siaw  fit  to  place  coal  fields  in  the  Hocking  Valley,  and  in 
Pennsylvania,  and  in  Indiana,  and  in  Illinois,  and  in  Iowa,  as 
well  as  in  West  Virginia,  and  that  when  the  coal  of  the  New 
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River  district  undertakes  to  compete  with  the  coal  from  those 
other  fields  it  is  unable  to  do  so,  unless  it  is  given  a  rate  that 
places  it  on  at  least  a  reasonable  approach  to  equality  in  their 
common  market.  If,  therefore,  the  rate  on  the  New  River  coal 
to  Chicago  should  be  challenged,  instantly  would  come  up  the 
question,  not  whether  that  one  single  rate  from  point  to  point 
named  was  reasonable  in  and  of  itself,  but  whether  or  not  it 
was  reasonable  and  just  in  comparison  with  all  these  other 
competing  rates,  and  there  could  not  be  a  change  of  that  rate 
without  correspondingly  changing  all  the  other  rates.  In  other 
words  the  theory  upon  which  the  Esch-Townsend  bill  proceeded, 
and  upon  which  your  communication  is  based  in  this  respect, 
seems  to  me  to  be  fallacious.    I  am  not  alone  in  this  opinion. 

One  of  the  ablest  men  who  appeared  on  behalf  of  the  ship- 
pers before  the  Interstate  Commerce  Committee  of  the  Senate 
was  Judge  S.  H.  Cowan,  of  Texas,  who  represented  the  Texas 
Cattle  Receivers  Association  and  the  Cattle  Growers  Interstate 
Committee.  He  said  in  the  course  of  his  testimony,  giving  an 
account  of  the  proceedings  he  had  been  conducting  against  the 
railroads  before  the  Interstate  Commerce  Commission  to  have 
a  rate  condemned  as  unreasonable,  as  an  explanation  why  so 
much  time  had  been  occupied — ^more  than  a  year — that 

"it  involves  all  the  rates  in  the  state  of  Texas,  in  southwestern 
involves  all  the  rates  in  the  state  of  Texas,  in  southwestern 
Kansas,  in  Colorado  and  Arizona  from  points  to  Wyoming  and 
to  market  under  various  conditions." 

The  Interstate  Commerce  Commission  in  the  IMaximum  Rate 
case^  which  you  cite,  found  it  necessary  in  order  to  change  the 
particular  rates  complained  of  to  change  more  than  2,000  rates, 
and  one  of  the  chief  causes  of  dissatisfaction  with  their  decision 
was  that  it  did  not  change  so  as  to  correspond  many  other  rates. 

Judge  Cooley,  universally  recognized  as  the  ablest  man  who 
ever  sat  on  the  Interstate  Commerce  Commission,  while  Chair- 
man of  the  Commission,  in  discussing  this  question  said : 
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"The  Commission  would  (if  required  to  exercise  this  power) 
in  effect  be  required  to  act  as  rate-makers  for  all  the  roads  and 
compelled  to  adjust  the  tariffs  so  as  to  meet  the  exigencies  of 
business,  while  at  the  same  time  endeavoring  to  protect  relative 
rights  and  equities  of  rival  carriers  and  rival  localities.  This  in 
any  considerable  state  would  be  an  enormous  task.  In  a  country 
so  large  as  ours  and  with  so  vast  a  mileage  of  roads  it  would  be 
superhuman.  A  construction  of  the  statute  which  would  re- 
((uire  its  performance  would  render  the  due  administration  of 
the  law  altogether  impracticable." 

In  the  Maximum  Rate  case  when  it  came  before  the  Supreme 
Court  that  court  said  in  its  opinion,  reversing  the  Interstate 
Commerce  Commission: 

There  is  nothing  in  the  act  requiring  the  Commission  to  pro- 
ceed singly  against  each  railroad  company  for  each  supposed  or 
alleged  violation  of  the  act."  (Neither  is  there  in  the  Esch-Town- 
send  bill  or  in  the  proposition  of  your  Association.)  "In  this  very 
case  the  order  of  the  Commission  was  directed  against  a  score 
or  more  of  companies  and  determined  the  maximum  rates  on 
half  a  dozen  classes  of  freight  from  Cincinnati  to  Chicago, 
respectively,  to  several  named  southern  points  and  the  territory 
contiguous  thereto,  so  that  if  the  power  exists,  as  is  claimed, 
there  would  be  no  escape  from  the  conclusion  that  it  would  be 
within  the  discretion  of  the  Commission  of  its  own  motion  to 
suggest  that  the  interstate  rates  on  all  the  roads  in  the  country 
were  unjust  and  unreasonable,  notify  the  several  roads  of  such 
opinion,  direct  a  hearing,  and  upon  such  a  hearing  make  one 
general  order,  reaching  to  every  road  and  covering  every  rate." 

Many  other  citations  might  be  made  to  the  same  effect,  but  it 
is  unnecessary  in  view  of  this  statement  of  the  Supreme  Court 
of  the  United  States,  and  the  further  fact  that  in  the  closing 
paragraphs  of  your  letter  you  recognize  all  this  by  calling 
attention  to  the  fact  that  it  would  not  help  Cincinnati  in  the 
relative  adjustment  of  the  rates  of  which  you  are  complaining, 
unless  when  a  reduction  of  rates  from  Cincinnati  to  southern 
points  is  made  a  corresponding  reduction  can  be  prevented  to 
those  same  points  from  Richmond  and  the  northeast  Atlantic 
seaboard  cities,  and  then  say,  after  lajdng  these  premises : 
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"It  is  clear  to  us  how  this  kind  of  ddscrimination  can  be 
done  aAvay  with  if  the  Interstate  Commerce  Commission  is 
authorized  to  substitute  a  reasonable  rate  for  a  rate  which,  upon 
complaint  and  formal  hearing,  is  found  and  declared  to  be  un- 
reasonable. ' ' 

If  this  means  anything  at  all  it  means,  and  it  necessarily 
must  mean,  that  you  would  expect  a  change  of  rate  from  Cin- 
cinnati to  Chattanooga  or  Atlanta  to  lie  accompanied  by  a  cor- 
responding  change   of   rates   from   Richmond   and   the   north- 
eastern  Atlantic   seaboard   cities,   unless   there  w«s  a  positive 
prohibition  by  the  fixing  of  a  minimum  rate  for  those  cities.    In 
other  words,  you  conclusively  concede  by  the  statement  of  your 
case  in  the  inquiry  you  propound,  that  rates  are  relative  and 
interdependent,  and  that  there  is  no  such  thing  possible  or  con- 
templated as  dealing  with  one  without  dealing  with  many,  un- 
less some  arbitrary  power  is  provided  to  fix  minimum  as  well  as 
maximum  rates.    It  is  because  the  exercise  of  this  power  can  not 
be  limited  to  a  single  rate,  but  must  embrace  in  every  case  hun- 
dreds  and  possibly  thousands  of  other  rates,   and  ultimately 
practically  all  rates  throughout  the  whole  country,  that  I  do 
not  think  it  wise  to  confer  the  power  on  the  Interstate  Commerce 
Commission   or   on   any   other   political    agency   appointed   by 
President  Roosevelt  or  any  other  President,  unless  it  can  be 
shown  that  there  is  no  other  way  to  remedy  the  evils  that  are 
complained  of,  and  I  do  not  think  any  such  thing  can  be  shown. 
On  the  contrary,  I  think  there  is  a  much  better  way  and  a 
much  more  expeditious  Avay,  and  I  will  indicate,  in  so  far  as  I 
am  at  liberty  to  do  so,  what  it  is  before  I  conclude  this  answer. 

The  reason  I  think  this  power  should  not  be  conferred  on  such 
a  Commission  is,  to  quote  from  Judge  Cooley,  because  I  think 
it  practically  "superhuman,"  and  because,  if  I  may  quote  again 
from  Judge  Cowan,  who  came  before  the  Committee  in  behalf 
of  the  shippers,  and  who  is  confessedly  their  chief  and  ablest 
representative : 
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"I  tell  you,  Senators,  that  those  who  have  not  investigated  the 
requirements  to  ascertain  what  is  a  reasonable  rate,  have  no  idea 
of  the  size  of  the  task  before  you.  You  find  out  that  you  have 
to  hear  so  much  testimony.  How  would  you  start  out  to  de- 
termine Avhether  a  rate  is  reasonable?  What  are  the  elements 
of  reasonableness?  *  *  *  The  Supreme  Court  says  that  any 
calculation  as  to  reasonableness  of  rates  must  be  based  on  thefr 
fair  value  of  the  property.  How  are  you  to  determine  the  value 
of  a  railroad?  By  what  its  stock  and  bonds  sell  for?  If  so, 
the  very  rate  itself,  which  makes  the  earnings  of  the  road, 
would  increase  the  value,  so  that  the  higher  the  rate  the  higher 
the  value,  and  the  higher  the  value  the  greater  is  the  basis  of 
earnings.  How  are  you  to  undertake  to  determine  what  sort  of 
a  return  a  railroad  is  entitled  to  ?  Is  it  the  rate  of  interest  pro- 
vided by  the  laws  of  the  state?  Is  that  a  fair  return  to  be  ex- 
pected by  a  reasonable  man  for  his  large  investment  in  a  rail- 
road ?  What  is  the  percentage  ?  The  Supreme  Court  says  that 
a  railroad  is  not  entitled  to  earn  merely  for  the  purpose  of  pay- 
ing dividends,  operating  expenses,  interest,  and  fixed  charges, 
without  regard  to  the  rights  of  the  public.  It  says  all  things 
which  a  reasonable  man  would  take  into  consideration,  having 
in  view  the  interests  of  the  carrier,  and  interests  of  the  public, 
and  the  interests  of  the  shippers  are  to  be  considered."  And 
so  on. 

The  Supreme  Court  of  the  United  States  has  also  said  on  this 
subject  practically  what  Judge  Cowan  has  said.  In  fact  ac- 
cording to  all  authorities.  Judge  Cowan  did  not  exaggerate  the 
difficulty  of  rate-making.  The  difficulty  of  exercising  this  power 
is  so  universally  recognized  that  no  one  'any  longer  defends 
the  proposition  of  conferring  it  on  the  Interstate  Commerce 
Commission  or  any  similar  agency,  except  only  upon  the  theory 
that  one  rate  at  a  time  can  be  changed.  If  that  idea  is  errone- 
ous, then  the  proposition  is  untenable,  and  that  seems  very  clear 
to  my  mind. 

As  to  the  Esch-Townsend  Bill,  which  your  Association  still 
seems  to  favor,  allow  me  to  call  your  attention  to  the  fact  that 
immediately  following  your  letter,  in  the  same  column  of  the 
Cincinnati  Enquirer,  is  published  a  letter  to  you  from  Mr.  Towu- 
send,  in  which  he  says :     '  I  feel  confident  that  the  principle 
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of  the  Townsend  Bill  of  last  session  will  be  enacted  into  law  at 
the  eoniiug  session."  The  "principle"  will  he  enacted  into  law 
In  other  words,  Mr.  Townsend  himself,  recognizes  that  his  bill 
has  110  chance  of  becoming  a  law,  not  even  passing  the  House  m 
the  foi-m  in  which  it  was  passed  at  the  last  session. 

The  chosen  representative  of  the  shippers,  Mr.  E.  P.  Bacon, 
stated  before  the  Senate  Committee,  that  be  thought  there  should 
be  eleven  different  amendments  before  it  should  be  enacted 
into  law. 

Grovernor  Cummins,  one  of  the  principal  advocates  of  such 
legislation,  also  appeared  as  a  representative  of  the  shippers, 
and  testified  before  the  Senate  Committee  that  he  did  not 
think  the  Esch-Townsend  Bill,  as  it  passed  the  House,  should 
become  a  law,  and  when  asked  as  to  how  he  thought  it  should  be 
amended  answered:     "I  would  abandon  it  and  draw  another." 

Judge  Cowan  testified: 

"The  people  will  not  stand  for  any  such  make-shift.  I  hope 
no  bill  will  pass  if  this  is  the  best  they  can  do.  *  *  *l 
think  that  bill  would  be  practically  worse  than  no  law  at  all." 

I  think  it  is  now  pretty  generally  recognized  and  conceded 
that  if  the  Esch-Townsend  Bill. had  become  a  law,  as  it  passed 
the  House,  it  would  have  been  a  worse  calamity  to  this  country 
than  the  Wilson-Grormian  Bill  proved  to  be.  As  to  the  "prin- 
ciple" of  the  Townsend  Bill,  that  Mr.  Townsend  expects  to  see 
enacted  into  law,  there  may  be  difference  of  opinion.  I  think 
Mr.  Townsend  a  very  earnest  and  very  able  man,  who  is  striv- 
ing in  a  very  zealous  way  to  accomplish  a  most  desirable  result. 
I  think  a  great  majority  of  both  Houses  'are  in  sympathy  with 
him  as  to  the  general  proposition,  just  as  they  are  in  sympathy 
with  the  President  as  to  the  general  result  he  is  aiming  at. 
Differences  relate  to  details,  and  most  of  them  have  reference 
to  the  rate-making  power,  whether  it  shall  be  conferred  on  the 
Interstate  Commerce  Commission  or  not.    I  do  not  know  what 
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the  result  will  be,  land  perhaps  Mr.  Townsend  does  not  know, 
although  he  seems  to  think  he  does.  I  do  know  what  my  own 
views  are,  and  that  I  will  oppose  any  such  proposition,  not  be- 
cause I  have  any  personal  interest  or  relation  to  any  railroad, 
whatever,  that  influences  me  to  that  course,  but  because  I  think 
the  public  good  so  requires. 

Your  letter  next  quotes  as  follows  from  my  recent  interview: 

"I  think  it  would  be  manifest  to  any  one  who  thinks  for  a 
moment,  that  Mr.  Hooker  made  a  mistake  in  not  locating  his 
dyehouse  or  bleacheries  at  one  end  or  the  other  of  the  road  over 
which  he  is  to  ship. ' ' 

The  deductions  you  draw  from  this,  allow  me  to  say,  are 
wholly  unwarranted.  The  context  showsL  that  I  was  speaking  of 
his  right  to  the  benefits  of  a  through  rate  from  the  cotton  mills 
of  the  South  to  Chicago,  taking  his  own  case  as  he  himself  had 
stated  it,  only  for  illustration,  and  no  one  could  read  the  con- 
text without  understanding  that  I,  meant  he  was  unfortunate 
in  not  being  entitled  to  a  through  rate.  I  was  not  without  Mr. 
Hooker's  authority  for  that  statement,  for  he  testified  in  his 
case  that  because  he  could  not  get  the  benefit  of  the  through  rate, 
being  located  at  Cincinnati,  midway  between  the  cotton  mills 
and  Chicago,  he  was  discriminated  against  on  the  local  rate  from 
the  South  to  Cincinnati  to  the  extent  of  14  cents  per  hundred, 
and  that  he  organized  the  Quick  Transfer  Company  to  overcome 
that  difficulty,  and  that  he  succeeded  by  that  means  in  overcom- 
ing it  until  the  railroads,  in  accordance  with  the  law,  compelled 
him  to  discontinue  the  practice  to  which  he  had  resorted.  His 
complaint  was,  to  use  his  own  language,  that  he  wanted  the  "rates 
so  changed  as  to  allow  him  to  secure  that  benefit  without  resort- 
ing to  a  practice  that  he  did  not  regard  as  "open  and  above 
board."  It  was  certainly  unfortunate  for  him  to  have  to  break 
a  shipment,  and  thus  pay  a  local  instead  of  a  lower  through 
rate,  or,  to  avoid  doing  so,  be  compelled  to  resort  to  a  practice 
that  he  evidently  felt  was  not  right. 
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So  I  repeat,  that  having:  reference  to  the  question  at  issue 
when  I  made  the  remark  quoted,  namely :  whether  or  not  Mr. 
Hooker  was  entitled  to  the  benefit  of  through  rates  he  was 
unfortunately  situated,  not  for  Cincinnati,  but  for  himself. 

You  next  refer  to  an  interview  with  me  at  my  office,  Decem- 
ber 22d,  1904,  and  set  forth  at  some  length  how  these  questions 
were  discussed,  and  how  your  hopes  were  disappointed  with 
respect  to  the  hearings  before  the  Senate  Committee  on  Inter- 
staite  Commerce.  Allow  me  to  remind  you  that  at  the  interview 
referred  to,  you  informed  me  that  Mr.  Williamson  would  pre- 
pare a  statement  of  all  the  complaints  that  the  shippers  of  Cin- 
cinnati had  to  make  against  the  railroads  and  furnish  it  to  me, 
and  that  I  promised  you  that  I  would  study  the  same  most  care- 
fully and  do  anything  in  my  power  to  help  remedy  such  evils 
as  might  be  thus  set  forth.  That  statement  was  to  be  furnished 
in  the  then  near  future.  Some  weeks  later,  ]\Ir.  Hooker  and  a 
committee  from  your  Association  appeared  before  the  Interstate 
Commerce  Committee.  I  did  not  have  the  good  fortune  to  be 
present  at  the  meeting  of  the  Committee  on  that  day,  but  I  read 
carefully  all  Mr.  Hooker's  statements,  without  finding  any  such 
detailed  statement.  Later,  meeting  Mr.  Williamson  in  Wash- 
ington, I  reminded  him  that  I  had  not  yet  received  the  statement 
he  was  to  furnish  me.  I  understood  him  to  say  it  would  be 
forthcoming  in  the  near  future,  but  until  this  time  I  have  never 
received  it.  Notwithstanding,  I  have  given  very  careful  atten- 
tion to  all  the  complaints  that  the  shippers  of  Cincinnati  have 
made  in  so  far  as  I  have  heard  of  them,  and  as  to  some  of  them 
I  think  there  is  a  just  ground  of  complaint ;  as  to  some  I  do  not 
think  there  is  any  ground.  The  same  is  true  as  to  complaints  of 
shippers  and  communities  the  country  over.  Some  of  the  mat- 
ters they  complain  of  appear  to  me,  as  I  said  in  my  speech  at 
Bellefontaine,  without  excuse,  to  involve  gross  injustice  and 
injurious  discriminations;  others  of  them,  however,  are  not  dis- 
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criminations  but  only  apparently  so.  I  gave  some  illustrations. 
One  was  as  to  the  competition  of  Cincinnati  in  southern  markets 
with  the  Atlantic  seaboard  cities,  Richmond,  Baltimore,  Phila- 
delphia, New  York,  Boston,  etc.,  not  to  justify  the  rates  charged, 
with  which  I  have  nothing  to  do,  but  only  to  show  the  effect  of 
water  transportation. 

As  to  whether  the  decision  of  the  Interstate  Commerce  Com- 
mission as  to  freight  rates  between  Cincinnati  and  southern 
points  was  just,  there  is  doubtless  great  difference  of  opinion. 
I  have  my  opinion ;  you  have  yours,  but  it  is  not  incumbent-  on 
nie  to  say  what  they  did  was  right  or  that  it  was  wrong.  It  is 
my  duty  to  recognize  the  fact  that  there  are  complaints,  and 
that  a  way  should  be  provided  for  their  speedy  hearing,  and 
for  an  efficient  remedy  where  wrong  is  being  done. 

I  am  aware  that  Cincinnati  has  spent  thirty  millions  of  dol- 
lars, principal  and  interest,  in  building  a  railroad  to  the  South, 
and  that  w^e  built  it  with  the  idea  that  we  would  be  better  able 
to  compete  for  the  trade  of  the  South ;  but  it  does  not  follow  that 
we  should  not  expect  to  have  competitors  for  that  trade,  nor 
that  we  should  fail  to  recognize,  that  according  to  the  natural 
laws  of  commerce  on  account  of  water  transportation  and  shan? 
competition  at  competitive  points,  between  the  great  lines  of 
railways  running  into  the  South,  there  should  be  keen  commercial 
rivalry  and  such  a  lowering  of  rates  over  the  longer  distances 
to  such  points  as  may  seem  to  us  unjust  and  discriminatory  if 
prescribed  by  the  same  road  or  the  same  control.  If  it  be  true, 
as  you  assert,  that  the  rates  given  over  the  Seaboard  Air  line, 
the  Atlantic  Coast  line  and  the  Southern  Railway  to  Atlanta 
and  Chattanooga  are  lower  than  they  should  be,  as  compared 
with  the  rates  from  Cincinnati  to  the  same  points,  some  way 
should  be  found  to  administer  relief.  I  infer  from  the  char- 
acter of  your  last  question  to  me,  and  your  statement  in  that 
connection,  that  you  will  expect  the  Interstate  Commeree  Com- 
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mission,  if  the  power  you  desire  it  to  have  be  conferred  upon 
it,  to  either  lower  the  rates  from  Cincinnati  to  Chattanooga 
and  Atlanta,  or  raise  the  rates  from  Boston,  New  York,  Phila- 
delphia, Baltimore,  Richmond,  and  all  other  competing  points 
to  these  southern  points,  or  perhaps  do  both;  that  is,  overcome 
the  discrimination  partly  by  lowering  the  Cincinnati  rates,  and 
partly  by  raising  other  rates.  Suppose  that  should  be  done. 
Eliminating  everything  else  from  consideration,  and  assuming 
that  this  would  please  Cincinnati,  as  I  would  be  glad  to  do, 
what  do  you  think  would  be  the  effect  on  Boston,  New  York, 
Philadelphia,  Baltimore,  Richmond,  and  all  other  cities  that 
would  be  prejudically  atfected,  the  interests  of  all  which,  as  a 
national  legislator,  I  am  as  much  bound  to  keep  in  mind  as 
I  am  to  keep  in  mind  the  interests  of  my  home  city?  While  I 
make  this  suggestion  in  answer  to  yours,  that  I  should  be  the 
champion  of  your  particular  complaints,  my  further  answer 
would  be  that  there  is  a  broader  view  of  this  question  which 
concerns  the  whole  country,  that  we  must  keep  in  mind,  and  that 
is  to  not  only  give  Cincinnati  a  ''square  deal,"  but  everybody 
else  a  square  deal. 

So  far  as  your  statements  are  ooncerned  about  being  on  the 
side  of  the  people  instead  of  on  the  side  of  the  corporations, 
they  are  simply  gratuitous.  Since  I  have  been  in  the  Senate,  I 
have  never  to  my  knowledge  cast  a  vote  in  favor  of  any  railroad 
measure.  I  was  the  author  of  the  Senate  Bill,  which  finally  be- 
came a  law,  amending  the  law  as  to  automatic  couplers,  which 
was  fought  vigorously  by  the  railroads,  or  at  least  by  some  of 
them;  and  I  was  one  of  the  sub-conunittee  of  three  who  drafted 
the  Elkins  Law,  which  has  proven  so  beneficial  to  the  shippers 
aind  all  concerned,  that  there  is  for  it  to-day  only  universal 
praise. 

Your  talk  about  a  contest  between  the  President  and  the  Sen- 
ate is  likewise  gratuitous.     I  do  not  think  the  President  desires 
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a  conitest  with  the  Senate,  and  I  know  the  Senate  does  not  desire 
a  contest  with  the  President.  At  the  same  time  I  think  the 
President  will  do  his  diity  according  to  his  best  judgment 
without  fear  or  favor,  and  I  think  the  Senate  will  do  the  same. 
In  the  Senate  there  will  be  a  full  discussion,  all  interests  will  be 
heard,  and  I  do  not  doubt  there  will  ultimately  be  a  right  conclu- 
sion reached. 

I  would  be  glad  to  place  before  you  in  detail  the  legislation 
I  think  should  be  enacted,  for  I  have  drawn  a  bill  which  I 
intend  to  submit  to  the  Interstate  Commerce  Committee 
when  it  meets  November  15th  for  the  further  consideration 
of  this  subject,  but  until  that  time  it  would  be  improper  for  me 
to  set  forth  in  full  what  the  measure  should  be,  for  I  must  con- 
fer with  my  colleagues  and  we  must  agree,  if  that  be  possible, 
ou  the  form  of  bill  to  be  reported.  I  have  no  fear,  however,  but 
that  the  shippers  of  the  country  will  find  that  their  interests 
are  being  carefully  considered  and  that  they  will  be  protected 
and  promoted  to  the  fullest  extent  possible  without  injustice  to 
the  rights  and  injterests  of  others. 

Answering  now  your  questions  seriatim:  In  the  bill  I  have 
drawn  the  carriers  can  be  required  to  make  not  only  reasonable 
through  rates,  but  reasonable  local  rates.  Whether  the  carriers 
can  be  enjoined  from  reducing  rates  below  a  minimum  named 
involves  a  serious  question  of  both  policy  and  power  for  the 
courts  to  determine. 

Upon  a  complaint  being  made  it  shall  be  the  duty  of  the  court 
to  proceed  summarily ;  to  enable  it  to  do  so,  postponing  all  other 
business  to  hear  that  complaint,  and  enjoin  whatever  may  be 
unlawful,  whether  it  be  a  rate,  a  rebate,  or  a  discrimination 
between  individuals,  commodities,  localities  or  of  any  other 
character. 

While  I  shall  endeavor  to  answer  any  questions,  in  so  far  as 
I  may  be  able  to  do  so,  that  your  Association  or  anybody  else 
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may  see  fit  to  ask,  I  trust  I  may  not  again  be  called  upon  to 
answer  in  this  way,  for  I  am  exceedingly  busy,  and  it  takes  a 
great  deal  of  time  to  confer  through  the  medium  of  the  news- 
papers, though  I  will  do  that  if  you  prefer. 

My  suggestion  is  that  if  you  desire  to  confer  with  me  further, 
I  shall  b-e  glad  to  meet  you  or  any  committee  of  your  body  at 
any  time  or  place  or  under  any  circumstaaices  to  which  I  can 
reasonably  accommodate  myself. 

Very  truly  yours,  etc., 

J.  B.  FORAKER. 
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Ans'wer  of  Senator  Foraker 


To  Speech  of  Secretary  Taft  at  Akron,  Ohio,  on  Railroad  Rate 
Legislation,  as  Published  in  the  Cincinnati 
Papers,  October  27th,  t905.     ^ 


I  have  been  expecting  from  day  to  day  to  be  able  to  resume 
campaign  work,  and  it  has  been  my  intention  since  Secretary 
Taft  made  his  speech  at  Akron  to  say  something  in  answer.  I 
am,  however,  so  peremptorily  forbidden  by  my  physician  to 
resume  speaking  that  I  have  concluded,  in  response  to  numerous 
requests,  to  make  such  answer  through  the  columns  of  the  news- 
papers, and  have,  therefore,  dictated  the  following,  which  is 
not  intended  as  a  general  discussion  of  the  rate  question,  but 
rather  as  an  answer  to  what  was  said  by  Secretary  Taft  upon 
those  particular  features  of  the  question  which  Ik;  discussed  iu 
his  Akron  speech. 

QUESTION  IMPORTANT. 

No  question  has  arisen  in  American  politics  in  recent  years 
of  anything  like  such  importance,  except  only  the  free  silver 
question. 

It  is  a  question  which  not  only  concerns  the  railroads  and  all 
who  are  employed  in  connection  with  them,  but  millions  of  peo- 
ple who  are  engaged  in  other  occupations  that  have  more  or  less 
to  do  with  the  railroads,  and  which  in  a  general  way  concerns 
the  business  of  the  whole  country  and  all  classes  of  people,  with- 
out regard  to  their  business  pursuits. 


With  this  question,  as  with  all  others,  there  can  not  be  in- 
telligent discussion  until  we  know  exactly  what  issue  has  been 
joined, 

DEFINE    THE    ISSUE. 

Secretary  Taft's  speech  is  a  good  illustration  of  the  necessity 
of  defining  the  issue  before  the  debate  commences,  for  it  pro- 
ceeds upon  the  theory  that  the  abuses  and  wrongs  which  the 
railroads  are  committing  can  be  remedied  in  only  one  way,  and 
that  all  who  do  not  favor  that  way  are  opposed  to  any  remedy 
whatever. 

I  do  not  assent  to  that  statement  of  the  case.  So  far  as  I  am 
aware,  it  is  universally  admitted  that  in  the  past  many  evil 
practices  have  obtained ;  that  some  of  them  still  obtain ;  that  none 
of  them  should  be  allowed  to  continue ;  that  an  efficient  and  ex- 
peditious remedy  should  be  provided  against  all  of  them,  in  so 
far  as  legislation  can  provide. 

what's   the   REMEDY? 

The  sole  difference  is  as  to  whether  conferring  the  rate-mak- 
ing power  on  the  Interstate  Commerce  Commission  is  the  only 
or  even  a  necessary  remedy.  My  contention  is  that  it  is  not 
necessary  and  that  of  all  the  remedies  that  have  been  suggested 
it  is  unqualifiedly  the  worst. 

Secretary  Taft  contends  that  there  are  two  grounds  upon 
which  his  proposition  is  justified ;  one  that  it  is  necessary  for  the 
correction  of  the  evils  complained  of,  and  the  other  that  it  is 
necessary  to  enable  us  to  stem  the  tide  of  Populism,  which  he 
fears  will,  tnder  the  leadership  of  Mr.  Biyan,  sweep  us  on  to 
Government  ownership,  which  he  justly  regards  with  the  most 
serious  apprehension. 

He  says  that  if  we  enact  this  proposed  legislation  we  will  then 
be  in  a  position  to  withstand  all  further  tendency  in  that  direc- 
tion. 


BRYAN  FAVORS  COMMISSION. 

If  what  Scei-etaiy  Taft  says  in  this  respect  is  true,  it  is  most 
remarkable  that  Mr.  Bryan,  who  is  the  ni'an  ho  fears  will  brino; 
about  Oovemmcnt  ownership  in  the  contingency  named,  should 
be  one  of  the  chief  advocates  of  the  proposition  to  confer  the 
rate-making  power  on  the  Interstate  Commerce  Commission, 
and  that  the  Democratic  party  of  Ohio  in  its  platform  adopted 
this  year  should  also  have  declared  in  favor  of  such  legislation. 

It  is  notorious  that  Mr.  Bryan  for  many  years  has  been  con- 
tending with  all  his  well-known  ability  and  energy  for  precisely 
what  Secretary  Taft  advocates  in  his  Akron  speech. 

SENT  LETTER  TO  ROOSEVELT. 

So  much  had  he  this  matter  at  heart  that  he  could  not  start 
on  his  trip  around  the  world,  which  he  is  now  making,  without 
inditing  to  Roosevelt  a  farewell  letter  of  advice  and  encourage- 
ment to  persevere  without  let  or  hindrance  until  he  succeeded  in 
establishing  this  proposition,  no  matter  how  many  Republicans 
might  be  found  in  the  opposition. 

But  if  it  be  true  that  Grovernment  ownership  is  the  ultimate 
goal  which  Mr.  Bryan  is  striving  to  reach,  is  it  not  also  true  that 
he  either  regards  this  proposition  as  a  step  in  that  direction  or 
as  a  substantial  equivalent  in  its  ultimate  results  for  that  Gov- 
ernment ownership  after  which  he  is  striving  ? 

OWNERSHIP  LESSER   EVIL. 

He  may  well  entertain  this  latter  view,  for  the  experience  of 
other  countries,  where  the  two  systems  have  been  tried,  shows 
without  exception  that  Government  ownership  has  proven  less 
injurious  than  government  rate-making,  and  on  that  account 
there  are  mauy  who  would  have  less  serious  concern  if  they 
should  see  the  government  taking  possession  of  our  railroads 
as  owner  than  they  would  if  they  should  see  the  Government  con- 


trolling  the  amount  of  the  revenues  of  the  roads  by  fixing  their 
rates  of  charges. 

NO  OCCASION  FOR  ALARM. 

Aside  from  ail  this,  however,  I  do  not  think  there  is  any  occa- 
sion to  be  alarmed  on  account  of  any  idea  of  which  Mr.  Bryan 
is  the  exponent ;  certainly  there  is  not  unless  the  recent  indorse- 
ment of  some  of  his  views  by  distinguished  R/epublicans  has  given 
him  a  credit  and  standing  before  the  country  which  he  did  not 
have  when  he  represented  those  views  without  such  endorsement 
as  the  leader  and  candidate  of  the  Democratic  party. 

If  the  Republican  party  should  undertake  to  compete  with 
him  in  the  advocacy  of  any  of  his  propositions  it  would  be  at  a 
hopeless  disadvantage  and  just  what  would  come  of  it  would 
be  hard  to  predict. 

DISMISSES  SUGGESTION. 

If  there  be  any  occasion  for  conferring  the  rate-making  power 
on  the  Interstate  Commerce  Commission  it  is  not,  in  my  opinion, 
to  be  found  in  a  necessity  for  heading  off  and  defeating  any 
movement  of  a  Populistic  character  under  the  direction  of  Mr. 
Bryan  or  any  other  such  political  leader.  That  suggestion  may 
be  dismissed  without  any  further  consideration. 

The  other  ground  upon  which  Secretary   Taft  justifies  the 
legislation  he  advocates  to  remedy  and  prevent  the  evils  that 
the  shippers  of  the  country  are  subjected  to  by  the  railroads 
has  more  merit. 
I 

THREE  CLASSES  OF  ABUSES. 

He  tells  us  that  in  past  years  three  classes  of  abuses  have 
been  practiced,  excessive  rates,  secret  rebates  and  discrimina- 
tions. Having  mentioned  these  three  classes  of  abuses  as  a  justi- 
fication for  the  proposition  he  advocates,  he  then  quickly  very 
largely  disposes  of  all  of  them,  for,  while  he  contends  that  in 
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the  past  these  abuses  have  been  genet-ally  practiced,  he  says 
as  to  the  present ' '  it  may  readily  be  conceded  that  the  great  bulk 
of  the  rates  are  reasonable  both  in  and  out  of  themselves  and  in 
respect  to  other  rates." 

While  in  another  place  he  says  "in  some  instances  ra/tes  are 
excessive."  lie  thus  reduces  to  the  minimum  the  abuses  of  ex- 
cessive and  discriminating  rates.  At  least  such  language  does 
not  describe  anything  very  startling  or  extraordinary. 

As  to  rebates,  his  statement  is  ' '  That  giving  rebates  has  ceased 
to  be  so  generally  practiced  is  undoubtedly  true,  but  whether  it 
will  return  when  business  grows  dull  and  competition  between 
the  railroads  grows  intense  in  case  of  business  depression  no  one 
can  tell."  He  thus  practically  disposes  of  his  third  class  of 
abuses,  or,  at  least,  he  reduces  it  to  a  minimum. 

CONDITIONS  IMPROVING. 

The  facts  would  have  warranted  a  still  greater  diminution  of 
evils,  for  while  it  is  familiar  to  all  that  in  the  past  there  have 
been  great  abuses  under  all  three  of  these  classes,  yet  it  is  also 
familiar  knowledge  that  railroad  conditions  have  been  constantly 
improving,  especially  of  late  years,  and  that  whatever  may  have 
been  the  necessity  for  drastic  legislation  in  the  past,  there  vi  no 
such  necessity  at  this  time. 

I  suppose  there  are  some  excessive  rates.  It  would  be  strange 
if  there  were  not,  but  every  witness,  I  think  without  exception, 
who  has  testified  on  this  subject,  whether  representing  the  ship- 
pers or  representing  the  carriers,  has  stated  that  rates  in  and 
of  themselves  are  not  excessive;  that  they  are  as  low  as  they 
could  be  expected  to  be. 

EXTORTION  NOT  CHARGED. 

Mr.  Hooker,  one  of  the  most  intelligent  and  best-informed  of 
all  who  appeared  for  the  shippers,  testified  that  in  all  his  long 
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experience  he  had  never  known  a  case  of  extortion,  and  that  the 
whole  trouble  was  one  of  relative  rate  adjustment. 

The  same  is  true  as  to  rebates,  the  giving  of  which  is  by  far 
the  worst  practice  in  which  the  railroads  have  ever  indulged. 
In  February,  1903,  Congress  passed  what  is  called  the  Elkins 
law. 

Carriers  and  shippers  all  alike  testify  that  since  the  enactment 
of  that  statute  the  practice  of  giving  rebates  has  been  practically 
entirely  discontinued,  or  that  if  not  wholly  so  the  law  is  ample, 
if  properly  enforced,  to  effectually  and  absolutely  prevent  the 
continuance  of  the  practice. 

WOULD  NOT  PREVENT  REBATES. 

But  suppose  it  were  not.  How  would  conferring  the  power 
to  make  rates  on  the  Interstate  Commerce  Commission  prevent 
the  giving  of  rebates  ?  They  could  be  given  upon  rates  fixed  by 
the  government  as.  well  as  upon  rates  fixed  by  the  railroads.  So 
that  whether  rebates  have  been  entirely  discontinued  or  whether 
amply  legislated  against  there  is  no  arguanent  whatever,  so  far 
as  a  desire  to  prevent  a  resumption  of  the  giving  of  rebates 
in  time  of  business  depression  is  concerned,  in  favor  of  confer- 
ring the  rate-making  power  on  the  Interstate  Commerce  Com- 
mission. 

If,  therefore,  rates  are  not  excessive  and  rebates  are  no  longer 
given,  or  if  given  would  be  beyond  the  reach  of  the  legislation 
proposed,  two  of  the  reasons  for  its  enactment  have  wholly  failed. 

ONE  REMAINING   GROUND. 

The  only  remaining  ground  upon  which  it  is  sought  to  justify 
this  legislation  is  that  it  is  necessary  to  prevent  discriminations ; 
and  we  are  told  that  these  discriminations,  in  so  far  as  they 
are  yet  practiced,  are  between  shippers  and  localities. 

It  might  have  been  added  that  they  take  almost  every  kind 
of  form  and  guise  that  it  is  possible  for  the  ingenuity  of  man  to 
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invent.  They  consist  not  only  of  discriminations  between  ship- 
pers and  localities,  but  discriminations  between  commodities, 
in  classification,  by  means  of  terminal  charges,  elevator  charges, 
refrigerator  charges  and  many  other  kinds  of  charges  and  devices 
too  numerous  to  mention.  

THE  ELKINS  LAW. 

This  lias  been  a  most  serious  trouble.  We  undertook  to  deal 
with  it  when  we  passed  the  Elkins  law.  In  that  statute  we  pro- 
vided that  it  should  bo  the  duty  of  the  Interstate  Commerce 
Commission  whenever  it  should  have  reasonable  cause  to  believe 
that  any  unjust  discrimination  forbidden  by  law  was  being 
practiced  to  cause  a  proceeding  to  be  instituted  in  the  Circuit 
Court  of  the  United  States,  having  jurisdiction,  and  that  it 
should  be  the  duty  of  that  court  forthwith  to  proceed  to  hear 
and  determine  whether  or  not  there  w^as  just  ground  for  the 
complaint,  and  if  so,  enjoin  it. 

STATUTE  UPHELD. 

The  Supreme  Court  of  the  United  States  has  upheld  the  va- 
lidity of  this  statute.  It  is  nov*^  in  force.  There  is  no  reason 
whatever  why,  if  any  locality  thinks  it  is  discriminated  against, 
or  any  shipper  thinks  he  is  discriminated  against,  application 
should  not  be  forthwith  made  for  relief  and  relief  secured  if 
the  charge  can  be  sustained,  for  the  court  is  by  the  statute  ex- 
pressly invested  with  full  jurisdiction  to  entertain  the  complaint 
and  administer  a  complete  remedy. 

This  statute  has  been  in  force  ever  since  February  19,  1903. 
It  was  passed  because  these  complaints  of  discrimination  between 
shippers  and  localities  were  constantly  being  made.  The  law 
has  been  much  discussed  in  the  newspapers,  in  the  courts,  by  the 
profession,  and  is  familiar  to  all  shippers. 

If  they  do  not  take  advantage  of  its  provisions  it  is  their  own 
fault. 
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AMENDMENT  DRAFTED. 

I  think  as  it  stands  it  covers  the  whole  ground,  hut  I  also 
think  that  it  can  be  made  more  explicit  and  still  more  efficient, 
and  I  have  drafted  an  amejidment  which  I  shall  at  the  proper 
time  submit  to  my  colleagues  on  the  Interstate  Commerce  Com- 
mittee of  the  Senate. 

If  Secretary  Taft  or  anybody  else  will  tell  me  wherein  this 
remedy  is  deficient  or  tell  me  in  what  manner  a  better  remedy 
can  be  provided  by  conferring  the  rate-making  power  on  the 
Interstate  Commerce  Commission,  we  shall  then  have  reached 
the  point  where  glittering  generalities  can  be  dismissed  and 
intelligent  discussion  may  commence. 

FIX    MINIMUJit    RATE. 

I  can  conceive  of  but  one  thing  that  the  Interstate  Commerce 
Commission  could  do,  if  invested  with  the  rate-making  power,  to 
prevent  discriminations  between  localities  that  can  not  now  be 
done  by  the  courts,  and  that  is  to  fix  a  minimum  rate. 

The  maximum  rate  case  referred  to  by  Secretary  Taft  may  be 
used  to  afford  an  illustration.  In  that  case  the  Interstate  Com- 
juerce  Commission  condemned  the  rates  from  Cincinnati  and 
Chicago  to  certain  Southern  points  and  substituted  lower  rates 
therefor. 

They  did  this  because  they  found  that  the  rates  from  Chicago 
and  Cincinnati  were  relatively  higher  than  the  rates  from  New 
York  and  other  Atlantic  seaboard  cities  to  these  same  Southern 
points,  which  latter  rates  they  took  as  a  standard  of  measure- 
ment. The  rates  did  not  go  into  effect  because  the  Supreme 
Court  held  that  the  order  was  invalid  for  want  of  power  to  make 
it. 

QUESTION  OF  ADJUSTMENT. 

If  they  had  gone  into  effect,  the  question  being  one  purely 
of  relative  adjustment,  there  was  nothing  except  loss  of  revenue 


to  prevent  the  railroads  from  New  York  and  the  other  cities 
affected  to  the  Southem  points  named  reducing  their  rates  to 
correspond  with  the  reductions  ordered  from  Chicago  and  Cin- 
cinnati to  these  points,  thus  leaving  the  relation  of  these  cities 
to  each  other  precisely  where  it  was  at  the  beginning,  and  for 
this  there  could  be  no  remedy  except  another  order  by  the  com- 
mission, if  it  had  the  power,  to  fix  a  minimum  rate  below  which 
the  competing  railroads  from  New  York  and  the  other  cities 
should  not  be  allowed  to  reduce  their  rates. 

But  does  Secretary  Taft  or  any  other  advocate  of  this  proposi- 
ton  desire  to  see  the  commission,  or  any  other  body,  fix  mini- 
mum rates,  even  if  it  should  be  conceded  that  such  power  could 
be  constitutionally  conferred  and  exercised?  How  long  would 
a  policy  be  sustained  which  involved  a  prohibition  against  a 
reduction  of  rates  between  any  communities  or  sections  of  the 
country  ? 

ELKINS  LAW  PROVIDES  REMEDY. 

But  if  it  is  not  intended  to  empower  the  commission  to  fix 
minimum  rates,  it  follows  that  so  far  as  discriminations  are  con- 
cerned, no  matter  what  their  character  may  be,  the  Elkins  law 
already  provides  a  speedy  and  efficacious  remedy;  far  more 
speedy  and  efficacious  than  that  which  is  proposed  because  it 
involves  but  one  hearing,  and  that  before  the  court,  where  full 
and  final  action  may  be  taken. 

EXCESSIVE   RATES   PEW. 

So  far  as  excessive  rates  are  concerned  they  are  so  few  and 
far  between  that  no  one  is  demanding  any  such  legislation  on 
that  account,  but,  nevertheless,  any  court  of  equity  now  has  not 
only  jurisdiction  to  enjoin  an  unreasonable  rate  that  is  in  force 
and  being  collected,  but  also  any  portion  of  any  such  rate  now 
m  force  that  may  be  in  excess  of  that  which  is  a  just  and  rea- 
sonable; or,  in  other  words,  the  lawful  rate,  as  prescribed  by 
statutes. 


10 

Such  being  the  conditinns  that  now  exist,  what  is  the  charac- 
ter of  the  legislation  that  is  proposed  ? 

Most  of  its  advocates  seek  to  minimize  it  by  contending  that 
it  involves  nothing  more  than  the  substitution  of  one  rate  for 
another  rate  that  has  been  condemned.  Secretary  Taft  con- 
cedes that  the  changing  of  one  rate  may  necessitate  the  chang- 
ing of  many  other  rates. 

MAXIMUM    RATE    CASE. 

Kef  erring  again,  for  illustration,  to  the  maximum  rate  case 
that  he  cited  it  was  found  necessary  there  in  order  to  make  the 
changes  asked  for  to  change  over  two  thousand  rates,  involving 
a  reduction  of  revenue  to  the  railroads  of  about  $3,000,000  an- 
nually. 

It  is  safe  to  say  no  change  of  rates  complained  of  as  dis- 
criminatory against  a  locality  could  be  made  that  would  not 
involve  substantially  as  great  a  number  of  changes  as  were  made 
in  the  maximum  rate  case. 

In  most  of  them  the  changes  necessitated  would  be  far  larger 
in  number.  There  would  be  no  limitation  as  to  the  extent  to 
which  an  order  of  the  commission  might  go  in  such  a  case,  except 
only  the  judgment  of  the  commission  itself.  This  is  not  mere 
assertion.    The  Supreme  Court  has  expressly  so  held. 

court's  ruling. 

In  that  same  maximum  rate  case  that  court  stated  that  if  the 
commission  had  the  power  which  it  attempted  to  exercise  in  that 
case,  which  is  precisely  the  power  which  it  is  now  proposed  to 
confer  upon  it,  no  greater  nor  less  ' '  it  would  be  within  the  discre- 
tion of  the  commission  of  its  own  motion  to  suggest  that  the 
interstate  rates  on  all  the  roads  in  the  country  were  unjust  and 
unreasonable,  notify  the  several  roads  of  such  opinion,  direct  a 
hearing,  and  upon  such  a  hearing  make  one  general  order  reach- 
ing to  every  road  and  covering  every  rate." 
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taft's  view. 

•Secretary  Taft  thinks  it  absurd  and  foolish  to  imagine  that 
the  commission,  if  invested  with  this  power,  would  ever  under- 
take to  exercise  it  to  such  extent.'  Perhaps  it  is,  but  the  Supreme 
Court  of  the  United  States  did  not  think  so,  and  there  are  many 
who  do  not  think  they  suggested  an  "absurdity"  when  they 
spoke  of  the  wide  scope  the  exercise  of  the  power  might  take. 

Does  not  the  proposition  for  this  legislation  rest  upon  the 
belief  that  there  are  hundreds  of  cities  and  communities  in  the 
country  that  think  they  are  discriminated  against,  which  it  is 
reasonable  to  suppose  would  apply  for  relief  when  a  remedy  is 
provided. 

WOULD  RAISE  CONTROVERSY. 

And  does  it  not  follow  that  if  any  considerable  number  of 
cities  should  make  such  application  there  would  at  once  be  a 
controversy  over  rates  that  would  reach  into  every  section  and 
into  every  state  and  affect  every  community  and  every  busi- 
ness interest  in  the  whole  land. 

In  such  event  it  would  be  the  duty  of  the  commission,  and  it 
would  be  compelled  to  exercise  the  broad  and  unlimited  power 
vv'hich  the  Supreme  Court  has  suggested  it  could  and  might  ex- 
ercise. I  think  it  safe  to  assume  that  in  such  contingency  there 
would  be  numberless  complaints  to  be  heard,  and  that,  judging 
by  past  experience,  every  time  the  commission  would  make  an 
order  granting  relief  the  result  would  be  a  never  ending  new 
crop  of  complaints. 

IF  ORDER  HAD  STOOD. 

Recurring  to  the  maximum  rate  case,  if  the  commission's  or- 
der had  stood  the  changes  it  made  in  rates  would  have  precipi- 
tated complaints  from  New  York  and  all  the  other  cities  pre- 
judicially affected,  and  their  complaints  would  have  affected 
other  cities  and  sections  indefinitely. 
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This  may  not  be  a  good  reason  for  not  enacting  the  legisla- 
tion proposed,  but  it  is  a  good  reason  for  going  at  once  to  a 
forum  from  which  there  is  no  escape  and  to  which,  by  all  the 
propositions  that  have  been  advanced,  every  such  controversy 
must  be  finally  submitted.  In  that  event,  if  the  decision  be 
against  the  railroad,  there  is  no  injustice  to  it  in  putting  it  at 
once  into  effect. 

RIGHTS  IN  FEDERAL  COURTS. 

The  rights  of  all  parties  involved  will  be  in  the  hands  of  the 
Federal  courts,  of  which  Secretary  Taft  properly  spealvs  in 
terms  of  highest  praise,  with  power  and  capacity  to  comprehend 
and  protect  the  rights  of  all. 

Answering  Secretary  Taft's  suggestion  that  the  burden  of 
all  litigation  should  be  placed  on  the  railroads,  it  is  no  hardship 
on  the  shipper,  but  a  direct  benefit  to  him  to  require  his  pro- 
ceeding to  be  under  this  statute  as  it  is  and  will  be  when  amended, 
for  because  of  the  fact  that  there  can  not  be  one  change  made 
without  necessitating  hundreds,  and  perhaps  thousands  off 
others,  every  such  proceeding  W'Onld  be  not  for  the  benefit  of 
the  complaining  shipper  alone,  but  for  a  ^^'hole  community  of 
shippei^,  hundreds  and  probably  thcmsands. 

The  proceeding  would,  therefore,  in  fact  be  on  behalf  of  the 
public,  and  should  be  in  the  name  of  the  government  and  at  the 
expense  of  the  government  or  the  railroads,  as  the  court  might 
deem  just  and  equitable,  and  in  no  ease  at  the  expense  of  the 

shipper. 

These  proceedings  should  be  commenced  by  complaint  filed 
with  the  Interstate  Commerce  Commission,  which  should  conduct 
only  preliminary  investigations  to  the  extent  of  determining 
whether  or  not  there  is  probable  ground,  and  when  that  point 
is  reached  the  whole  matter  should  be  turned  over  to  the  De- 
partment of  Justice  to  be  prosecuted,  not  l)efore  a  special  court, 
which  it  would  be,  I  think,  unnecessary  to  create,  but  before  the 
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Circuit  Court  of  the  United  States  having  jurisdiction  in  the 
particular  case. 

APPOINT  NEW  JUDGES. 

In  this  way  these  cases  would  be  distributed  throughout  the 
whole  countiy  and  be  confined  to  a  judicial  system  with  which 
we  are  familiar  and  the  working  strength  of  which  we  can  in- 
crease, as  found  necessary,  by  the  appointment  of  new  judges. 

Thus  we  would  leave  the  making  of  rates  in  the  hands  of 
skilled  men,  but  subject  to  immediate  review  upon  complaint 
made  by  courts  skilled  in  the  weighing  of  testimony,  the  analysis 
of  facts  and  the  application  of  the  law,  and  the  same  courts  to 
which,  by  the  proposed  legislation  or  any  other  legislation  that 
may  be  suggested,  the  controversy  will  have  to  be  submitted 
anyhow  at  some  stage  of  the  proceeding,  for  we-  could  not,  if 
we  so  desired,  take  away  from  the  parties  to  the  controversy  the 
right  to  submit  their  contentions  to  the  courts  for  final  adjudica- 
tion. 

DIFFICULTIES  OP  RATE-MAKING. 

It  seems  idle,  in  view  of  what  all  interested  in  the  subject 
must  know,  to  speak  further  of  the  difficulties  of  rate-makino- 
and  the  determination  of  the  justice  of  rates  when  they  have  been 
made  and  are  called  in  question. 

Nevertheless,  I  venture  to  suggest  that  it  should  be  kept  in 
mind  that  these  roads  extend  into  every  section  of  the  country. 
They  cross  and  recross  each  other  and  converge  at  all  important 
points. 

At  every  point  where  they  cross  or  come  in  contact  they  are 
in  shai-p  competition  with  each  other. 

ALL  HAVE  COMPETITION. 

They  are  as  a  whole,  in  competition  with  water  transporta- 
tion along  thousands  of  miles  of  coast  line,  and  other  thousands 
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of  miles  represented  by  the  lakes,  rivere  and  canals.  They  not 
only  transport  commodities  from  one  section  of  our  country 
to  the  other  for  domestic  consumption  and  the  general  purposes 
of  trade  and  commerce  but  they  also  transport  our  products 
to  the  seaports  for  export  to  foreign  countries,  and  from  ports 
of  entry  they  carry  our  imports  to  interior  points. 

With  respect  to  all  this  foreign  commerce,  which  amounts 
to  millions  of  tons  of  all  kinds  of  freight,  they  are  not  only  in 
competition  with  influences  that  operate  on  the  land,  but  with  all 
the  influences  connected  with  ocean  transportation  and  the  ever 
varying  conditions  of  foreign  markets  by  which  rates  in 
this  country  are  affected. 

EXPERT  RATE-MAKERS. 

To  adjust  rates  under  all  these  conflicting,  complicated  and 
difficult  circumstances,  is  a  work  that  can  be  done  with  only 
approximate  satisfaction,  even  by  the  most  skilled  experts,  who 
have  devoted  to  it  years  of  study  and  experience. 

There  are  thousands  of  these  skilled  expert  rate-makers.  They 
are  scattered  throughout  the  country  with  their  respective  roads. 
They  are  familiar,  each  in  his  own  sphere,  with  the  peculiar  con- 
ditions affecting  the  work  he  is  employed  to  perform. 

It  should  be  their  constant  'aim  and  purpose  so  to  adjust 
rates  as  not  only  to  bring  a  fair  revenue  to  the  railroads,  but 
also  at  the  same  time  to  develop  the  business  of  their  respective 
territories. 

MUST   MAKE   RATES   LOW.  . 

In  this  behalf  they  must  of  necessity  make  rates  as  low  as 
their  operating  expenses,  fixed  charges  and  dividends  on  stock 
will  permit.  The  statistics  show  how  well  they  have  done  their 
work,  for  they  show  that  the  gross  revenues  of  the  roads  are 
now  so  closely  calculated  to  meet  the  demands  mentioned  that 
a  reduction  of  one  mill  on  the  cost  of  transporting  a  ton  of 
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freight  per  mile  would  so  reduce  the  aggregate  of  the  revenues 
as  to  make  it  impossible  for  the  roads  to  pay  one  dollar  of  divi- 
dends on  all  the  stock  that  is  now  outstanding,  and  that  a  further 
reduction  of  one  and  one-holf  mill  per  ton  per  mile  would  make 
it  impossible  to  pay  one  dollar  of  interest  on  the  bonded  obliga- 
tions the  roads  have  issued.  These  facts  show  with  what  nicety 
present  adjustments  have  been  made,  and  show  what  havoc  and 
disaster  might  be  wrought  if  the  fixing  of  rates  should  be  taken 
from  the  men  who  own  the  roads  and  the  skilled  experts  jwtho 
now  do  that  work  for  them  and  be  intrusted  to  a  political  body 
restrained  by  statutory  limitations. 

W^HY  TAKE  AWAY  POV^ER. 

If  rates  are  so  adjusted  as  to  yield  no  more  than  I  have  indi- 
cated, and  if  a  reduction  so  slight  as  I  have  mentioned  would 
work  such  disaster,  where  is  the  necessity  for  taking  away  from 
the  men  who  now  make  rates  the  power  they  are  so  satisfactorily 
exercising  ? 

Not  on  account  of  ]\Ir.  Bryan  with  his  Populistic  theories,  for 
he  is  no  longer  the  menace  to  the  country  that  he  formerly  was 
unless  by  endorsing  his  views  we  make  him  such ;  not  on  account 
of  excessive  rates,  because  there  are  comparatively  but  few  at 
most,  and  none  for  which  there  is  not  already  a  remedy ;  not  on 
account  of  rebates,  for  they  are  no  longer  practiced,  and  the  law 
is  ample  for  the  punishment  of  all  violations  of  that  character 
that  may  occur;  not  on  account  of  discriminations,  for  they 
too,  are  prohibited,  and  the  law  will  be  so  amended  as  to  provide 
for  a  speedy  and  efficient  enforcement  of  the  prohibition,  if  it 
does  not  already  do  so. 

NOT  DISCRIMINATIONS. 

On  another  occasion  I  have  said  that  many  alleged  discrimi- 
nations are  only  apparentlj^  such.  What  I  had  in  mind  then 
and  want  to  express  now  is  the  fact  that  apparent  inequality 
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of  rates  between  localities  will  be  found  in  most  instances  to  be 
due  to  natural  conditions,  the  effect  of  water  transportation, 
competing  points  and  the  necessity  in  many  cases  of  particular 
roads  giving  low  long-distance  rates  to  secure  wider  markets  for 
those  depending  upon  them. 

One  of  the  greatest  benefits  our  railroads  have  secured  to  our 
country  has  been  the  symmetrical  development  of  all  the  dif- 
ferent sections. 

They  have  done  this  as  a  result  of  competition  among  them- 
selves, to  develop  their  own  territory  and  to  invade  with  its  pro- 
duets  the  territories  belonging  to  rival  roads,  and  in  their  strug- 
gle to  give  to  their  patrons,  producers  along  their  respective 
lines,  the  widest  possible  markets  in  which  to  distribute  and  sell 
their  products,  disregarding  distance  in  so  far  as  the  Inter- 
state Commerce  Law  will  allow. 

COMPLAINTS  ON  MILEAGE  BASIS. 

Thousands  of  complaints  are  based  upon  the  idea  that  rates 
should  be  made  on  a  mileage  basis,  and  that  distance  should  con- 
trol in  determining  the  natural  advantages  of  a  particular  com- 
munity. 

Mr.  W.  H.  Alms,  one  of  the  leading  merchants  and  citizens 
of  Cincinnati,  in  a  letter  recently  published  in  the  Cincinnati 
papers,  made  this  contention  in  a  very  forcible  way  for  Cin- 
cinnati. It  has  been  extremely  fortunate  for  the  country  that 
railroad  rates  have  not  been  made  on  any  such  basis. 

The  producers  of  butter  and  eggs  in  Central  New  York  and 
Vermont  once  complained  that  they  were  discriminated  against 
because  the  producers  of  butter  and  eggs  of  Iowa  and  that  West- 
ern country  1,500  and  2,000  miles  away  from  New  York,  were 
given  practically  the  same  rate  for  their  products  to  Boston 
and  New  York. 
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COMPLAINT   NOT    JUST.  ^ 

But  was  this  a  just  complaint?  The  Iowa  people  who  get  the 
benefit  of  this  rate  are  not  injured.  They  are  greatly  benefited. 
They  get  a  market. 

The  people  in  Boston  and  New  York  are  not  injured,  hut 
greatly  benefited,  because  they  have  two  sources  from  which  to 
draw  these  necessary  supplies,  and,  therefore,  the  benefit  of  com- 
petition. 

The  people  of  Vermont  and  New  York  are  not  injured  be- 
cause they  still  have  left  their  right  to  compete  in  these  great 
markets  on  equal  terms  with  their  more  distant  competitors. 
They  have,  therefore,  an  equal  chance  to  command  legitimate 
returns  on  their  products.  If  it  were  otherwise,  and  the  pro- 
ducers of  butter  and  eggs  in  Iowa  had  to  pay  mileage  rates  meas- 
ured by  distances.  New  York  and  New  England  would  have  a 
great  advantage.  They  would  have  the  greatest  market  of  the 
country  all  to  themselves  and  could  get  better  prices,  and  proba- 
bly the  demand  on  them  would  be  so  great  that  they  could  ad- 
vance the  price  beyond  what  the  poorer  classes  of  people  could 
afford  to  pay;  but  that  would  be  a  great  misfortune  that  would 
affect  millions  of  consumers  and  producers. 

CITES   OTHER   INSTANCES. 

As  it  is  vcith  the  butter  and  eggs  market  in  New  York  and 
Boston,  so  it  is  with  the  market  for  lumber  ou  the  pr;)ii'i(\s  nf 
the  West,  to  which  for  every  house  that  is  built  the  lumber  must 
be  brought  from  other  sections. 

Minnesota  and  Michigan  complain  that  althougli  they  are 
nearer,  distance  is  ignored  to  such  an  extent  that  substantially 
equal  rates  are  given  on  lumber  from  Seattle,  from  California, 
from  Texas  and  Arkansas,  Mississippi  and  Georgia;  from  points 
varying  in  distance  from  300  to  2,300  miles. 

This  is  not  discrimination  against  Minnesota  and  Michigan, 
or  any  of  the  nearer  points,  but  it  is  the  legitimate  result  of 
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legitimate  competition  between  the  various  roads  that  are  under- 
taking to  provide  markets  for  their  respective  patrons  and  pro- 
ducers, and  the  result  is  one  of  greatest  benefit  to  the  consumers 
and  the  whole  country. 

CINCINNATI  AND  ST.  LOUIS. 

Cincinnati  and  St.  Louis  have  become  great  shoe  manufactur- 
ing centers.  If  distance  tariff  prevailed  they  would  have  their 
own  cities  and  their  contiguous  territory  to  themselves,  but  the 
shoes  of  Massachusetts  are  sold  in  Cincinnati  and  St.  Louis  in 
competition  with  the  products  of  these  cities  because  the  rail- 
roads, disregarding  distance  with  a  view  to  taking  care  of  their 
own  producers  and  gaining  markets  for  them  far  from  home, 
have  given  them  rates  that  enable  them  to  enter  those  cities  in 
successful  competition. 

This  is  not  an  injury  to  Massachusetts  and  the  capital  and 
men  engaged  in  the  shoemaking  plants  of  that  state. 

ALL  AEE  BENEFITED. 

They  are  ■.greatly  benefited  by  (getting)  enlarged  miarlvet.s; 
neither  is  it  an  injury  to  the  citizens  of  Cincinnati  and  St. 
Louis,  but  on  the  contrary  a  great  benefit,  because  it  brings  to- 
gether in  competition  the  shoes  manufactured  in  these  widely 
separated  centers,  and  thus  tends  to  restrict  the  price  at  which 
they  buy  for  consumption  to  what  is  a  fair  profit;  and  on  the 
other  hand,  it  does  not  injure  unjustly  the  men  who  produce 
shoes  in  these  markets,  because  the  Massachusetts  shoemaker 
must  get  the  cost  of  his  product,  freight  and  a  reasonable  profit, 
or  else  he  will  not  compete,  and  the  Cincinnati  and  St.  Louis 
shoemakers,  all  other  things  being  equal,  should  not  a.sk  more, 
and  do  not,  than  their  competitors  thus  receive. 

NO    DISTANCE    TARIFF. 

These  illustrations  might  he  multiplied  almost  without  num- 
ber, but  it  is  sufficient  to  say  that  the  same  is  true  with  respect 
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to  Cineiiniati  as  to  cotton,  iron,  coal  and  every  other  proclnct  that 
comes  into  our  community  and  as  to  every  product  we  manu- 
facture and  send  out  of  our  community  to  be  sold  in  the  markets 
of  the  country. 

We  want  to  be  reached  by  every  section  that  can  possibly  reach 
us,  and  we  want  in  return  to  reach  every  other  section,  and  in 

this  behalf  we  want  the  lowest  and  most  favorable  rates  that 
natural  conditions  and  the  laws  of  trade  and  commerce  will  al- 
low, but  we  do  not  want,  under  any  circumstances,  a  mileage 
or  distance  tariff. 

That  would  prejudicially  affect  us  and  the  whole  country,  but 
that  is  precisely  what  the  Interstate  Commerce  Commission  has 
been  driven  to  in  every  case  where  it  has  sought  to  change  rates 
and  what  any  other  Governmental  body  appointed  to  make 
rates  would  be  driven  to  in  the  exercise  of  that  power,  for 
every  community  would  be  at  war  with  every  other  and  that 
would  be  the  only  basis  on  which  there  could  be  any  intelligent 
action.  I  do  not  know  how  v/e  could  insure  greater  confusion 
with  more  certainty  of  restricting  railroad  development  and 
general  business  prosperity. 

IN.JUSTICE  TO  CARRIERS. 

But  there  is  another  feature  of  this  great  question  that  in- 
volves the  grossest  injustice  to  the  carriers,  and  that  is -the  abso- 
lute loss  of  revenue  to  them  if  rates  are  to  be  fixed  by  the  In- 
terstate Commerce  Commission  and  they  are  to  be  put  into 
operation  and  continue  until  the  end  of  the  litigation  that  it 
is  provided  shall  follow  in  the  courts  when  such  orders  of  re- 
duction are  contested  by  the  railroads. 

In  the  maximum  rate  case  the  difference  in  revenue  to  the 
roads  was  estimated  upon  the  freight  they  were  then  carryino- 
in  a  time  of  great  business  depression  to  amount  to  as  much  as 
$3,000,000  annually.  In  recognition  of  this  fact  Secretary  Taft 
says  the  proposed  law  might  be  so  amended  as  to  authorize  the 
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court,  on  application,  to  make  some  provision  by  proper  order 
for  the  protection  of  the  roads  against  such  loss. 

WOULD    ENTAIL    A    BURDEN. 

Inasmuch  as  the  Government  is  to  be  and  should  be,  the  pros- 
ecuting complainant  in  all  these  cases,  I  suppose  it  would  be 
competent  to  make  the  Government  responsible,  but  that  would 
entail  upon  the  public  treasury  a  burden  that  it  should  not  be 
required  to  bear. 

The  Government  will  be  doing  enough  when  it  takes  upon 
itself  the  burden  of  prosecuting  all  these  complaints  free  of  cost 
to  the  shipper. 

The  suggestion  only  emphasizes  the  fact  that  the  best  way  of 
all  the  ways  proposed  is  to  require  these  cases  to  be  proceeded 
with  without  delay  and  in  these  cases  as  in  all  others,  let  liti- 
gants await  the  judgment  of  the  court. 

DOES  NOT  INVOLVE  DELAY. 

This  does  not  involve  any  delay  whatever,  but  a  saving  of 
time,  since  the  court,  being  required  to  proceed  summarily, 
would  ti*y  the  case  and  give  relief  in  the  same  time  that  the 
commission  could  reach  the  point  of  making  its  order,  which 
would  be  only  the  beginning  of  the  litigation. 

The  law  already  provides  that  no  shipper,  by  reason  of  any 
such  prosecution  of  his  complaint  by  the  Government,  shall  l)e 
deprived  of  his  right  to  sue  in  his  own  name  and  in  his  own 
way  to  recover  whatever  injuries  or  damages  hi^  may  sustain 
on  account  of  being  subjected  to  an  unreasonable  or  unlawful 
rate  or  discrimination.  Thus  he  will  be  protected  in  all  his 
rights. 

FUNDAMENTAL    PRINCIPLE    UN,JUST. 

Secretary  Taft  also  suggests  that  the  proposed  law  may  be 
further  amended  so  as  to  provide  that  the  rate  fixed  by  the  In- 
terstate  Commerce   Commission   shall   not  go   into  effect  until 
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the  i-aili-oad  has.  had  tiiiio  to  appeal  to  the  court  and  have  the 
court  determine  whether  or  not  it  should  go  into  effect  at  once 
or  at  a  later  period. 

Such  an  amendment  would  relieve  the  law,  as  heretofore  pro- 
posed, of  much  of  the  objection  that  h:is  bei'ii  urged  against  it, 
but  the  suggested  amendment  only  emphasizes  the  fact  that  the 
fundamental  principle  underlying  the  whole  proposition  is  un- 
just, unnecessary  and  in  conflict  with  the  spirit  of  our  institu- 
tions, according  to  which  every  man  is  entitled  to  his  day  in 
court  before  final  judgment  is  rendered  against  him,  especially 
when  it  involves  the  revenue  of  his  own  property. 

COMMISSION  IS  CRITICISED. 

Secietary  Taft  speaks  in  high  praise  of  the  work  that  has 
been  done  by  the  Interstate  Commerce  Commission,  and  com- 
plains that  it  has  been  shown  lack  of  respect  by  certain  railroad 
officials. 

I  agree  with  him  that  the  commission  has  rendered  valuable 
service,  and  it  may  be  that  it  has  been  subjected  to  some  un- 
just criticisms,  for  who  has  not? 

The  valuable  service,  however,  that  the  commission  has  ren- 
dered is  universally  recognized,  and  in  so  far  as  any  of  its 
work  has  been  criticised,  whether  justly  or  unjustly,  it  has  been 
because  of  its  unsatisfactory  character  aside  from  its  w^ant  of 
power  whenever  it  has  ui^dertaken  to  change  rates. 

When  it  has  acted  as  an  agency  of  sonciliation  or  has  sat  in 
judgement  upon  questions  of  regulation  other  than  rate-making 
it  has  almost  universally  made  a  good  record,  but  every  time  it 
has  undertaken  to  deal  with  rates,  without  exception  the  re- 
sult has  been  unsatisfactory  and  in  almost  every  instance,  if 
not  in  every  one,  its  work  has  been  overruled  by  the  courts. 

In  this  experience  we  have  clearly  established  the  limitations 
of  the  extent' to  which  such  an  agency  ean  be  usefully  employed, 
and   thes^e   limitations   exclude    the   rateHmaking   power.      This 
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is  true  because  really  and  in  fact  there  is  no  such  thing  as  mak- 
ing rates  in  the  sense  in  which  that  term  is  ordinarily  understood. 

Rate-makers  of  the  railroads  do  not  arbitrarily  fix  the  rates, 
except  in  rare  instances. 

What  they  do  is  to  ascertain  and  declare  the  rate  which  has 
been  fixed  by  the  natural  conditions  and  by  the  operation  of 
the  laws  and  forces  of  commerce  and  trade. 

Ninety-five  per  cent  of  the  millions  of  rates  that  have  been 
made  have  been  fixed  by  influences  that  are  as  far  beyond  the 
power  of  the  rate-maker  to  control  as  are  the  hidden  influences 
and  forces  that  control  the  waves  and  tides  of  the  ocean.  Hence 
it  is  that  rates  are  constantly  changing. 

THE  MANY  MARKET  INFLUENCES. 

Official  reports  of  the  Interstate  Commerce  Commission  show 
that  the  average  number  of  schedules  of  rates  filed  with  it  daily 
is  soanething  like  300,  and  that  each  of  these  schedules  contains 
anywhere  from  100  to  more  than  1,000  rates. 

The  opening  of  new  mines,  the  building  of  new  factories, 
the  starting  of  new  furnaces  and  mills  and  shops,  the  building  of 
new  roads,  the  location  and  development  of  new  settlements 
and  towns  and  cities,  the  constant  fluctuations  of  the  market  at 
home  and  abroad,  peace  and  war,  droughts  and  floods,  long 
and  short  crops,  famine,  pestilence  and  the  plague,  all,  whether' 
occurring  in  Europe,  Asia,  South  or  North  America,  affect 
supplies,  influence  markets  and  control  the  prices  of  transpor- 
tation. 

NEW  RATES  RESPOND  WEEKLY. 

Responses  to  these  influences  must  be  made  with  new  rates 
from  week  to  week,  from  day  to  day,  and  hour  to  houi-.  These 
demands  are  too  sudden,  urgent  and  important  to  wait  on  tlie 
action  of  a  Governmental  body. 
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With  unrestricted  but  regulated  liberty  of  commerce  and  with 
capable  men  studying  and  dealing  with  these  demands,  they 
can  be  promptly  met,  not  always  exactly  as  they  should  be,  but 
approximately  so,  and  business  can  be  thus  accommodated— 
not  alone  the  business  of  the  railroads,  but  the  business  of  the 
shippers  and  of  the  whole  countr}'. 

But  a  commission  or  an  administrative  body,  or  any  other 
kind  of  Governmental  agency,  undertaking  to  make  rates  in 
any  such  large  measure  as  such  a  law  as  the  Esch-Townsend 
bill  suggests,  would  be  utterly  unable  to  meet  such  require- 
ments. 

INiVDEQUATE    TO    COMPREHEND. 

A  hundred  such  bodies,  as  General  Keifer  well  said,  would  be 
inadequate  to  study  and  coanprehend  and  respond  to  such  com- 
plicated and  overwhelming  demands  and  requirements.  As 
Judge  Cooley  said,  such  a  work  would  be  "superhuman." 

As  a  result  they  would,  if  charged  with  that  duty,  of  necessity 
resort  to  some  simple  mileage  or  yardstick  plan,  which  would 
stop  general  widespread  distribution  and  confine  each  commu- 
nity to  its  OAvn  narrow  zone. 

It  required  fifty-two  columns  of  small  type,  closely  printed, 
to  set  forth  the  opinion  of  the  Interstate  Commerce  Commis- 
sion in  the  maximum  rate  case,  and  these  were  all  devoted  to 
premises,  statements,  analyses  of  figures  and  tables  and  dis- 
tances, with  the  result  that  they  finally  reached  a  conclusion 
governed,  as  one  of  its  chief  considerations,  by  a  mileage  basis, 
but  which  W'hen  they  came  to  apply  it,  upset  all  the  long-es- 
tablished relations  that  had  existed  between  the  various  cities 
their  decision  affected. 

I  do  not  mention  this  to  find  fault  with  the  commission. 
f]ntertaining  the  view  they  did  as  to  the  rates  under  con- 
sideration, they  were  compelled  to  find  some  sort  of  basis  on 
which  to  make  a  new  relative  adjustment,   and  they  perhaps 
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took  the  only  basis  upon  which  could  be  rested  any  intelligent 
defense  of  their  action. 

The  vice  of  the  whole  matter  is  in  the  fact  already  stated 
that  they  found  theniiselves  compelled,  if  they  made  changes 
at  all,  to  diisregard  the  legitimate  influences  of  natural  condi- 
tions and  the  forces  of  trade  and  commerce,  and  make  rates 
without  regard  to  them. 

ATTENDANT    CONFUSION. 

If  their  action  bad  been  upheld  by  the  courts  the  far-reach- 
ing effects  of  it  could  hardly  be  exaggerated. 

It  would  have  amounted  to  a  general  rearrangement  and  re- 
adjustment of  rates  throughout  practically  one-third  of  the 
whole  country,  with  attendant  confusion  and  interruption  and 
derangement  of  business.;  and  with  as  much  and  more  dissatis- 
faction remaining  after  their  work  was  done  as  they  found 
when  their  work  commenced. 

As  it  was  with  the  Commission  in  that  case  and  in  other  im- 
portant cases  where  the  same  general  question  was  presented, 
so,  too,  will  it  be  with  any  other  Commission  or  body  to  which 
such  a  power  may  be  confided. 

If  there  were  any  great  necessity,  or  if  there  were  no  other  way 
in  which  to  remedy  acknowledged  evils,  the  proposition  would 
still  be  of  such  serious  character,  that  we  might  well  hesitate 
to  adopt  it,  but  with  no  greater  evils  than  have  been  pointed 
out  and  with  other  ways  more  acceptable  and  more  efficient 
already  provided  by  the  law  and  to  be  provided  in  ways  that  will 
avoid  such  undesirable  consequences,  there  is  certainly  no  justi- 
fication for  a  resort  to  such  an  uncertain  and  dangerous  experi- 
ment. 
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The  following  is  a  copy  of  the  bill  presented  by- 
Senator  Foraker  to  the  Committee  on  Interstate 
Commerce,  United  States  Senate,  November  24, 1905, 
as  to  railway  rate  legislation,  with  an  explanatory 
statement  of  the  same  : 


A  BILL 

To   further  regulate  commerce  with   foreign  nations   and 
among  the  States,  and  to  amend  the  laws  on  thai  sub- 
ject now  in  force. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  in  addition  to  the  powers  heretofore  conferred  on  the 
Interstate  Commerce  Commission  it  is  hereby  authorised  to 
appoint  from  time  to  time  such  expert  bookkeepers  or  ac- 
countants or  other  suitable  persons  as  may  be  necessary,  for 
the  purpose  of  thoroughly  examining,  under  its  direction, 
the  books,  records,  and  transactions  of  common  carriers  en- 
gaged in  interstate  commerce  with  respect  to  all  matters  per- 
taining to  the  transportation  of  such  commerce. 

The  persons  so  appointed  shall  be,  and  they  hereby  are, 
vested  with  full  power  to  examine  under  oath  any  or  all 
of  the  officers  and  agents  of  such  carriers  touching  such 
interstate-commerce  transportation,  and  they  shall  make 
a  full  detailed  report  of  all  such  examinations  to  the  said 
Interstate  Commerce  Commission  in  such  form  and  at  such 
times  as  it  may  prescribe ;  and  all  carriers  so  engaged  in  in- 
terstate commerce  are  hereby  required  to  permit  such  exam- 
inations of  their  books,  records,  officers,  and  employees,  and 
do  all  other  things  necessary  and  proper  to  facilitate  such 
examinations. 

Sec.  2.  That  section  three  of  the  Act  approved  February 
nineteenth,  nineteen  hundred  and  three,  entitled  ''An  Act 
to   further  regulate  commerce  with  foreign  nations   and 


among  the  States/'  be,  and  the  same  is  hereby,  amended  so 
as  to  read  as  follozvs : 

''Sec.  3.  That  whenever  the  Interstate  Commerce  Com- 
mission shall  have  reasonable  ground  for  belief  that  any- 
common  carrier  is  engaged  in  the  carriage  of  passengers 
or  freight  traffic  between  given  points  at  less  than  the  pub- 
lished rates  on  file,  or  is,  either  singly  or  in  cooperation  zvith 
one  or  more  other  carriers,  publishing  and  charging  unjust 
or  unreasonable  rates  therefor,  or  is  committing  any  dis- 
criminations forbidden  by  law,  whether  as  betiueen  shippers, 
places,  commodities,  or  otherzvise,  and  zvhether  effected  by 
means  of  rates,  rebates,  classifications,  preferentials,  private 
cars,  refrigerator  cars,  switching  or  terminal  charges,  eleva- 
tor charges,  failure  to  supply  shippers  equally  with  cars,  or 
in  any  other  manner  whatsoever,  it  shall  be  its  duty,  if  such 
carrier  or  carriers  zvill  not,  after  due  notice,  desist  from  such 
violation  of  the  laiv,  to  file  zvith  the  Attorney-General  a 
brief  statement  of  its  grounds  for  such  belief  and  the  evi- 
dence in  support  thereof,  and  thereupon,  under  his  direction, 
and  in  the  name  of  the  United  States,  a  petition  shall  be  pre- 
sented alleging  such  facts  to  the  circuit  court  of  the  United 
States  sitting  in  equity  having  jurisdiction;  and  when  the 
act  complained  of  is  alleged  to  have  been  committed  or  as 
being  committed  in  part  in  more  than  one  judicial  district 
or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and  de- 
termined in  any  one  of  such  judicial  districts  or  States, 
whereupon  it  shall  be  the  duty  of  the  court  summarily  to  in- 
quire into  the  facts  and  circumstances,  upon  such  notice  and 
in  such  manner  as  the  court  shall  direct  and  without  the  for- 
mal pleadings  and  proceedings  aplplicable  to  ordinary  suits  in 
equity,  and  to  make  such  other  persons  or  corporations  par- 
ties thereto  as  the  court  may  deem  necessary;  and  upon 
being  satisfied  of  the  truth  of  the  allegations  of  said  petition 
court  shall  enjoin  according  to  the  ground  of  complaint  the 
publishing  and  charging  of  all  of  any  such  rate  or  rates  so 
complained  of,  in  excess  of  zvhat  the  court  shall  find  to  be 
reasonable  and  just;  such  injunction  to  continue  in  force 
during  such  period  as  the  same  or  substantially  the  same 
conditions  may  continue,  as  are  established  by  the  evidence 
in  such  case;  or  shall  enforce  an  observance  of  the  published 
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tariffs  if  they  are  found  to  he  just  and  reasonable ;  or  direct 
and  require  a  discontinuance  of  sucli  discriminations,  by 
such  proper  orders,  writs,  and  process,  a^  zvill,  as  nearly  as 
maybc,scc:ire  equality  of  right  and  treatment  to  all  shippers, 
whicli  said  orders,  writs,  and  process  may  be  enforceable 
as  well  against  the  parties  interested  in  the  traffic  as  against 
the  carrier  or  carriers  complained  of;  and  all  proceedings 
hereunder  shall  be  subject  to  the  right  of  appeal  to  the  Su- 
preme Court  as  now  provided  by  the  Act  of  February  elev- 
enth, nineteen  hundred  and  three,  to  expedite  the  hearings 
of  suits  in  equity;  but  such  appeal  shall  not  operate  to  stay 
or  supersede  the  order  of  the  court  or  the  execution  of  any 
'mrit  or  process  thereon,  unless  the  Circuit  or  Supreme 
Court,  on  application  therefor  made  for  good  cause,  so 
order.  It  shall  be  the  duty  of  the  several  district  attorneys 
of  the  United  States,  whenever  the  Attorney-General  shall 
direct,  either  of  his  own  motion  or  upon  the  request  of  the 
Interstate  Commerce  Commission,  to  institute  and  prose- 
cute such  proceedings,  and  the  proceedings  provided  for  by 
this  Act  shall  be  prosecuted  at  the  cost  of  the  United  States 
or  the  railroad  company  or  companies  as  the  court  may 
adjudge  equitable  and  just,  and  such  proceedings  shall  not 
preclude  the  bringing  of  suit  for  the  recovery  of  damages 
by  any  party  injured,  or  any  other  action  provided  by  said 
Act  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  entitled  'An  act  to  regulate  commerce  and 
the  Acts  amendatory  thereof.'  And  in  proceedings  under 
this  Act  and  the  Acts  to  regulate  commerce  the  said  courts 
shall  have  the  power  to  compel  the  attendance  of  witnesses, 
both  upon  the  part  of  the  carrier  and  any  shipper  or  shippers 
zvho  may  be  interested,  who  shall  be  required  to  answer  on 
all  subjects  relating  directly  or  indirectly  to  the  matter  in 
controversy,  and  to  compel  the  production  of  all  books  and 
papers,  both  of  the  carrier  and  the  shipper  or  shippers, 
which  relate  directly  or  indirectly  to  such  transaction;  the 
claim  that  such  testimony  or  evidence  may  tend  to  criminate 
the  person  giving  such  evidence  shall  not  excuse  such  person 
from  testifying  or  such  corporation  producing  its  books  and 
papers,  but  no  person  shall  be  (prosecuted  or  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
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matter,  or  thing  concerning  which  he  may  testify  or  pro- 
duce evidence  or  information,  documentary  or  otherwise  in 
such  proceeding:  Provided,  That  the  provisions  of  an  Act 
entitled  'An  Act  to  ex^pedite  the  hearing  and  determination 
of  suits  in  equity  pending  or  hereafter  brought  under  the 
Act  of  July  second,  eighteen  hundred  and  ninety,  entitled 
An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies.  An  Act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  Acts  having  a  like  purpose  that  may  be 
hereafter  enacted,  approved  February  eleventh,  nineteen 
hundred  and  three,'  shall  apply  to  any  case  prosecuted  un- 
der the  direction  of  the  Attorney-General  in  the  name  of 
the  Interstate  Commerce  Commission." 

Sec.  3.  That  no  carrier  engaged  in  interstate  commerce 
shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  drazv- 
back,  or  other  device,  charge,  demand,  collect,  or  receive 
from  any  person  a  greater  or  less  compensation  for  inter- 
state transportation  of  passengers  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person  for  a  like  service. 
And  any  carrier  violating  this  provision  shall  be  deemed 
guilty  of  unjust  discrimination  and  shall  for  each  offense 
pay  to  the  United  States  a  penalty  of  not  less  than  one 
hundred  nor  more  than  tzvo  thousand  dollars:  Provided, 
That  nothing  herein  shall  prevent  the  free  carriage  of  desti- 
tute or  indigent  persons,  or  the  issuance  of  mileage  or  ex- 
cursion passenger  tickets,  or  prevent  such  carriers  from 
giving  free  or  reduced  transportation  to  ministers  of  relig- 
ion, or  to  the  inmates  of  hospitals,  eleemosynary  and  chari- 
table institutions,  or  to  prevent  any  such  carrier  from  giving 
free  transportation  over  its  own  lines  to  any  of  its  officers, 
agents,  employees,  attorneys,  stockholders,  or  directors,  or  to 
the  families  of  its  employees. 

Sec.  4.  That  nothing  in  the  Act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  in  the  Act  to  protect  trade  and  commerce  against 
unlazvful  restraints  and  monopolies,  approved  July  second, 
eighteen  hundred  and  ninety,  or  in  any  Act  amendatory  of 
either  of  said  Acts,  shall  hereafter  apply  to  the  establish- 
ment of  rates  or  the  changing  or  publication  of  the  same 
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zvith  respect  to  foreign  commerce  if  carried  in  ships  of 
American  registry;  or  shall  prohibit  any  necessary  or  rea- 
sonable act,  association,  or  agreement  with  respect  to  inter- 
state transportation  that  is  not  in  unreasonable  restraint 
of  trade  or  commerce  zvith  foreign  nations  or  among  the 
several  States;  or  shall  hereafter  authorise  forfeiture  of 
property  as  pimisJiment  for  any  violation  of  such  Acts. 

Sec.  5.  That  it  shall  be  unlaw  fid  to  transport  foreign 
commerce  that  Jios  been  imported,  or  that  is  designed  for 
export,  at  a  less  rate  than  is  charged  between  the  same 
points  for  the  transportation  of  domestic  interstate  com- 
merce of  like  character  unless  carried  in  ships  of  American 
registry. 

Sec.  6.  That  the  Interstate  Commerce  Commission  is 
hereby  authorised  and  empowered  to  appoint  such  inspec- 
tors and  adopt  such  other  means  as  may  be  necessary  to  as- 
certain zvhat  foreign  commerce  is  carried  in  ships  of  Amer- 
ican registry  and  on  that  account  entitled  to  the  benefits  of 
the  provisions  applicable  thereto  of  sections  four  and  five  of 
this  Act. 

Sec.  7.  That  all  lazvs  and  parts  of  laws  inconsistent  zvith 
the  provisions  of  this  Act  are  hereby  repealed,  and  this  Act 
shall  take  effect  from  and  after  its  passage. 


Explanatory  Statement  of  Senator  Foraker. 

The  results  desired  by  the  President  should  be  accom- 
plished, but  if  they  can  be  secured  without  conferring  the 
rate-making  power  on  the  Interstate  Commerce  Commis- 
sion or  any  other  governmental  agency,  a  number  of  very 
troublesome  legal  questions  will  be  avoided,  such  as  the 
Constitutional  prohibition  against  giving  preference  to  the 
ports  of  one  State  over  those  of  another,  the  right  to  dele- 
gate legislative  power,  and  all  questions  as  to  the  power 
of  the  court  to  review  the  legislative  act  of  making  rates  ex- 
cept in  cases  that  are  confiscatory,  etc. 

Note  :  Portions  in  italics  show  proposed  amendments  to  Elkins  law. 
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Notwithstanding  the  opinion  of  the  Attorney-General, 
there  is  much  difference  of  opinion  among  good  lawyers 
as  to  how  the  court  would  decide  these  questions  if  we 
would  give  rise  to  them  by  going  into  the  business  of  rate 
making.  All  our  legislation,  if  it  involved  these  questions, 
might  be  overthrown  in  the  courts.  Without  stopping  to 
discuss  them,  it  is  enough  to  say  that  they  are  sufficiently 
serious  to  make  it  desirable  to  avoid  them  if  we  can  ac- 
complish the  ends  aimed  at  without  encountering  them. 

The  bill  I  have  presented  to  the  committee  avoids  them 
and  at  the  same  time  gives,  I  think,  a  more  prompt,  more 
economical  and  more  efficient  remedy  than  can  be  secured 
through  an  exercise  by  the  government  of  the  rate-making 
power. 

To  make  this  plain,  it  should  be  recalled  that  there  are 
three  classes  of  abuses  complained  of. 

They  are  excessive  rates,  rebates,  and  discriminations. 

As  the  President,  in  effect,  well  said  to  the  trainmen 
who  waited  on  him  a  few  days  ago,  there  is  but  little  com- 
plaint that  rates,  in  and  of  themselves,  are  too  high,  and 
he  did  not  anticipate  that  rates  would  be  reduced,  if  the 
rate-making  power  should  be  conferred  on  the  Interstate 
Commerce  Commission  or  some  other  tribunal,  to  such  an 
extent  as  to  interfere  with  the  wages  of  the  employees. 

There  are,  however,  no  doubt,  some  cases  of  excessive 
rates.  At  least,  it  would  be  strange  if  there  were  not,  and 
a  remedy  against  them  should  be  provided. 

As  to  rebates,  they  are  largely,  if  not  altogether,  discon- 
tinued since  the  Elkins  Law  of  1903;  and,  if  not,  that  law 
is  regarded  by  all  who  have  spoken  on  the  subject  as  suf- 
ficient, if  properly  enforced,  to  break  up  the  practice.  At 
any  rate,  there  is  no  real  need  for  further  legislation  on 
that  subject. 


The  great  evil  to  be  reached  and  dealt  with  is  discrimi- 
nation. 

This  takes  the  form  of  discrimination  between  both 
localities  and  individuals.  It  is  practiced  under  numerous 
guises  and  devices,  such  as  terminal  charges,  elevator 
charges,  refrigerator  charges,  private  car  line  charges, 
classification,  false  weights,  refusal  to  supply  cars  equally  to 
shippers,  and  in  numerous  other  ways. 

The  Elkins  Law  of  1903  was  directly  aimed  at  this  class 
of  abuses.  It  was  made  broad  and,  as  we  thought  at  the 
time,  efficacious.  The  Supreme  Court  has  upheld  it,  and 
wherever  it  has  been  invoked  it  has  been  found  a  quick 
and  complete  remedy.  It  did  not  provide  a  remedy,  how- 
ever, against  excessive  rates  and  was  not  as  specific  and 
comprhensive  in  some  respects  as  experience  has  shown  it 
should  be. 

The  basis  of  the  most  important  feature  of  the  bill  I  have 
presented  is  the  third  section  of  the  Elkins  Act.  I  have 
sought  to  amend  it  so  as  to  make  it  applicable  not  only  to 
every  form  of  discrimination  that  can  arise,  but  also  to 
excessive  rates  as  well  as  rebates,  and  I  have  sought  to  make 
the  law  available  to  the  humblest  shipper  in  the  land  and 
to  make  it  immediately  responsive  whenever  he  may  see 
fit  to  invoke  it. 

It  will  provide,  if  amended  as  I  propose,  that  whenever  a 
shipper  may  think  he  is  charged  an  excessive  rate,  or  when- 
ever rebates  are  complained  of,  or  when  any  form  of  dis- 
crimination is  charged,  and  a  complaint — no  matter  how 
informal — filed  with  the  Interstate  Commerce  Commission, 
it  shall  be  the  duty  of  that  Commission  to  immediately  in- 
vestigate such  complaint  and,  if  it  reach  the  conclusion  that 
there  is  reasonable  ground  for  it,  and  the  railroad  will  not, 
upon  notice  from  the  Commission,  desist  from  charging  the 
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excessive  rate  or  giving  the  rebates  or  practicing  the  dis- 
crimination, the  Commission  shall  thereupon,  instead  of  pro- 
ceeding to  have  a  formal  trial,  as  heretofore — continuing 
through  months  and  even  years— forthwith  certify  the  com- 
plaint and  the  grounds  of  it,  with  a  brief  statement  of  the 
testimony  to  support  the  complaint,  to  the  Attorney-Gen- 
eral, who  shall  thereupon  refer  the  same  to  the  proper 
United  States  District  Attorney,  who  shall  at  once  file  a 
petition  in  the  Circuit  Court  of  the  United  States  having 
jurisdiction,  which  court  shall  forthwith  make  parties 
of  all  interested  and  proceed  at  once  to  hear  the 
complaint,  and  upon  such  hearing  enjoin — if  it  be  a  case  of 
excessive  charge — all  that  part  of  such  rate  that  may  be  in 
excess  of  the  lawful  rate,  which  is  the  just  and  reasonable 
rate  prescribed  by  statute,  or  enjoin  the  giving  of  the  rebate 
or  the  further  practice  of  the  discrimination  complained  of, 
accordingly  as  it  may  be  the  one  or  the  other. 

The  railroad  shall  have  the  right  to  appeal  from  this  de- 
cision to  the  Supreme  Court  of  the  United  States,  but  such 
appeal  shall  not  suspend  or  supercede  the  judgment  of  the 
court  unless  the  Circuit  Court  trying  the  case,  or  the  Su- 
preme Court  of  the  United  States,  shall,  for  good  cause,  so 
order. 

The  whole  proceeding  shall  be  in  the  name  of  the  United 
States  and  at  the  expense  of  the  United  States,  and  without 
any  expense  whatever  to  the  shipper. 

The  reason  for  this  is  in  the  fact  that  these  complaints  in- 
volve more  than  the  rights  of  the  individual  shipper  or  the 
Iparticular  community  complaining.  No  one  rate  can  be 
singled  out  and  dealt  with  by  itself  separately.  Any  change 
of  an  important  rate  may  affect  numerous  localities,  thou- 
sands of  shippers  and  thousands  of  rates.  The  proceedings 
should,  therefore,  be  on  behalf  of  the  public  and  at  the 
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expense  of  the  public,  except  only  that  where  the  railroad 
is  found  to  have  been  in  fault  there  shall  be  judgment 
against  it  for  costs  as  well  as  for  relief. 

In  other  words,  the  proposition  of  the  bill  is  that,  upon 
complaint  and  the  showing  of  probable  cause,  the  case  shall 
be  heard  on  its  merits,  in  the  first  instance,  in  the  court, 
where  full  relief  can  be  granted. 

This  is  not  a  delay  to  the  shipper,  because  it  will  take  no 
longer,  stating  it  conservatively,  to  try  the  case  before  the 
court  in  the  first  instance  than  it  would  to  try  it  before  the 
Interstate  Commerce  Commission ;  and  the  probabilities  are 
that  any  judge  of  the  Circuit  Court  of  the  United  States, 
accustomed  to  hearing  witnesses,  applying  the  law  and  dis- 
posing of  litigated  questions,  sitting  in  equity,  would  try  the 
case  in  much  less  time  than  the  Interstate  Commerce  Com- 
mission or  any  other  similar  body  would  require. 

The  propriety  of  going,  in  the  first  instance,  to  the  court, 
where  a  remedy  can  be  administered,  is  manifest  when  it  is 
remembered  that  every  such  case  must,  if  the  parties  to  it 
are  so  disposed,  go  to  the  court  anyhow  before  it  is  ended, 
for  it  is  the  Constitutional  right  of  every  one  to  have  his 
day  in  court,  and  that  right  can  not  be  taken  away  by  Con- 
gress, even  if  there  were  a  disposition  to  do  so. 

But  there  is  no  disposition  to  do  that  on  the  part  of  any 
one.  On  the  contrary,  every  plan  that  has  been  proposed 
and  every  bill  introduced  has  provided  that,  sooner  or 
later,  there  shall  be  this  judicial  review. 

The  greatest  work  of  the  Interstate  Commerce  Commis- 
sion has  been  in  the  exercise  of  its  powers  of  conciliation. 
More  than  three-fourths  of  the  cases  brought  before  it  have 
been,  through  its  intervention,  amicably  and  satisfactorily 
adjusted.  It  will  retain  this  power  of  conciliation  and 
must  exercise  it  before  instituting  any  legal  proceedings. 
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The  mere  fact  that  the  Commission  is  invested  with 
power  to  sue  in  the  name  of  the  government  and  without 
expense  of  any  kind  to  the  shipper  and  to  command  a 
summary  proceeding — which  means  that  the  case  shall  be 
heard  and  decided  not  in  one  or  two  or  three  or  four  years 
after  it  has  been  instituted,  but  in  a  comparatively  brief 
time — will  induce  railroads  to  strain  a  point  to  come  to  an 
agreement  with  shippers,  that  they  may  avoid  such  char- 
acter of  litigation.  They  will  realize  that  where  the  United 
States  Government,  in  the  interest  of  whole  communities, 
proceeds  against  them,  it  will  be  useless  to  go  to  the  courts 
unless  they  have  just  grounds  of  defense. 

There  are  other  features  of  the  bill. 

The  first  section,  for  instance,  provides  for  the  appoint- 
ment of  expert  examiners  who,  under  the  direction  of  the 
Interstate  Commerce  Commission,  can  make  an  examination 
at  any  time  of  all  books,  documents,  and  papers  of  any  rail- 
road that  relate  to  interstate  transiportation  of  commerce. 
This  will  enable  the  Commission  to  ascertain  facts  and  se- 
cure evidence. 

Another  provision  of  the  bill  is  designed  to  prohibit  and 
break  up  the  giving  of  passes.  This  provision  needs  no 
comment. 

Another  is  simply  declaratory  of  the  common  law  rule 
as  to  reasonable  and  unreasonable  agreements  with  respect 
to  restraints  of  trade ;  a  provision  that  is  probably  unneces- 
sary, in  view  of  the  latest  utterances  of  the  Supreme  Court 
of  the  United  States  on  that  subject,  but  which  will  remove 
all  doubt  as  to  what  is  legal  in  that  respect  and  be  found 
helpful  when  it  comes  to  the  prevention  of  discriminations 
between  localities  made  by  independent  roads. 

Another  provision  prohibits  the  carrying  of  freight  that 
is  to  be  exported  or  freight  that  has  been  imported  on 
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througii  rates,  less  as  to  the  rail  portion  of  the  charge  than  is 
exacted  for  the  carrying  of  similar  domestic  commerce  be- 
tween the  same  points,  unless  the  carriage  be  in  ships  of 
American  registry. 

The  amount  of  freight  carried  on  these  lower  through 
rates  is  constantly  increasing,  and  there  is  a  constantly 
growing  complaint  from  manufacturers  on  this  account. 

Taking,  for  illustration,  a  complaint  sent  me  by  the 
Chamber  of  Commerce,  of  Zanesville,  Ohio — one  of  many 
such :  It  appears  that  products  originating  in  Germany  that 
are  sold  in  this  country  in  competition  with  similar  articles 
(produced  in  Zanesville  are  shipped  from  originating  points 
in  Germany  to  the  ocean  and  across  it  to  New  York,  and 
from  there  through  Zanesville  and  beyond  to  Louisville,  St. 
Louis,  Chicago,  and  other  cities  at  a  less  aggregate  rate 
than  Zanesville  producers  are  required  to  pay  to  ship  their 
products  from  Zanesville  to  Louisville,  St.  Louis,  Chicago, 
etc. 

Numerous  similar  cases  were  testified  to  before  the  In- 
terstate Commerce  Committee. 

The  purpose  of  these  lower  through  rates  on  importa- 
tions is  largely  to  nullify  the  tariff  duties  imposed  on  such 
importations  and  thus  defeat  the  protection  intended  for 
our  manufacturers.  The  practice  of  giving  such  through 
rates  has  grown  out  of  trade  competition  and  necessities, 
and,  it  is  claimed,  that  it  would  be  inadvisable  on  many  ac- 
counts to  prohibit  it. 

But  there  is  no  just  reason  why,  as  an  offset  to  its  disad- 
vantages we  should  not  have  compensation  in  the  up-build- 
ing, to  such  an  extent  as  it  may  contribute  thereto,  of  an 
American  merchant  marine. 

What  is  said  as  to  imports  being  brought  in  on  lower 
through  rates  is  equally  true  as  to  exports,  except  only  that 
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the  volume  of  exports  sent  out  of  the  country  on  these  lower 
through  rates  is  perhaps  much  greater  than  the  volume  of 
imports.  It  would  be  even  more  inadvisable  to  interfere 
with  these  lower  through  rates  as  to  exports,  since,  while 
they  have  nothing  to  do  with  the  tariff  one  way  or  the  other, 
they  greatly  facilitate  the  marketing  of  our  agricultural  and 
manufactured  products.  But  there  is  no  sufficient  reason 
of  which  I  am  aware  why  these  exports  and  imports, 
amounting  in  the  aggregate  to  millions  of  tons,  should  not 
be  turned  into  American  bottoms.  The  only  trouble  with 
our  merchant  marine  has  been  its  inability  to  get  business. 
Without  some  kind  of  governmental  help  it  will  continue  to 
languish.  Subsidies  are  unpopular  and  are  not  likely  to  be 
granted.  The  old  policy  of  discriminating  duties,  under 
which  our  merchant  marine  flourished  during  the  early  days 
of  the  Republic,  meets  with  determined  opposition  every 
time  it  is  proposed  that  we  should  return  to  it,  not  only  on 
account  of  the  reciprocal  treaties  with  respect  to  shipping 
that  we  have  with  other  countries,  but  also  because  of  the 
fear  many  seem  to  have  of  retaliation. 

The  provision  of  this  bill  avoids  all  these  objections  to 
these  respective  policies  and  provides  a  way  that  is  self- 
operating  and  that  can  not  cost  the  government  or  anybody 
else  anything,  except  only  the  railroads ;  and  to  such  extent 
as  it  may  cost  them  anything  the  merchant  marine  will  get 
the  benefit  of  it.  If  this  ^provision  be  enacted  into  law  the 
result  will  be  not  an  abandonment  of  through  rates  but  a 
demand  for  American  ships,  which  will  be  speedily  built 
and  put  in  commission  as  soon  as  it  is  seen  that  business 
is  certain ;  and  this  will  mean  American  ships  not  only  for 
New  York  and  other  principal  ports  that  may  already  have 
American  lines,  but  also  for  every  port  of  the  country  where 
there  may  be  business  for  them. 
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This  provision  will  not  be  in  conflict  with  any  of  our  reci- 
procal treaties,  and  it  is  not  without  precedent,  for  practical- 
ly the  same  kind  of  measures  have  been  resorted  to  by  both 
Russia  and  Germany  and  probably  also  by  other  countries. 

When  the  bill  comes  up  for  consideration  all  these  points 
can  be  elaborated.  It  is  impossible  at  this  time  to  do  more 
than  indicate  what  the  points  of  the  measure  are. 
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we  legislated  ou  that  subject  three  years  ago  now  atmost — in 
February,  1903 — when  we  passed  the  so-called  Elkins  law.  In 
that  measure  we  provided  a  remedy  against  rebates.  Up  to 
that  time  the  giving  of  rebates  was  justly  regarded  as  the  worst 
abuse  practiced  by  the  railroads  of  this  country  upon  the  ship- 
pers of  this  country.  I  had  the  honor  to  be  a  member  of  the 
Senate  Committee  on  Interstate  Commerce  then,  as  I  have  now. 
I  had  something  to  do  with  the  putting  of  that  act  in  the  form 
in  which  it  was  finally  passed  and  in  which  it  became  a  law. 
We  undertook  then  to  deal  with  rebates  and  with  discrimina- 
tions. What  is  the  result?  According  to  the  testimony  of  every 
man  who  has  spoken  on  this  subject  before  our  committee — 
every  man  on  both  sides  of  this  controversy,  I  think  without 
exception,  since  that  law  was  enacted  and  put  into  force — re- 
bates have  practically  been  discontinued;  and,  if  not  discon- 
tinued, all  unite  in  saying  that  the  statute  thus  put  upon  the 
statute  books  by  the  Congress  of  the  United  States  is  all  the 
legislation  that  it  is  necessary  to  enact  in  order  to  provide  a  leg- 
islative remedy  full,  ample,  and  complete  against  that  kind  of 
abuse. 

I\Ir.  Bacon,  who  is  chairman  of  the  Shippers'  Association,  who 
came  here  as  the  head  and  front  of  this  movement — a  most 
estimable  man,  a  worthy,  truthful  man,  for  whom  I  have  the 
highest  personal  regard  because  of  the  good  character  and  good 
temper  he  has  displayed  under  all  circumstances — testified  be- 
fore the  committee — and  it  has  been  quoted  over  and  over  again 
in  the  discussions  since  he  made  the  statement — that  the  Elkins 
law  in  the  provision  to  which  I  have  called  attention  makes 
ample  provision  against  rebates.  The  testimony  is  that  they 
have  been  practically  discontinued  since  the  enactment  of  that 
statute ;  and,  if  not,  that  the  law  is  all  that  they  have  a  right 
to  expect  of  Congress  in  order  that  they  may  be  discontinued  by- 
enforcing  the  law. 

In  that  law,  Mr.  President,  we  have  provided  a  remedy.  The 
Senator  from  South  Carolina  recognizes  that,  and  that  is  one 
of  the  good  features  of  his  bill.  The  Senator  proceeds  upon  the 
idea  that  the  law  already  upon  the  statute  book — he  evidently 
proceeds  upon  that  idea — is  ample,  as  he  knows  it  to  be,  and  as 
all  know  it  to  be  who  have  investigated  the  subject,  to  prevent 
the  practice  of  giving  rebates.  Hence  he  does  not  deal  with 
that  evil.  The  mere  conferring  of  power  upon  the  Interstate 
Commerce  Commission  to  make  rates  manifestly  does  not  afford 
any  remedv  against  rebates,  for  rebates  may  be  granted  by  the 
railroads  as  agairtst  rates  made  by  the  Commission  as  well  as 
against  rates  made  by  themselves. 

Neither  is  there  any  remedy  that  the  Senator  would  adopt  in 
the  suggestion  that  was  made  in  the  President's  message  on  this 
subject,  that  where  one  of  a  numl)er  of  competing  roads  grants 
secret  rebates  and  the  Commission  learns  of  it  they  shall  have 
authority  to  break  up  the  practice  by  fixing  as  the  maximum 
rate  the  rebate  rate— the  lower  rate.  There  is  no  remedy  in 
that,  because,  Mr.  President,  I  think  upon  consideration  nobody 
would  insist  upon  what  would  be  so  unreasonable  in  its  opera- 
tion as  that  would  be. 

In  a  case  where  between  two  given  points  there  were  three 
lines,  we  will  say,  in  competition,  and  one  cut  the  rates,  then 
the   Interstate   Commerce   Conunission    might   solve    it   by   fix- 
ing that  as  the  maximum  rate  for  that  road  in  order  to  pun- 
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ish  It.  Tile  ti'onblo  is  tliiit  it  would  be  fixing  the  rate  that  the 
other  two  couipetiug  ro;uls  would  be  ('oiii[)olled  iuiniediately  to 
accept,  thus  penaliziug  the  roads  which  had  obeyed  the  law,  or 
else  they  would  have  to  lose  their  business  to  the  other  road, 
which  would  be  a  worse  penalizing  still. 

So  it  is,  Mr.  President,  I  know  enough  of  the  Senator  from 
South  Carolina,  I  know  enough  of  his  powers  of  analysis,  I 
know  enough  of  his  mental  operations,  to  know  he  does  not  pur- 
pose, in  giving  the  Interstate  Commerce  Commission  the  power 
to  fix  a  maximum  rate,  to  break  up  rebates  in  any  such  way  as 
that ;  and  yet  it  must  be  done  in  that  way  or  some  other  such 
way  if  it  is  to  to  be  dealt  with  by  the  mere  conferring  of  the 
right  or  the  granting  of  the  power  to  make  maximum  rates  upon 
the  Interstate  Commerce  Commission. 

Now,  passing  rebates  and  passing  excessive  rates,  what  is 
left?     Discriminating  charges. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  Mr.  President,  I  have  not  yet  had  an 
opportunity  to  read  all  of  the  testimony  taken  before  the  com- 
mittee, but  before  the  Senator  from  Ohio  passes  from  the  ques- 
tion of  reasonable  or  unreasonable  rates,  I  should  like  to  ask 
him  if  it  was  not  reasonably  established  in  those  hearings,  first, 
that  the  rates  on  lumber  from  the  Southwest  were  unreasonable ; 
second,  that  the  rates  on  cattle  from  the  South  and  Southwest 
to  the  Northwest,  to  feeding  stations,  were  unreasonable ;  and  if 
it  was  not  established,  in  the  third  place,  that  in  numberless 
cases  of  ordinary  rates  they  were  unfair  and  unreasonable  in 
this,  that  they  discriminated  improperly  and  unfairly  against 
localities? 

Mr.  FORAKER.  Mr.  President,  I  was  just  coming  to  the  last 
suggestion  of  the  Senator.  As  to  the  other  suggestions  he 
makes,  there  is  much  testimony  before  the  committee  tending 
to  support  what  the  Senator  contends  for  in  that  respect.  I 
did  not  say  that  there  were  not  unreasonable  rates ;  what  I  did 
say  was  that  undoubtedly  there  are  some  unreasonable  rates. 
There  may  be  unreasonable  rates  as  to  lumber.  It  may  be  that 
there  are  unreasonable  rates  in  certain  instances  as  to  live 
stock,  which  the  Senator  has  mentioned.  It  may  be  that  in 
many  other  instances  there  are  unreasonable  rates  in  the  sense 
that  they  are  too  high.  It  would  be  exceedingly  strange  if  there 
were  not,  for  these  rates  cover  the  whole  country,  every  section 
of  it  and  every  kind  of  traffic ;  but  what  I  said  was  this,  that  it 
has  been  conceded  and  admitted  before  the  committee  and 
everywhere  else  by  all  who  have  discussed  this  subject  that  on 
the  average  rates  in  and  of  themselves  are  not  unreasonably 
high,  and  that,  so  far  as  the  mere  correction  of  unreasonable 
rates  is  concerned,  there  is  no  widespread  oppression  in  the 
country  of  which  the  people  are  now  making  complaint.  What 
the  people  have  been  making  complaint  about,  and  justly  making 
complaint  about,  and  what  w^e  should  provide  a  remedy  against, 
and  what  I  stand  here  to  help  provide  a  remedy  against,  is, 
first,  rebates ;  and,  in  the  second  place,  the  discrimination  be- 
tween localities  and  between  individuals,  of  which  the  Senator 
speaks. 

What  I  w^as  calling  attention  to  was  that  this  measure  of  the 
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Senntor  from  South  Carolina  [Mr.  Tillman],  if  I  nnrlerst.ind 
it,  coiilines  itself  to  unreasonable  and  unjust  rates.  It  does  not 
undertake  to  deal  with  rebates,  and  I  suppose  the  reason  is 
because  we  have  already  dealt  with  them  with  that  degree  of 
satisfaction  to  which  I  have  called  attention.  It  does  not  under- 
take, as  I  understand  it.  to  deal  with  discrimination  between 
localities  or  between  commodities  or  between  individuals. 

Mr.  DANIEL.     Will  the  Senator  allow  me  to  interrupt  him? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Virginia? 

Mr.  FORAKER.     Certainly. 

Mr.  DANIEL.  What  would  the  Senator  propose  to  do  about 
the  unreasonable  things  done  as  to  localities,  commodities,  and 
individuals? 

Mr.  FORAKER.  I  am  going  to  speak  about  that.  I  am  just 
coming  to  it. 

I  do  not  understand  the  bill  of  the  Senator  from  South  Caro- 
lina to  apply  to  rebates  or  to  discriminations  between  localities, 
but  to  be  confined  in  its  operation  to  the  correction  of  rates  that 
are  unreasonably  high. 

Mr.  DANIEL.  If  the  Senator  will  allow  me,  I  apprehend 
from  his  remarks  that  he  proposes  to  correct  one  evil  and  not 
do  anything  about  the  others. 

Mr.  FORAKER.     I  do  not  understand  the  Senator's  inquiry. 

Mr.  DANIEL.  I  stated  that  I  apprehended  from  the  tone  of 
the  Senator's  remarks,  if  not  his  expression,  that  his  idea  was 
to  pass  this  proposition  of  the  Senator  from  South  Carolina, 
and  leave  the  relative  discriminations  as  to  localities,  commodi- 
ties, and  persons  imtouched. 

Mr.  FORAKER.  Oh,  no.  Mr.  President,  the  Senator  from 
Virginia  entirefv  misunderstands  me.  I  started  out  by  saying 
that  this  was  tlie  best  rate-making  bill  that  has  been  suggested. 
I  adhere  to  that.  It  is  the  simplest,  and  will  do  the  most  good, 
if  anvthing  of  that  kind  is  to  be  put  into  our  legislation,  and  do 
the  least  harm.  Nothing  else  has  been  proposed  that  will  do 
anything  else  except  incalculable  harm. 

Now,  I  come  to  answer  the  Senator  from  Virginia.  I  am  not 
going  to  vote  for  this  bill ;  I  do  not  want  the  Senator  to  get  that 
impression ;  I  am  just  throwing  a  few  bouquets  to  the  Senator 
from  South  Carolina  :  none,  however,  that  he  does  not  deserve, 
for  his  bill  does  have  the  merit  of  brevity  and  simplicity.  It 
goes  straight  to  the  mark,  as  the  Senator  always  goes  straight 
to  the  mark;  and  it  would  accomplish  just  what  he  wants  to 
accomplish,  I  imagine.  But  what  I  am  calling  attention  to  is 
that  the  bill  does  not  undertake  to  deal  with  rebates,  as  I  un- 
derstand it.  and  does  not  undertake  to  deal  with  discriminations 
between  localities  or  any  other  kind  of  discriminations.  I 
should  have  said  the  reason  he  does  not  undertake  to  deal  with 
rebates,  in  my  opinion,  is  that  he  knows  that  the  present  law 
to  remedy  rebates  is  working  successfully,  efficiently,  and  sat- 
Isfactorilv. 

Mr.  TILLMAN.     Will  the  Senator  from  Ohio  allow  me? 

qMie  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 
Mr.  FORAKER.     Certainly. 
Mr.  TILLMAN.     I  thought  that  that  law  was  sufficient;  and 

I  still  think  so 

Mr.  FORAKER.     As  against  rebates. 
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Mr.  TILLMAN.  But  since  the  suit  begun  ><y  Messrs.  Harmon 
and  Judson,  under  the  instructions  of  the  Attorney-General,  had 
such  a  miserable  and  pitiful  fiasco,  I  am  led  to  say  that  until 
the  Executive  stops  protecting  Cabinet  officers  from  the  opera- 
tion of  the  law  and  whitewashing  them,  we  will  never  have 
anything  done  under  that  law  so  long  as  we  have  the  present 
man  in  the  White  House.  It  is  not  the  fault  of  the  law.  The 
law  is  all  right. 

Mr.  FORAKER.  I  am  not  to  be  diverted  from  the  discussion 
of  what  is  properly  before  the  Senate  by  a  reference  on  the  part 
of  the  Senator  from  South  Carolina  to  a  particular  transaction 
with  respect  to  which  he  may  think  that  the  Pi'esident  or  some 
other  official  fell  short  of  doing  full  duty.  If  so — if  anybody 
fell  short  of  duty — it  is  not  the  fault  of  the  law. 

I  was  proceeding,  as  I  said,  upon  the  assumption  that  the 
reason  the  Senator  from  South  Carolina  does  not  undertake  to 
deal  with  rebates  is  that  he  knows  rebates  are  already  suc- 
cessfully dealt  with,  so  far  as  the  law  can  deal  with  them.  I 
am  glad  to  have  the  Senator  so  state.  So  we  will  pass  by  the 
question  of  rebates.  He  is  dealing  simply  with  excessive  rates. 
I  do  not  mean  to  be  put  in  the  attitude  of  saying  there  are  no 
excessive  rates,  but  I  do  want,  when  I  come  to  discuss  that 
question,  to  show,  in  addition  to  what  I  have  already  said 
about  it,  that  they  are  not  the  crying  evil  and  that  we  can  in  a 
better  way  provide  a  complete  remedy  against  excessive  rates. 
I  am  going  to  discuss  my  own  bill  in  a  few  days,  and  I  think 
I  can  make  every  unbiased  mind  understand  that  in  the  courts, 
immediately  upon  the  presentation  of  a  complaint,  there  is  a 
complete  remedy  against  excessive  rates  in  the  mere  exercise  of 
judicial  power  and  without  resort  to  anything  that  is  so  radical 
and  revolutionary  in  its  character  as  to  have  the  Government 
go  into  the  rate-making  business. 

Now  as  to  discriminations  between  localities,  coming  to  what 
the  Senator  from  Virginia  called  my  attention  to,  they  are  the 
subject  of  much  complaint,  but  this  bill  does  not  undertake  to 
deal  with  them.  Let  us  assume,  Mr.  President,  that  there  is  a 
complaint  before  the  Commission — and  I  speak  of  this  par- 
ticularly in  view  of  what  the  Senator  from  Tennessee  [Mr.  Car- 
mack]  suggested — that  there  is  a  discrimination  between  roads 
centering  at  one  particular  point,  coming  from  different  points. 
Nobody  complains,  confining  ourselves  to  that  one  complaint, 
that  any  rate  is  too  high.  The  highest  rate  is  conceded  to  be 
no  more  than  is  just  and  reasonable  if  it  were  standing  by 
itself.  But  they  say  the  relative  adjustment  is  such  that  the 
differential  amounts  to  a  discrimination.  One  locality  may  be 
only  half  the  distance  removed  that  the  other  competing  lo- 
cality is,  and  yet  the  two  may  have  substantially  the  same  rate. 

Will  any  man  tell  me  how  fixing  a  maximum  rate  will  cure 
the  differential  in  which  is  involved  the  injustice  by  merely 
fixing  a  maximum  rate?  You  can  not  do  it;  and  the  Interstate 
Commerce  Commission  have  recognized  that  fact  in  the  bill 
which  they  framed  and  sent  to  the  Senate  Interstate  Commerce 
Committee  for  its  consideration,  and  which  is  now  pending  be- 
fore that  committee.  They  recognized  it  by  providing  in  that 
bill  that  the  Commission  shall  not  only  have  power  to  fix  a 
maximum  rate,  but  also  shall  have  power  to  fix  a  minimum 
rate ;  power,  if  you  please,  Mr.  President,  not  only  to  say  that 
the  rate  from  A  to  B  shall  be  reduced,  but,  in  order  to  break 
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up  the  differential  that  Is  complained  of,  power  to  say  that  the 
rate  from  C  to  B  shall  not  be  reduced,  but  shall  remain  where 
it  is  or  be  raised  to  a  point  higher  than  it  is. 

The  Senator  from  South  Carolina  has  not  undertaken  to  deal 
with  that  question.  Until  somebody  undertal^es  to  deal  with  it, 
there  will  be  no  remedy  presented  to  this  body  or  any  other 
which  will  give  to  the  people  of  this  country  in  its  operation  as 
law  any  remedy  for  that  complaint.  Does  anybody  imagine  for 
one  minute  that  the  people  of  this  country  would  long  tolerate 
the  fixing  by  any  body,  any  tribunal,  any  Government  authority, 
of  a  minimum  rate  below  which  it  would  be  unlawful  for  a  rail- 
road to  reduce  its  rate  if  it  saw  fit? 

I  am  pretty  familiar  with  one  kind  of  complaint  involving 
this  identical  question.  We  have  heard  of  it  for  years  in  Cin- 
cinnati. Years  ago  we  had  no  direct  communication  with  the 
South.  We  are  situated  on  the  Ohio  River.  We  were  anxious 
to  have  southern  trade.  Louisville  had  the  advantage  over  us 
of  having  the  Louisville  and  Nashville,  which  carried  its 
products  into  the  heart  of  the  South.  To  overcome  that  disad- 
vantage we  did  what  no  other  municipality  in  this  country  has 
done.  At  an  expense  of  $30,000,000  we  built  a  road  of  our  own, 
which  we  still  own  and  control  and  operate  through  a  lessee. 
Our  purpose  was  to  get  into  the  South  by  a  direct  line,  which 
would  enable  us  to  compete  with  Louisville.  We  were  looking 
to  the  markets  of  Chattanooga  and  Atlanta  and  Meridian  and 
beyond. 

When  our  railroad  was  completed  and  was  opened  for  busi- 
ness, and  we  commenced  to  ship  into  the  South,  what  happened? 
We  found  not  only  Louisville  in  competition  with  us,  but  we 
found  New  York,  800  miles  away,  enjoying  practically  the  same 
kind  of  a  rate  into  Atlanta  and  almost  as  good  a  rate  into 
Chattanooga  as  we  enjoyed.  With  Cincinnati  only  400  miles 
away  and  New  York  800  miles  away  and  the  rates  practically 
the  same,  there  was  an  outcry  that  Cincinnati  was  being  dis- 
criminated against;  and  everybody  naturally  thought  she  was, 
and  it  may  be  that  she  was.  But  there  is  a  reason  for  all  these 
things  if  you  will  only  investigate  and  find  out  what  it  is,  and 
we  were  not  long  investigating  until  we  learned  that  there  was 
another  factor  besides  distance  that  played  not  only  an  impor- 
tant but  a  controlling  part  in  fixing  rates  for  these  various  roads. 
When  we  investigated  we  found  out  that  although  New  York 
was  800  miles  and  we  were  only  400  miles  fx'om  those  points — 
I  am  speaking,  of  course,  only  in  round  figures — yet  water 
transportation  had  such  an  infiueuce  in  fixing  rates  that  the 
railroads  out  of  New  York,  having  to  compete  with  water  trans- 
portation, were  compelled  to  fix  the  low  rate  they  did  or  else 
evei'ythiug  would  go  by  water  instead  of  rail.  We  have  been 
fighting  that  proposition  ever  since. 

Now,  it  is  proposed  by  the  Interstate  Commerce  Commission 
in  the  bill  they  have  sent  to  us  and  with  which  Senators  are  all 
familiar,  that  that  differential  shall  be  cured.  I  take  that  as 
an  illustration  simply.  How?  They  say  the  Interstate  Com- 
merce Commission  shall  have  power  not  only  to  fix  a  maximum 
rate,  but  also  to  fix  a  minimum  rate,  and  the  power  to  control 
differentials.  What  does  that  mean?  It  means  they  are  not 
only  to  sit  in  judgment  as  to  whether  or  not  the  rate  from  Cin- 
cinnati to  Chattanooga  or  to  Atlanta  is  too  high  relatively,  and 
whether  it  shall  be  reduced,  but  also  as  to  whether  the  rates 
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from  Boston  and  New  York  and  Philadelphia  and  Baltimore, 
and  all  the  other  Atlantic  seaboard  cities  are  too  low  relatively, 
and  therefore  to  fix  a  minimum  below  which  those  rates  can  not 
be  reduced.  So  they  provide  in  the  bill ;  and  what  is  the  provision? 
Their  provision  relates  only  to  rail  and  to  part  rail  and  part 
water.  But,  Mr.  President,  unless  they  apply  it  to  all-water 
interstate  transportation  it  will  be  ineffective  to  accomplish  any 
good.  It  will  be  ineffective,  because  the  very  minute  you  fix  the 
minimum  by  rail  in  connection  with  water  the  water  route  has 
only  to  reduce  the  rate  and  everythng  goes  by  water  instead  of 
by  rail.  But  shall  we  stop  water  competition  by  fixing  a  mini- 
mum rate? 

Now,  the  Senator  from  South  Carolina  has  wisely  abstained, 
in  the  drawing  of  his  bill,  from  undertaking  to  deal  with  any 
such  proposition  as  that.  He  has  wisely  abstained,  because  it 
is  an  utter  impossibility  to  deal  successfully  through  any  kind 
of  a  Government  tribunal  or  agency  of  the  nature  of  the  Inter- 
state Commerce  Commission  with  a  difficulty  of  that  nature. 
The  only  way  you  can  deal  with  it  is  by  going  into  court  with 
your  complaint,  and  going  there  at  once.  A  court  of  equity 
has  complete  power  and  you  can  not  take  it  away,  and  you 
can  not  limit  it,  or  circumscribe  it,  or  deny  it,  no  matter  how 
much  you  may  write  it  down  in  the  bill.  I  agree  with  the 
Senator  from  South  Carolina  in  that  respect. 

The  courts  of  equity,  without  any  legislation  on  the  subject, 
have  complete  jurisdiction  to  entertain  such  a  complaint  from 
any  individual  citizen  who  may  set  up  that  he  is  a  shipper  and  is 
interested.     He  can  thus  invoke  the  exercise  of  the  power  of  a 
court  of  equity.     Yet  legislation  is  necessary  in  that  regard,  be- 
cause no  individual  shipper  should  be  required  to  embark  in 
litigation  with  a  railroad  on  the  other  side  about  a  matter  of 
such  minor  consequence  as  the  difference  may  be  in  a  particular 
rate  that,  is   charged.     When   the   shipper  goes   into   court  to 
make  a  contest  of  that  character  against  a  road,  he  represents 
the  whole  community.     He  represents  not  only  one  community, 
but  many  communities.     He  represents  all  shippers  situated  as 
he  is.     It  is  a  quasi  public  proceeding  in  its  nature  and  in  its 
effect,  and  we  should,  by  statutory  provision,  make  it  so.     That 
is  what  I  have  undertaken  to  do  in  the  bill  I  have  framed.     We 
should  provide  that  whenever  there  is  a  complaint  of  that  kind 
filed  with  the  Commission,  it  should  be  sent  at  once,  if  there  be 
probable  ground  for  it,  to  the  court,  which  will  sit  in  judgment, 
not  to  make  a  rate — the  court  has  no  power  to  make  rates ;  that 
is  a  legislative  function — but  to  determine  whether  or  not  an 
unjust  differential   is  being  enforced,  and  if  so,  to  find  what 
would  be  a  just  differential,  and  require,  by  its  proper  order,  the 
parties  interested  to  conform  to  it,  which  would  mean  that  the 
railroads  might  fix  their  rates  higher  or  lower,  so  far  as  that 
order  was  concerned,  but  they  must  fix  them  so  as  to  make  a 
correct  relative  adjustment.     That  is  what  we  are  aiming  at. 
We  in  our  part  of  the  country  are  not  complaining  of  rates  in 
and  of  themselves.     We  are  complaining  of  the  relative  adjust- 
ments that  we  think  are  wrong  and  injurious  and  disadvanta- 
geous to  us  and  what  we  want  is  a  remedy  against  that  condi- 
tion.    We  do  not  want  a  measure  brought  in  here  which  I  think 
I  can  show  even  to  the  satisfaction  of  the  Senator  from  South 
Carolina  is  an  unconstitutional  measure.     We  do  not  want  a 
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measure  hrouglit  in  here  which,  whether  it  be  unconstitutional 
or  not,  will  involve  us  in  all  kinds  of  litigation  as  to  its  validity, 

Mr,  TILLMAN.  Does  the  Senator  say  that  this  bill  is  uncon- 
stitutional? 

Mr.  FORAKER.  No ;  but  at  another  time  I  shall  undertake 
to  speak  on  that  question. 

Mr.  TILLMAN.  What  does  he  mean  to  show  is  unconstitu- 
tional? 

Mr.  FORAKER.  I  mean  to  show  that  the  Governnicnt  has 
not  any  constitutional  power  to  make  rates  in  the  way  proposed 
through  a  commission.     That  Congress  may  make  rates 

Mr.  TILLMAN.  Then  the  Supreme  Court  are  in  error,  be- 
cause they  said  that  very  thing. 

Mr.  FORAKER,  The  Supreme  Court  has  not  said  any  such 
thing  as  I  have  read  and  understood  its  decisions.  Not  only  is 
there  at  the  threshold  a  question  as  to  the  right  of  Congress  to 
make  a  rate,  but  there  is  a  question  l)eyond  it,  of  which  I  have 
not  any  doubt  at  all,  and  that  is  whether,  this  being  a  legislative 
power,  we  have  a  right  to  delegate  it  in  the  way  proposed  to  a 
commission  or  anybody  else. 

It  is  one  thing  to  say  that  the  rates  shall  be  so  much  per  ton 
per  mile  on  a  certain  kind  of  a  road  and  under  certain  condi- 
tions, and  authorize  a  commission  to  make  a  mathematical  cal- 
culation and  fix  those  rates  in  specific  figures,  and  quite  another 
thing  to  intrust  to  a  commission  the  work  of  using  legislative 
discretion  in  fixing  specific  rates.  It  is  an  entirely  different 
thing  for  Congress  to  say  rates  shall  be  just  and  reasonable  and 
then  commit  to  somebody  else  the  exercise  of  the  legislative  dis- 
cretion with  which  Congress  alone  is  invested.  That  is  a 
wholly  different  thing.  « 

The  proposition  that  this  is  not  a  delegation  of  power  when 
discretion  is  to  be  exercised  is  to  my  mind  untenable ;  but  at 
another  time,  as  I  have  said,  I  shall  take  that  up.  I  only  rose 
to  say  a  great  many  less  words  than  I  have  spoken,  in  answer 
to  the  Senator  from  South  Carolina,  chief  of  which  were  in- 
tended to  be  in  the  nature  of  a  congratulation  to  him  upon  hav- 
ing framed  in  so  few  words  so  simple  a  measure,  if  we  are  going 
into  that  business  at  all ;  it  is  simple  and  easily  understood,  and, 
assuming  that  it  could  be  upheld  in  the  courts,  the  least  harmful 
of  anything  that  has  been  suggested,  because  it  confines  itself, 
as  I  understand,  to  what  really  there  is  no  serious  complaint 
about.  That  is,  it  does  not  undertake  to  deal  with  rebates ;  it 
does  not  undertake  to  deal  with  discriminations ;  and  it  does  not 
undertake  to  interfere  with  the  statute  now  in  foi'ce  which  has 
been  found  to  be  the  most  salutary  legislation  that  has  been 
placed  on  the  statute  books  since  the  original  interstate-com- 
merce act  was  passed  in  1887. 

Mr,  TILLMAN  rose. 

Mr,  FORAKER,     I  yield  to  the  Senator  from  South  Carolina. 

Mr.  TILLMAN.  I  thought  the  Senator  from  Ohio  was 
through. 

Mr.  CLAY.  Will  the  Senator  from  Ohio  allow  me  to  ask  him 
a  (luestion? 

Mr.  FORAKER.     Certainly. 

Mr.  CLAY.  Did  I  understand  the  Senator  to  say  that  Con- 
gress has  the  power  to  make  rates  and  that  Congress  can  not 
delegate  that  power  to  the  Interstate  Commerce  Conunission? 

Mr.  FORAKER,     What  I  said  was  that  a  great  many  very  ex- 
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cellent  lawyers  are  of  tlio  opinion  that  Congress  itself  does  not 
have  the  power  to  nialvc  specific  rates.  About  that  I  will  express 
no  opinion.  It  may  be  they  are  in  error.  But  what  I  said— and 
as  to  this  I  have  no  doubt  whatever  in  my  mind — was  that  Con- 
gress has  no  power  to  delegate  to  a  commission,  except  in  an  ad- 
ministrative way,  authority  to  make  rates,  because  that  is  a  dele- 
gation of  legislative  power  pure  and  simple,  and  you  can  not  find 
a  rule  in  any  of  the  books  or  in  any  of  the  decisions  that  will 
uphold  it. 

Mr.  CLAY.  I  think  I  understand  the  Senator.  The  Senator, 
then,  denies  to  Congress  the  power  so  to  amend  the  interstate- 
commerce  law  as  to  permit  the  Interstate  Commerce  Commis- 
sion to  hear  complaints  as  to  whetlier  or  not  rates  are  unjust 
and  unreasonable,  and  if  they  find  they  are,  to  reduce  them.  The 
Senator  contends  that  Congress  can  not  delegate  to  the  Inter- 
state Commerce  Commission  that  power? 

Mr.  FORAKER.  Yes.  I  contend  that  the  delegation  of  legis- 
lative power — I  am  not  undertaking  to  specify  it,  but  as  a  gen- 
eral proposition — is  prohibited. 

Mr.  CLAY.  I  also  understand  the  Senator  to  say  that  at  pres- 
ent the  subject  of  rebates  has  been  dealt  with,  and  I  agree  with 
him 

Mr.  FORAKER.     Yes. 

Mr.  CLAY.  And  so  with  discriminations.  The  long  and  short 
haul  clause  of  the  interstate-commerce  act  is  practically  a 
nullity  now  under  the  decisions  of  our  courts,  and  I  understand 
the  Senator  to  contend  that  Congress  can  not  go  any  further 
than  we  have  gone  so  far  as  concerns  giving  the  Interstate  Com- 
merce Commission  the  power  to  prescribe  and  fix  rates. 

Mr.  FORAKER.  I  do.  I  am  opposed  to  giving  the  Interstate 
Commerce  Commission  the  power  to  fix  rates  as  a  matter  of 
policy.  I  am  opposed  to  it  as  a  matter  of  power,  except  in  a 
purely  administrative  way.     I  am  opposed 

Mr.  CLAY.  I  will  say  that  I  do  not  agree  with  the  Senator 
fi'om  Ohio  in  the  position  he  has  taken. 

Mr.  FORAKER.  I  am  opposed  to  it  because  of  the  want  of 
power  when  coupled  with  legislative  discretion,  and  because,  in 
my  opinion,  it  is  bad  policy. 

Mr.  BAILEY.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  I  must  have  misunderstood  the  Senator  from 
Ohio,  but  if  I  understood  him  correctly  he  asserts  that  when 
Congress  confers  upon  the  Interstate  Commerce  Commission  the 
power  to  fix  a  reasonable  rate  in  substitution  for  an  unreason- 
able one  it  delegates  to  the  Interstate  Commerce  Commission  the 
legislative  power  of  Congress,  and  therefore  it  is  not  competent 
under  the  Constitution  for  Congress  to  pass  that  kind  of  a  law. 
Did  I  understand  the  Senator  to  say  that? 

Mr.  FORAKER.  That  is  my  opinion  if  the  power  be  con- 
ferred in  a  legislative  way  without  any  qualification  whatever, 
and  I  see  it  as  plain  as  a  pikestaff. 

Mr.  BAILEY.     Then  let  me  inquire:  The  Senator  from  Ohio 

does  not  believe  that  the  same  reasoning  would  apply  to  the 

commissions  created  in  the  several  States,  which  have  tliem- 

selves   been   authorized   not   to   substitute   reasonable   for   un- 
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reasonable  rates,  but  to  initiate  and  fix  the  rates  in  tbe  fii«t 
Instance? 

Mr.  FORAKER.  Mr.  President,  that  is  a  different  question, 
dependent  upon  the  particular  legislation  and  the  power  that  is 
lodged  in  the  legislative  department  of  the  particular  State  gov- 
ernment; and  when  the  case  is  presented  we  will  measure  it. 
What  I  am  referring  to  is  the  fact  that  we  are  authorized  by 
the  Constitution  to  regulate  commerce  among  the  States  and 
with  foreign  nations,  and  there  are  a  great  many  very  good  law- 
yers who  think  that  even  Congress  has  no  right  to  fix  the  price 
at  which  transportation  shall  be  furnished  any  more  than  it  has 
a  right  to  fix  the  sum  which  engineers  and  conductors  and 
other  employees  of  a  railroad  shall  be  paid  for  their  services. 
A  great  many  good  lawyers  so  contend.  I  say  upon  that  ques- 
tion I  express  no  opinion,  but  I  have  been  very  greatly  im- 
pressed with  some  of  the  arguments  which  have  been  made  in 
behalf  of  that  proposition.  I  have  always  supposed  that  under 
the  power  to  regulate  commerce  we  ourselves  have  the  right  to 
fix  rates,  but  I  have  always  been  of  opinion,  and  never  so  clearly 
as  since  I  have  investigated  the  subject,  as  I  have  been  trying 
to  do  during  the  past  summer,  that  the  Congress  has  no  consti- 
tutional power  to  delegate  to  a  commission  the  legislative  au- 
thority to  make  specific  rates. 

Mr.  BAILEY,  Will  the  Senator  from  Ohio  pardon  me  for 
another  interruption? 

Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  The  Senator  from  Ohio  is  well  aware,  of 
course,  that  in  the  Mississippi  commission  case — I  believe  the 
style  of  the  case  is  Stone  against  Farmers'  Loan  and  Trust  Com- 
pany, as  I  recall  it — that  very  question  was  distinctly  raised. 
The  counsel  for  the  railroad  company  assailed  the  constitution- 
ality of  the  Mississippi  law  upon  the  ground  that  it  was  a  dele- 
gation of  legislative  authority,  and  the  Supreme  Court  of  the 
United  States  held  that  it  was  not  a  delegation  of  legislative 
authority. 

Mr.  FORAKER.     Under  the  constitution  of  Mississippi. 

Mr.  BAILEY.  The  court  did  not  predicate  its  decision  upon 
any  peculiar  language  of  the  constitution  of  Mississippi.  It 
seems  to  me  the  cases  are  on  all  fours.  If  it  was  not  a  delega- 
tion of  legislative  authority  for  the  legislature  of  Mississippi  to 
empower  a  raih'oad  commission  to  fix  rates  within  that  State — 
and,  of  course,  it  could  only  fix  them  within  that  State — then 
it  can  not  be  safely  asserted  to  be  a  delegation  of  legislatiAO 
authority  for  Congress  to  authorize  the  Interstate  Commerce 
Commission  to  perform  precisely  the  same  office  with  respect 
to  interstate  and  foreign  commerce. 

Mr.  DANIEL.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Virginia? 

Mr.  FORAKER.  At  the  i)roper  time.  I  can  not  yield  at  pres- 
ent. I  have  only  a  few  minutes.  I  have  already  taken  more 
time  than  I  intended.  I  will  examine  the  case  suggested  by  the 
Senator  from  Texas,  and  give  to  the  Senator  the  grounds  upon 
which  I  differentiate  that  case  from  the  one  I  have  mentioned. 

Mr.  BAILEY.     I  wish  to  say  that  I  have  great  respect  for  any 
opinion  the  Senator  from  Ohio  may  express  upon  a  question  of 
law  after  he  has  investigated  it,  and  he  will  permit  me  to  say 
that  we  will  rejoice  at  the  opportunity  for  that  discussion, 
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Mr.  FORAKER.  T  am  glad  to  make  the  Senator  from  Texas 
liappy.  We  will  all  be  happy  many  times,  Mr.  President,  before 
we  get  through  with  this  discussion. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  On  the  point  the  Senator  from  Ohio  was 
discussing,  with  reference  to  the  delegation  by  Congress  of  the 
legislative  power  to  fix  rates,  I  understand  him  to  say  that  Con- 
gress can  not  confer  on  the  Interstate  Couunerce  Commission 
the  power  to  fix  rates  because  of  lack  of  authority  to  delegate 
legislative  power.     Am  I  correct  in  that? 

Mr.  FORAKER.  I  claim  that  as  a  general  proposition  Con- 
gress can  not  delegate  legislative  power.  The  question  is 
whether  this  is  legislative  power. 

Mr.  CULBERSON.  I  ask  the  Senator  what  difference  is 
there  in  principle  between  the  delegation  by  Congress  of  legis- 
lative power  to  a  commission  to  fix  rates,  and  the  delegation 
by  Congress  of  that  legislative  power  to  railroad  companies  to 
fix  rates? 

Mr.  FORAKER.  There  is  not  any  delegation  of  the  power  to 
railroad  companies.  The  railroad  companies  are  public  utilities, 
quasi-public  corporations,  engaged  in  the  transportation  of 
freight  and  passengers  as  common  carriers,  and  we  have  a  right 
to  regulate  their  business.  But  nevertheless  they  remain  pri- 
vately owned,  although  they  are  doing  a  public  service,  and 
whatever  is  privately  owned  the  private  owners  have  a  right 
to  fix  the  price  of  if  they  are  going  to  part  with  it  to  somebody 
else. 

Mr.  CULBERSON.  The  Senator  is  certainly  mistaken.  Only 
one  word  or  so,  and  I  shall  not  interrupt  the  Senator  further. 

By  implication  at  least.  Congress  has  delegated  this  legislative 
power  to  corporations,  and  in  a  number  of  cases  it  has  done  so 
expressly,  as,  for  instance,  in  the  case  of  the  Texas  and  Pacific 
Railroad  Company,  which  is  a  corporation  created  by  Congress 
and  engaged  in  interstate  commerce.  Congress  clothed  that  com- 
pany with  the  power  to  fix  just  and  reasonable  rates,  and  in  the 
exercise  of  that  legislative  power  that  corporation  does  fix  rea- 
sonable and  just  rates  for  interstate  commerce.  That  is  the 
same  power  that  the  bill  of  the  Senator  from  South  Carolina 
proposes  to  delegate  to  the  Interstate  Commerce  Commission. 
There  is  no  difference  in  principle,  Mr.  President,  I  submit  to 
the  distinguished  Senator  from  Ohio,  between  the  cases. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania? 

Mr.  FORAKER.  I  will  yield  to  the  Senator  from  Pennsylva- 
nia with  great  pleasure  after  I  shall  have  answered  the  Senator 
from  Texas. 

If  Congress  had  not  said  of  the  subsidized  roads,  to  one  of 
which  the  Senator  has  referred,  as  they  did,  in  making  the  grant 
to  them  and  under  the  circumstances,  that  they  should  fix  only 
reasonable  and  just  rates,  they  would  have  had  the  power  to 
fix  them  anyway.  It  was  in  the  nature  of  a  limitation  and  not 
a  conferring  of  power,  and  such  a  legislative  declaration  was 
but  declaratory  of  the  rule  at  conunon  law.  If  there  had  been 
not  one  syllable  in  any  statute  on  the  subject,  any  shipper  could 
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have  gone  into  a  court  of  competent  jurisdiction  and  enjoined 
the  road  from  charging  more  than  a  just  and  reasonable  rate, 
because  that  is  all  under  the  law  it  is  entitled  to  charge.  So 
there  was  no  conferring  of  legislative  power. 

Mr.  KNOX.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania? 
Mr.  FORAKER.     Certainly. 

Mr.  KNOX.  May  I  make  an  inquiry  of  the  Senator  from 
Ohio?  I  recognize  that  he  has  stated  the  correct  rule — that  the 
legislative  power  of  Congress  can  not  be  delegated.  But  is  it 
not  the  true  rule  that  while  you  can  not  delegate  the  entire 
legislative  power,  Congress  may  prescribe  a  rule  and  leave  the 
application  of  the  rule  in  specific  cases  to  an  administrative 
body,  so  if  the  act  of  Congress  provided  that  rates  should  be 
fair  and  just  and  reasonably  remunerative,  or  used  any  other 
definition  that  it  might  see  fit  to  impose,  it  could  delegate  to  the 
Commission  the  power  to  apply  that  rule  to  specific  cases  as 
they  arise;  and  has  not  that  been  specifically  decided  by  the 
Supreme  Court  of  the  United  States  in  Field  v.  Clark  in  con- 
struing the  tariff  act  of  1890? 

Mr.  FORAKER.  Mr.  President,  I  am  glad  the  Senator  has 
asked  that  question.  It  enables  me  in  the  most  pointed  way  to 
show  the  distinction  between  what  may  be  conferred  and  what 
can  not  be  conferred.  In  the  case  of  Field  against  Clark  the 
President  was  authorized,  when  a  certain  state  of  facts  came 
to  his  knowledge,  to  make  proclamation.  From  and  after  the 
issuing  of  such  proclamation  Congress  said  the  tariff  duty 
should  be  thus  and  so.  Now,  the  Supreme  Court  held  what? 
That  that  was  not  a  delegation  of  legislative  authority ;  that 
nothing  was  conferred  upon  the  President  of  the  United  States 
except  only  an  administrative  duty  to  ascertain  a  state  of  facts, 
to  issue  a  proclamation,  and  then  the  will  of  Congress  went  into 
operation. 

That  illustrates  exactly  what  I  undertook  to  say  a  minute 
ago.  The  Congress  may  say  with  respect  to  railroad  rates,  you 
shall  charge  so  much  a  mile  on  coal,  and  so  much  a  mile  on 
wheat,  and  so  much  a  mile  on  corn,  and  so  much  a  mile  on  live 
stock.  Then  it  can  appoint  a  commission  and  confer  upon  it 
power  to  name  the  specific  rates.  The  commission  can  take  a 
yardstick,  measure  it  off.  and  determine  what  the  rate  shall  be 
by  a  mathematical  calculation.  Congress  may  provide  that  any 
road  having  an  income  of  a  named  amount  over  and  above  ail 
operating  expenses  shall  be  allowed  to  charge  so  much  and  no 
more,  and  a  commission  may  be  authorized  to  ascertain,  as  an 
administrative  function,  what  the  rate  shall  be,  applying  the  con- 
ditions that  Congress  first  named. 

But  when  the  Congress  says  reasonable  rates  shall  be 
charged,  that  is  a  law  without  any  declaration  of  a  conmiis- 
sion.  and  although  it  is  important  as  a  statutory  provision  in 
another  aspect,  as  I  shall  point  out  when  I  come  to  discuss  this 
question,  it  leaves  what?  A  legislative  discretion.  In  the  case 
of  Clark  against  Field  there  was  no  legislative  discretion  con- 
ferred on  the  President.  In  the  illustrations  I  have  given  no 
legislative  discretion  is  allowed,  only  a  positive  duty  is  affirma- 
tively imposed,  and  it  is  the  duty  of  the  conmiission  to  ascertain 
and  write  down  the  figures  that  show  the  result  uf  their  com- 
putation. 
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Mr.  FORAKER.  I  will  yield  in  just  a  moment 
But  whenever  the  Congress  says  we  will  appoint  a  commission 
to  ascertain  what  is  just  and  reasonable,  how  much  shall  be 
charged  for  carrying  cotton  from  Memphis  to  the  cotton  mills  of 
Georgia  and  South  Carolina  and  North  Carolina,  and  how  much 
shall  be  charged  to  carry  cotton  from  Memphis  to  the  North,  to 
Cincinnati,  and  to  New  England,  and  how  much  shall  be  charged, 
taking  into  consideration  ever3'thing — the  land  competition  and 
the  water  competition  also,  for  the  river  that  runs  to  the  South 
is  in  direct  competition  with  the  railroads  that  run  to  the  North — 
I  say  there  is  a  discretion  that  is  legislative  in  its  character, 
as  to  the  fixing  of  what  the  rate  is,  and  whenever  you  under- 
take to  confer  upon  a  subordinate  tribunal  a  legislative  discre- 
tion you  go  beyond  the  limit  that  Congress  is  authorized  by  any 
decision  anywhere,  of  the  Supreme  Court  or  any  other,  to  go  in 
conferring  such  power.  No  gentleman  can  produce  any  decision 
that  warrants  the  conferring  of  any  such  power.  I  think  I  can 
bring  one  after  another  here  that  di'aws  the  distinction  just  as 
I  have  drawn  it,  and  which  gives  us  a  guaranty  in  advance 
that  if  we  so  legislate  here  as  to  destroy  the  law  we  now  have  on 
the  statute  books  and  undertake  to  put  such  a  provision  as  a 
number  of  these  that  have  been  suggested  on  the  statute  books 
instead,  we  will  be  simply  in  a  situation  where  we  shall  have  no 
law  at  all  on  the  subject. 

******* 

Mr.  BAILEY.  Mr.  President,  in  the  course  of  the  remarks 
made  by  the  Senator  from  Ohio  [Mr.  Forakeb]  this  morning  I 
interrupted  him  to  call  his  attention  to  a  decision  of  the  Su- 
preme Court  of  the  United  States  in  respect  to  the  right  and 
power  of  a  State  to  authorize  a  railroad  commission  to  fix  rates 
within  that  State.  I  declared  that  the  counsel  for  the  railroad 
company  in  that  particular  case  had  contended  against  the 
validity  of  the  law  upon  the  express  ground  that  it  was  a  dele- 
gation of  legislative  power.  It  had  been  some  years  since  I 
had  read  the  case,  and  I  was  stating  merely  my  recollection  of 
it.  I  find  that  it  is  even  stronger  than  I  stated  it.  It  was  not 
the  contention  of  the  attorneys  for  the  railroad  only,  but  the 
court  itself  in  the  very  beginning  of  the  opinion  states  that  as 
one  of  the  arguments  in  support  of  the  decree  below,  the  court 
below  having  held  the  Mississippi  statute  unconstitutional. 
After  stating  the  facts.  Chief  Justice  Waite,  who  delivered  the 
opinion  of  the  court,  continued : 

The  argument  in  support  of  the  decree  below  is  : 

1.  That  the  statute  under  which  the  commissioners  are  to  act  impairs 
the  obligation  of  the  charter  contract  of  the  Mobile  and  Ohio  Railroad 
Company. 

It  is  fair  to  say  that  two  distinguished  justices  dissented 
from'  tlie  opinion  of  the  court,  basing  their  dissent  upon  the 
ground  that  the  Mississippi  act  did  not  impair  the  obligation  of 
the  contract  with  the  particular  railroad  which  was  a  defendant 
in  this  case. 

2.  That  it  is,  so  far  as  that  company  is  concerned,  a  regulation  of 
commerce  among  the  States  ; 

3.  That  it  denies  the  company  the  equal  protection  of  the  laws  and 
deprives  it  of  its  property  without  due  process  of  law  ; 

4.  That  it  confers  both  legislative  and  judicial  powers  on   the  com 
mission,  and  is  thus  repugnant  to  the  constitution  of  Mississippi ;    and 

5.  That  it  is  void  on  its  face  by  reason  of  its  inconsistencies  and 
uncertainties. 
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The  court  considers,  in  order,  each  ground  stated,  and  refer- 
ring to  the  fourth  contention,  that  the  act  of  the  Mississippi 
legislature  conferred  both  legislative  and  judicial  functions  upon 
the  commission  which  the  act  created,  the  Supreme  Court  de- 
clared— dismissing  it  in  one  brief  paragraph — 

The  Supreme  Court  of  Mississippi  has  decided  in  the  cases  of  Rail- 
road Commission  v.  Yazoo  and  Mississippi  Railroad  Company,  and  Rail- 
road Commission  v.  Natchez,  Jackson  and  Columbia  Railroad  Company — 

My  opinion  is  that  is  a  misprint.     It  should  be  the  Natchez, 

Jackson  and  Columbus — 

not  yet  officially  reported,  that  the  statute  Is  not  repugnant  to  the 
constitution  of  the  State  in  that  it  creates  a  commission  and  charges 
it  with  the  duty  of  supervising  railroads.  To  this  we  agree,  and  that 
is  all  that  need  be  decided  in  this  case. 

I  take  it  that  it  will  be  difficult  to  distinguish — I  mean  to 
distinguish  upon  that  particular  objection— between  the  power 
of  a  State  legislature  to  delegate  its  right  to  fix  rates  and  the 
power  of  the  Federal  Congress  to  delegate  its  right  to  fix  rates. 
If  the  State  of  Mississippi  can  create  a  commission  and  authorize 
that  commission  to  fix  the  rates  which  the  railroads  should 
receive  for  their  services  in  that  State,  and  our  highest  court 
holds  that  not  an  unlawful  delegation  of  the  legislative  power  of 
that  State,  I  am  utterly  unable  to  perceive  how  it  can  be  success- 
fully contended  that  a  law  of  Congress  empowering  a  commis- 
sion created  by  Congress  to  substitute  a  reasonable  for  an  un- 
reasonable rate  is  an  unwarranted  delegation  of  our  power. 

Now,  it  is  true,  as  suggested  by  the  Senator  from  Ohio  this 
morning,  that  this  case  only  involved  the  validity  of  that  law 
under  the  constitution  of  Mississippi,  but  as  I  suggested  to  him, 
neither  the  State  court  nor  the  United  States  Supreme  Court 
predicates  its  decision  upon  any  peculiar  language  of  the  con- 
stitution of  Mississippi.  Where  the  constitution  had  authorized 
and  created  a  commission,  as  in  the  case  of  our  own  State,  it 
might  then  be  contended  that  there  was  a  difference,  but  if  it  is  a 
delegation  of  the  legislative  authority  I  doubt  if  a  State,  even 
by  constitutional  enactment,  could  make  such  a  law  valid,  be- 
cause I  am  inclined  to  think  that  the  Supreme  Court  of  the 
United  States  would  hold  that  any  law  which  authorized  a 
commission  to  exercise  the  legislative  functions  of  a  State  is 
not  the  due  process  of  law  as  required  by  the  Constitution  of  the 
United  States. 

In  other  words,  I  am  inclined  to  think  that  the  requirement 
that  all  property  rights  in  this  country  shall  be  adjudicated  and 
protected  under  the  due  process  of  law  would  lead  the  Supreme 
Court  of  the  United  States  to  hold  a  provision  in  a  State  con- 
stitution which  authorized  the  delegation  of  its  legislative  power 
to  be  void  and  without  effect. 

Mr.  FOKAKER.  Mr.  President,  when  during  the  discussion 
this  morning  the  Senator  from  Texas  called  my  attention  to  this 
case,  I  did  not  distinctly  recall  what  the  case  was.  But  after  I 
took  my  seat  I  sent  to  the  Library  and  got  the  case,  and  I  find  it 
not  to  be  in  conflict  with  what  I  had  stated,  in  answer  to  which 
the  Senator  cited  the  case.  What  I  stated  was  that  I  did  not 
understand  that  it  had  been  decided  by  the  Supreme  Court  of 
the  United  States,  in  any  case  or  by  any  other  court,  that  legis- 
lative power  could  be  constitutionally  delegated  to  a  commission 
such  as  the  Interstate  Commerce  Commission,  or  any  other 
tribunal. 
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Mr.  BAILEY.  Of  course  the  Senator  from  Ohio  did  not  un- 
derstand me  to  assert  that  legishxtive  power  can  be  delegated? 

Mr.  FORAKER.  No ;  certainly  not.  The  Senator  agreed 
with  me  on  that  general  proposition,  but  differed  with  me  as  to 
the  application  of  it.  • 

I  then  went  on  to  say  that  it  was  a  delegation  of  legislative 
power  to  confer  on  a  conuuission  tlie  power  to  fix  specific  rates, 
except  only  where  they  did  it  in  an  administrative  way,  illus- 
trating it  with  some  instances  which  I  gave  on  the  spur  of  the 
moment.  However,  I  then  sent  for  this  case  to  see  whether  or 
not  I  was  in  error  in  the  statement  I  had  made  that  there  was 
no  decision  of  the  Supreme  Court  in  conflict  with  the  statement 
in  that  respect  which  I  had  made.  I  find  that  the  question  that 
we  were  discussing  is  not  involved  in  this  case  at  all. 

This  was  a  case,  Mr.  President,  where  a  suit  was  brought  to 
enjoin  the  commissioners  of  the  State  of  Mississippi  from  apply- 
ing to  the  railroad  that  was  complaining  the  provisions  of  a 
statute  one  section  of  which  conferred  on  the  railroad  commis- 
sioners of  that  State  the  power  to  fix  maximum  rates.  No 
maxinunn  rate  had  been  flxetl.  No  action  whatever  had  been 
taken  under  that  statute  by  the  railroad  commissioners  of  the 
State  of  Mississippi.  So  the  precise  question  w'e  have  been  dis- 
cussing was  not  involved.  But  the  main  question  involved  was 
whether  or  not  that  statute  was  in  conflict  with  the  charter  of 
the  railroad,  which  they  claimed  was  in  the  nature  of  a  con- 
tractaal  obligation,  binding  on  the  State,  conferring  upon  the 
railroad  the  power  to  fix  its  own  rates.  The  Supreme  Court 
held  that  this  legislation  was  not  in  conflict  with  that  right 
which  had  been  conferred  upon  the  railroad  in  its  charter;  and 
it  nowhere  considered  whether  or  not  it  was  competent  for  the 
legislature  to  confer  on  the  commission  the  power  to  make  a 
rate.  What  it  says  upon  that  subject  is  that  the  State  of  Mis- 
sissippi has  the  power  to  fix  railroad  rates.  Nobody  disputes 
that.  The  sovereignty  of  the  State  is  supreme  and  complete, 
and  it  can  do  that. 

Another  and  very  different  question  arises  as  to  the  consti- 
tutional power  of  the  United  States,  acting  through  Congress, 
to  fix  rates.  It  is  very  ably  insisted  by  some  lawyers  that  the 
power  has  not  been  conferred  by  the  States  upon  the  Federal 
Government  to  fix  rates,  even  by  an  act  of  Congress.  But  I 
was  careful  to  say  I  do  not  now  agree  with  that  proposition. 
There  is  a  good  deal  to  be  said,  however,  in  support  of  it. 

Mr.  BAILEY  rose. 

Mr.  FORAKER.  I  was  about  to  call  attention  to  what  the 
case  really  is  and  what  the  Court  really  decided. 

Mr.  BAILEY.  If  the  Senator  from  Ohio  will  permit  me  to 
call  his  attention  to  one  point,  he  can  answer  both  at  once. 

Mr.  FORAKER.     Very  well. 

Mr.  BAILEY.  He  now  raises  rather  a  different  question. 
When  I  first  interrupted  the  Senator  it  was  with  respect  to 
what  I  understood  him  to  say  in  reference  to  the  delegation  of 
legislative  authority.  I  understood  him  to  contend  that  to 
authorize  the  Commission  to  make  rates  was  a  delegation  of 
legislative  authority,  and  therefore  not  permissible. 

Mr.  FORAKER.     Not  in  all  cases. 

Mr.  BAILEY.  Then  in  answer  to  that  I  called  his  attention 
to  the  decision  in  the  Mississippi  case.  The  Senator  is  mistaken 
when  he  says  the  court  has  never  held  that  any  State  has  a 
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right  to  create  a  commission  to  fix  rates.  They  precisely  held 
that  iu  the  Reagan  case.  They  held  the  rates  as  fixed  by  the 
railroad  connnis.sion  of  Texas  invalid  and  not  enforceable,  be- 
cause they  held  that  those  particular  rates  were  confiscatory. 
But  they  expressly  Ij^ld  the  law  itself,  which  authorized  the 
fixing  of  rates  by  a  commission,  to  be  a  valid  exercise  of  the 
power  of  the  State.  The  Reagan  case  holds  distinctly,  une- 
quivocally, and  without  any  question  that  a  State  may  create 
a  commission  and  authorize  it  to  fix  railroad  rates ;  and  the 
rates  when  so  fixed  must  be  respected  by  the  railroads  unless 
they  are  confiscatory. 

Mr.  FORAKER.  We  will  come  to  the  Reagan  case  in  due 
time.  I  want  to  get  through  with  this  case  before  I  leave  it. 
This  is  the  case  the  Senator  cited  this  morning.  I  sent  to  the 
Library  for  it.  I  have  it  here.  I  read  it.  I  have  it  in  my  hand 
now.  I  want  to  point  out  what  this  case  decides.  I  wish  to 
show  it  does  not  decide  any  such  thing — saying  it  with  all 
proper  respect — as  that  it  is  competent  for  the  legislature  to 
confer  upon  a  commission  the  right  to  fix  specific  rates  where 
it  must  exercise  the  legislative  discretion  that  is  involved  in 
legislation. 

Now,  it  will  be  borne  in  mind  that  I  differentiated.  I  said 
this  morning  there  might  be  a  lawful  authorization  of  a  com- 
mission to  fix  rates  where  a  rule  was  prescribed  by  the  legisla- 
ture that  left  nothing  for  that  body  to  do  except  only  to  make  a 
mathematical  calculation  or  to  make  some  sort  of  computation. 
They  could  do  that — that  is  an  administrative  act — where  it 
was  necessary  only  to  ascertain  a  state  of  facts  to  give  effect 
and  operation  to  something  the  legislature  had  declared  should 
go  into  effect  and  operation  when  such  a  state  of  facts  was 
declared  to  exist,  as  in  the  case  of  Field  against  Clark. 

In  the  case  which  the  Senator  cited  this  morning  I  find  the 
principal  question  involved  was  w^hether  or  not  the  provision 
made  by  the  legislature  of  Mississippi,  conferring  on  the  com- 
mission the  general  power  of  regulation,  including  the  power  to 
fix  maximum  rates,  was  in  violation  of  a  charter  provision  under 
which  the  railroad  was  organized  and  took  its  franchises  and 
was  operating  which  conferred  upon  it  the  power  to  make  its 
own  rates.     The  Court  held  that  there  was  no  conflict. 

The  last   paragraph  of   the  syllabus  shows   what  the  court 

decided  in  that  respect: 

The  provisions  of  the  statute  of  Mississippi  of  March  11,  1S84,  cre- 
ating a  railroad  commission,  are  not  so  incnnsistent  and  uncertain  as 
to  necessarily  render  the  entire  act  void  on  its  face — 

Clearly  indicating  that  there  were  a  number  of  provisions,  as 
they  afterwards  say  in  so  many  words,  under  which  serious 
questions  might  arise,  and  undoubtedly  would  arise  if  the  stat- 
ute should  be  put  into  operation,  upon  which  it  was  not  neces- 
sary for  the  court  then  to  pass  and  upon  which  it  did  not  pass, 
but  reserved  the  same  until  the  questions  actually  arose. 

Now,  turning  to  the  opinion  of  the  Court,  I  call  attention  to 
the  fact  that  what  the  Court  says  is  this,  which  nobody  disputes  : 

It  is  now  settled  In  this  court  that  a  State  has  power  to  limit  the 
amount  of  charges  hy  railroad  companies  for  the  transportation  of 
persons  and  property  within  Its  own  jiirisdiction,  unless  restrained  hy 
some  contract  in  the  charter,  or  unless  what  is  done  amounts  to  a  regu- 
lation of  foreign  or  interstate  commerce 
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Nobody  denies  that  the  Stnte  hns  thnt  power.  The  question 
u-hether  or  not  the  State,  acting  tlirough  the  legislature,  in  at- 
tempting to  exercise  that  power  had  the  right  to  delegate  it  to 
a  subordinate  tribunal  which  the  legislature  created — and  that 
is  the  question  here  involved — the  Supreme  Court  does  not  pre- 
tend to  pass  upon.  That  is  what  it  says  at  that  point.  Now, 
let  me  call  attention  to  what  the  Court  says  further  on.  After 
discussing  this  whole  subject,  at  page  331  the  Court  says,  con- 
cluding that  branch  of  the  discussion : 

Under  pretense  of  regulating  fares  and  freights  the  State  can  not 
require  a  railroad  corporation  to  carry  persons  or  property  without 
reward  ;  neither  can  It  do  that  which  in  law  amounts  to  a  taking  of  pri- 
vate property  for  public  use  without  just  compensation  or  without  due 
process  of  law.  What  would  have  this  effect  we  need  not  say  now, 
because  no  tariff  has  yet  been  fixed  by  the  Commission — 

Reserving  the  whole  subject  about  which  we  are  having  a  dis- 
cussion now — 

and  the  statute  of  Mississippi  expressly  provides  "  that  in  all  trials  of 
cases  brought  for  a  violation  of  any  tariff  of  charges  as  fixed  by  the 
Commission  it  may  be  shown  in  defense  that  such  tariff  so  fixed  is 
unjust. 

Now,  further,  at  the  conclusion  of  the  next  paragraph,  page 

333,  the  Court,  after  pointing  out  the  nature  of  the  statute,  that 

a  portion  of  it  relates  to  rates  and  a  portion  of  it  to  ordinary 

police  regulations,  says : 

The  first  three  of  these  relate  entirely  to  proceedings  for  fixing 
charges  and  supervising  the  tariff,  and  the  rest,  like  the  correlative 
requirements  of  the  company,  are  mere  police  regulations,  which  the 
commissioners  are  to  enforce.  All  this  comes  clearly  within  the  super- 
vising power  of  the  State  in  the  administration  of  the  affairs  of  its 
domestic  corporations. 

Nobody  disputes  that  the  State  has  the  power  to  do  that. 

The  question  is  whether  or  not  the  State,  acting  through  the 

legislature,  shall  exercise  this  power  directly,  or  whether,  being 

legislative  in  its  character,  it  can  confer  the  power  upon  some 

subordinate  tribunal  to  represent  it. 

We  conclude,  therefore,  that  the  charter  of  the  company  contains  no 
contract  the  obligation  of  which  is  in  any  way  impaired  by  the  statute 
under  which  the  commissioners  are  to  act. 

That  shows  what  the  Court  was  discussing.     Now,  on  page 

334  the  Court  says  : 

Every  person,  every  corporation,  everything  within  the  territorial 
limits  of  a  State  is,  while  there,  subject  to  the  constitutional  authority 
of  the  State  government.  Clearly  under  this  rule  Mississippi  may  gov- 
ern this  corporation,  as  it  does  all  domestic  corporations,  in  respect  to 
every  act  and  everything  within  the  State  which  is  the  lawful  subject 
of  State  government.  It  may,  beyond  all  question,  by  the  settled  rule 
of  decision  in  this  court,  regulate  freights  and  fares  for  business  done 
exclusively  within  the  State. 

That  is  as  far  as  the  Court  goes,  and  nobody  disputes  that 
proposition.  The  State  may  do  it.  The  State  may  by  its  legis- 
lature enact  what  shall  be  maximum  rates,  but  the  question  is 
whether  or  not  the  State  undertaking  to  exercise  that  undis- 
puted power  and  authority  has  the  right  to  constitute  a  subordi- 
nate tribunal  and  invest  it  with  the  legislative  power  which  the 
constitution  of  the  State  has  reposed  in  the  legislature. 

Now,  I  say  that  nowhere — I  will  address  myself  to  the  Reagan 
case  after  I  have  looked  at  it  again,  and  if  I  am  mistaken  about 
it  I  will  be  only  too  glad  to  make  proper  acknowledgment  of  the 
same — I  say  that  nowhere,  according  to  my  present  understand- 
ing of  these  cases  (and  I  have  read  all  of  themj  has  the  Su- 
preme Court  said  that  the  legislative  power  to  make  rates  can 
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be  dolosaterl  to  a  commission.  And  when  I  say  that  T  do  not 
mean  that  the  Court  has  not  said  that  the  power  to  make  rates 
may  be  conferred  on  a  commission.  It  can  be ;  it  has  been  ;  and 
it  has  been  upheld,  but  always  after  the  legislature  has  fixed  a 
rule  for  the  commission  to  be  governed  by  in  taking  its  action, 
which  deprives  the  commission  of  the  exercise  of  any  legislative 
discretion.  The  differentiation  is  between  investing  the  tribu- 
nal with  legislative  discretion  and  simply  making  it  an  adjnin- 
istrative  body. 

■  Mr.  President,  that  was  recognized  in  the  President's  mes- 
sage. The  Senator  from  Texas  must  have  noted — he  could  not 
help  it ;  his  legal  mind  is  such  it  could  not  possibly  have  escaped 
him — that  the  President  was  careful  to  say  this  power  should 
be  conferred  on  an  administrative  body ;  "  purely  administrative 
body,"  I  think,  was  the  language.  To  say  it  shall  be  purely  ad- 
ministrative does  not,  however,  make  it  so.  It  is  a  "  purely  ad- 
ministrative body,"  not  because  you  name  it  such,  but  because 
the  powers  conferred  on  it  make  it  such,  if  it  be  an  administra- 
tive body  at  all. 

You  can  not  say  that  the  Interstate  Commerce  Commission 
shall  have  power  to  make  rates,  taking  into  consideration  all 
the  conditions  that  give  rise  to  competition ;  that  they  shall 
exercise  judgment  as  to  the  weight  to  be  attached  to  this,  that, 
and  the  other  factors  entering  into  a  problem,  and  then  arrive 
at  a  conclusion  and  make  a  rate.  You  can  not  say  they 
can  do  that  without  investing  them  with  legislative  discretion. 

Mr.  SPOONER.  Which  is  the  legislative  function  in  the 
operation  to  which  the  Senator  has  referred? 

Mr.  FORAKER.  The  legislative  function  is  in  fixing  a  rate 
that  calls  for  the  exercise  of  judgment,  that  calls  for  the  exer- 
cise of  discretion.  There  would  be  no  legislative  discretion  if, 
as  I  said  this  morning,  Congress  were  to  say  that  the  rate 
shall  be  so  mucli  on  this  or  that  or  the  other  commodity  per 
ton  per  mile,  or  if  it  should  say  the  rate  shall  be  so  and  so  over 
a  road  earning  so  much  per  mile  within  a  certain  time.  It 
would  be  a  matter  then  of  administration  for  the  board  to  make 
a  calculation  upon  and  reach  a  conclusion  in  regard  to  it. 
There  is  in  such  case  no  discretion.  In  the  other  case  there  is 
discretion,  and  that  is  the  point  which  runs  through  all  these 
authorities.  That  is  a  point  which  is  not  touched  in  this  case 
at  all. 

It  is  getting  late  and  we  have  a  lot  of  other  matters  to 
attend  to. 

Mr.  HALE.  The  Senator  from  Ohio  is  putting  his  point  with 
great  strength  and  vigor.  What  I  would  like  from  him  is  .n. 
statement  upon  the  distinct  point  he  is  now  touching,  whether 
it  is  easy  in  a  statute  to  draw  this  distinction  or  differentia- 
tion so  as  to  make  plain  where  the  legislative  power  is  kept  in 
the  legislative  body  and  the  administrative  functions  are  im- 
posed upon  another  body.  Is  that  an  easy  thing  to  do?  From 
his  study  and  investigation  of  this  great  subject,  has  the  Senator 
the  heliof  that  his  proposition  is  easily  translatable  into  statute 
language? 

Mr.  FORAKER.  No,  Mr.  President;  I  do  not  think  it  is  easy 
to  make  a  law  that  is  constitutional  conferring  on  the  Interstate 
Commerce  Commission  the  power  to  make  rates,  because  to 
make  it  constitutional  Congress  must  prescribe  the  conditions 
that  shall  govern  rates,  so  that  there  shall  be  nothing  left  to 
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the  Commission  except  that  whicli  is  administrative  or  mere 
computation.  I  tliinlc  it  would  be  very  easy  for  us  to  confer 
upon  them  tlie  riglit  to  malce  rates  at  so  much  per  ton  per  mile, 
but  I  think  it  would  be  very  bad  policy,  and  therefore  I  do  not 
think  there  is  any  likelihood  of  our  enacting;  legislation  of  that 
kind.  We  might  find  some  other  and  easier  way,  but  what  I 
mean  is  that  it  is  not  easy,  if  you  establisli  a  rule  by  the  condi- 
tions you  name,  to  permit  rates  to  be  made  as  they  always  have 
been  made  in  this  country,  as  a  result  of  competition  and  the 
operation  of  the  laws  and  the  forces  of  trade  and  commerce. 

Mr.  BAILEY.  Mr.  President,  a  moment  only.  1  agree  with 
all  the  Senator  from  Ohio  read  from  the  oi)inion  of  the  court  in 
the  IMississippi  case,  and  my  only  complaint  is  that  he  did  not 
read  the  only  paragraph  in  the  opinion  which  is  precisely  perti- 
nent to  the  issue  between  him  and  me. 

The  Senate  will  remember  that  this  morning,  when  the  Sena- 
tor from  Ohio  expressed  the  opinion  that  it  was  not  competent 
for  Congress  to  delegate,  as  he  expressed  it,  its  legislative  power 
to  the  Connnission,  I  inquired  if  I  understood  him  to  contend 
that  the  proposal  to  authorize  the  Interstate  Commission  to  fix 
rates  was  such  an  unlawful  delegation  of  our  authority.  He 
replied  that  I  did,  and  then  I  reminded  him  rather  inaccurately 
that  the  counsel  for  the  railroads  in  the  Mississippi  case  had 
urged  that  very  contention,  and  that  the  court  had  overruled  it. 
I  sent  for  the  decision,  which  I  said  a  moment  ago  I  had  not 
read  for  several  years,  and  I  find  it  is  even  stronger  than  I 
stated ;  that  it  was  not  the  contention  of  counsel  only,  but  the 
restatement  by  the  court  itself  of  all  the  contentions  in  tlie  case ; 
and  the  court  states  one  of  the  contentions  to  be  that  the  law 
was  invalid  because  it  conferred  judicial  and  legislative  power 
upon  that  Commission. 

I  want  to  remind  the  Senator  from  Ohio,  when  he  says  that 
this  case  simply  asserts  the  power  of  the  State  to  control  rates, 
that  he  overlooks  the  fact  that  the  Court  sustains  the  validity 
of  the  Mississippi  law  which  created  a  commission  to  fix  those 
rates.  The  very  substance,  the  very  essence  of  the  law  whose 
validity  was  sustained  in  the  Stone  case  was  the  commission 
created  by  the  legislature  of  Mississippi,  which  was  given  the 
power  to  fix  rates,  not  so  much  per  ton  per  mile,  but  they  were 
given  the  power  to  fix  rates. 

My  own  opinion  is  that  this  tribunal  whicji  we  commonly  call 
a  "  railroad  commission  "  is  administrative  rather  than  legisla- 
tive ;  but  to  say  that  the  legislature  has  the  power  to  fix  the  rate 
and  deny  it  the  right  to  select  the  most  appropriate  and  the  only 
safe  means  of  executing  that  power,  would  be,  I  venture  to  say, 
with  all  due  respect  to  the  Senator,  an  obvious  absurdity.  If 
the  legislature  have  the  power  to  fix  the  rate,  then  surefy  the 
legislature  must  have  the  power  to  create  an  administrative 
board  to  carry  out  its  will ;  and  that  practically  is  what  the 
court  says  in  the  Reagan  case. 

But  if  the  Senator  turns  from  the  Mississippi  case,  over- 
looking the  fact  that  that  law  was  sustained  when  attacked, 
and  w'hen  one  of  the  very  grounds  of  attack  was  that  it  was  a 
delegation  of  legislative  power,  which  the  State  was  not  com- 
petent to  make 

Mr.  FORAKER.     Will  the  Senator  allow  me  to  interrupt  him? 

Mr.  BAILEY.  I  will.  But  I  was  right  in  the  middle  of  a 
sentence.  , 
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Mr.  FORAKER.     Oh,  I  beg  pardon. 

Mr.  BAILEY.     I  yield  cheerfully. 

Mr.  FORAKER.  I  wish  to  call  the  attention  of  the  Senator 
from  Texas  to  the  vei'y  limited  extent  to  which  the  Supreme 
Court  upheld  this  law. 

They  say  on  page  V>5Q : 

The  argument  on  this  branch  of  the  controversy — 

As  to  the  validity  of  the  statute — 

contains  much  that  might  have  been  useful  if  addressed  to  the  legis- 
lature while  considering  the  bill  before  its  final  enactment,  but  we  And 
nothing  in  it  to  show  that  the  statute  as  it  now  stands  is  altogether 
void  and  inoperative. 

Having  pointed  out  that  there  were  many  things  under  the 
statute  which  would  perhaps  be  held  to  be  so,  the  question  was 
all  the  while  whether  this  general  statute  should  be  allowed  to 
go  into  operation,  and  whether,  if  it  did,  it  would  violate  the 
charter  rights  of  the  road,  which  it  was  contended  were 
involved. 

Mr.  BAILEY.  But  the  court  would  never  have  said  it  was 
a  question  addressing  itself  either  to  the  judgment  or  the  con- 
science of  a  legislature,  if  that  legislature  had  undertaken  to 
abdicate  its  legislative  functions  and  to  delegate  them  to 
another  body.  I  venture  to  say  that  if  a  sovereign  State  should 
in  its  constitution  solemnly  provide  that  some  other  body  than 
the  legislature  should  exercise  the  legislative  function  and 
any  man's  rights  were  imperiled  or  destroyed  under  the  de- 
cision of  this  nonlegislative  body  exercising  legislative  func- 
tions, he  would  find  a  ready  redress  for  the  wrong  in  the  Federal 
courts  of  this  country,  and  the  Supreme  Court  of  the  United 
States,  in  my  judgment,  would  unhesitatingly  declare  that  he 
had  been  deprived  of  his  property  without  due  process  of  law. 
For  a  century,  the  Senate  must  know,  one  invariable  test 
of  the  due  process  of  law  has  been  that  legislatures  must  exer- 
cise legislative  powers  and  courts  must  exercise  judicial  powers; 
and  if  a  State  should  so  far  forget  the  wisdom  of  our  system 
as  to  confer  its  legislative  powers  upon  the  court  and  clothe  the 
legislature  with  the  judicial  function  such  an  enactment  would 
not  stand  the  test  of  an  hour's  scrutiny  in  any  enlightened  court 
in  this  laud. 

Mr.   SPOONER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Texas  yield 
to  the  Senator  from  Wisconsin? 

Mr.  BAILEY.     I  do. 

Mr.  SPOONER.  Of  course,  it  has  been  held  by  the  Supreme 
Court  of  the  United  States,  as  I  remember,  that  the  fixing  of  a 
rate  to  take  effect  in  the  future  is  a  legislative  function. 

Mr.  BAILEY.  The  court  in  the  Reagan  case  says  "  legislative 
or  administrative." 

Mr.  SPOONER.  Very  well ;  I  think  the  Court  changed  that 
afterwards.  But  what  I  want  to  ask  the  Senator  is  whether 
the  question  of  the  reasonableness  of  a  rate,  having  been  fixed 
by  a  railroad  company  and  challenged,  is,  in  his  opinion,  an 
administrative  question. 

Mr.  BAILEY.  The  reasonableness  of  that  particular  rate  is 
a  judicial  question.     The  courts  hold • 

Mr.  SPOONER,     I  thought  the  Senator  called  it  an  adminis- 
trative question. 
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Mr.  BAILEY.  No ;  the  reasonableness  of  the  rate  estab- 
lished— the  question  as  to  whether  it  is  reasonable  or  not — is 
a  judicial  inquiry  or  a  judicial  question,  but  the  establishment 
of  it  is  an  administrative  function,  in  my  judgment.  The 
court  says  in  the  Reagan  case : 

It  is  doubtless  true 

Mr.  SPOONER.  Of  course,  if  the  Senator  will  allow  me,  I 
do  not  disagree  with  him.  Whether  a  rate  exacted  from  John 
Smith  for  a  specified  service  be  an  unreasonable  rate  or  not 

Mr.  BAILEY.     That  is  a  judicial  (luestion. 

Mr.  SPOONER.  The  Senator  will  agree  with  me  that  that 
is  absolutely  a  judicial  question. 

Mr.  BAILEY.  I  do ;  otherwise  the  court  could  not  deter- 
^mine  whether  it  was  confiscatory  or  not. 

Mr.  SPOONER.  Is  the  question  whether  that  rate,  having 
been  held  to  be  a  reasonable  rate,  shall  be  effective  in  the  future 
as  a  maximum  rate,  a  matter  of  legal  province,  or  is  it  legisla- 
tive or  is  it  administrative? 

Mr.  BAILEY.     Is  the  Senator  through  with  the  question? 

Mr.  SPOONER.     Yes. 

Mr.  BAILEY.  I  think  it  is  an  administrative,  or  rather  a  leg- 
islative, question,  and  then  if  the  legislature  desires  that  it  shall 
be  reduced,  the  extent  to  wliich  it  can  be  or  may  be  reduced  can 
be  assigned  by  the  legislature  to  an  administrative  board.  Of 
course,  when  you  present  the  question  to  a  court  as  to  the 
reasonableness  of  an  existing  rate,  that  question  is  determined 
by  conditions  existing  then,  determined  not  only  by  conditions 
existing  at  the  time  the  railroad  fixed  the  rate,  but  the  court 
must  take  into  consideration  conditions  existing  at  the  time 
when  it  is  called  upon  to  pass  its  judgment. 

Mr.  FORAKER.     Mr.  President 

Mr.    BAILEY.     The    Senator   from   Ohio   will   permit   me  to 

finish  the  quotation  which  I  had  begun  from  the  Reagan  case. 

The  court  in  that  case  declares : 

It  is  doubtless  true,  as  a  general  proposition,  that  the  formation  of 
a  tariff  of  charges  for  transportation  by  a  common  carrier  of  person  or 
property  is  a  legislative  or  administrative  rather  than  a  judicial 
function. 

Further  on  in  that  very  case  the  State  pf  Texas  contended 
that  it  was  not  a  judicial  question  whether  the  rate  existing 
was  a  reasonable  one  or  not,  but  a  purely  legislative  one,  over 
which  the  courts  had  no  control.  The  Supreme  Court  of  the 
United  States  decided  adversely  to  the  contention  of  our  State 
in  that  respect,  and  held  they  could  pursue  an  inquiry  into  the 
reasonableness  of  these  rates,  and  now  for  the  last  time  I  re- 
mind the  Senator  from  Ohio  that  in  that  very  case  the  Supreme 
Court  declares  the  law  of  Texas  constitutional,  although  the  in- 
ferior court — and  if  it  were  parliamentary  I  would  use  the 
word  "  inferior  "  to  describe  the  judge  as  well  as  the  court — 
the  inferior  court  held  that  the  law  was  unconstitutional.  The 
Supreme  Court  of  the  United  States  overruled  that  decree  to 
that  extent,  but  they  enjoined  the  enforcement  of  the  rate,  be- 
cause upon  an  elaborate  consideration  as  to  the  value  of  the 
property  and  the  schedule  of  the  rates  they  held  that  those  rates 
would  not  return  a  suHicient  sum  upon  the  property  to  protect 
the  railroad  in  its  rights,  and  that  to  enforce  that  schedule  of 
rates  would  be  confiscatory  and  therefore  unlawful.  Upon  that 
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ground  only  they  enjoined  not  the  law,  for  they  set  aside  the 
decree  of  the  court  that  held  the  law  void,  hut  they  enjoined 
the  enforcement  of  the  tariff  schedule  adopted  by  the  commis- 
sion \inder  the  law. 

Mr.  FORAKER.  I  shall  not  undertake  at  this  late  hour  of 
the  evening  to  take  up  the  discussion  of  the  Reagan  case. 
I  will  reserve  until  to-morrow  or  some  other  convenient  time 
the  right  to  make  some  remarks  in  answer  to  the  Senator's 
comments  upon  that  case.  I  think,  in  view  of  the  pressure  for 
executive  business,  I  will  wait  until  to-morrow  or  some  other 
convenient  time  to  call  the  Senator's  attention  to  what  is  a 
lawful  rate.  My  contention  is  that  the  statute  has  already  fixed 
the  lawful  rate ;  and  I  want  to  speak  in  answer  to  the  Senator's 
suggestion  about  the  right  of  a  court  to  enjoin  everything  that 
is  exacted  in  excess  of  what  is  lawful.  That  is  not  making  a. 
rate.  It  is  only  giving  effect  to  the  rate  that  Congress  has 
already  prescribed. 

Wednesday,  Decemler  20,  WOl. 
******* 

Mr.  FoBAKER,  having  inserted  in  the  Record  the  opinion  of 
Judge  Bethea  in  the  cases  of  the  Interstate  Commerce  Coumiis- 
sion  against  the  Chicago  Great  Western  Railway  Company  and 
numerous  other  railroad  companies,  said: 

I  next  offer  an  analysis  of  that  decision,  stating  in  part  what 
it  shows,  by  a  member  of  the  bar  of  the  city  of  Chicago,  Mr. 
Blackburn  Esterline. 

Mr.  CULLOM.  Will  the  Senator  just  announce  the  name  of 
the  gentleman  who  gave  the  last  opinion? 

Mr.  FORAKER.  I  have  just  given  the  name  of  the  gentle- 
man who  sent  me  the  analysis  of  the  decision. 

The  VICE-PRESIDENT.  The  paper  will  also  be  printed  in 
the  Record,  as  the  Senator  requests,  if  there  is  no  objection. 

The  paper  I'eferred  to  is  as  follows : 

An   analysis   of  the  above  decision,   stating  in  part  what  it  shows,  by 
Blackburn  Esterline,  esq.,  a  member  of  the  bar  of  the  city  of  Chicago. 

(In  the  circuit  court  of  the  United  States,  northern  district  of  Illinois, 

eastern  division.) 

(No.    27723. — Interstate    Commerce    Commission   v.    Numerous    railway 

companies.) 

(No.    27829. — Interstate    Commerce    Commission   v.    Numerous    railway 

companies.) 

The  above  cases,  in  which  about  twenty  railway  companies  were  rep- 
resented, were  decided  by  Hon.  S.  H.  Bethea,  sitting  in  the  circuit  court 
of  the  United  States,  on  Monday,  November  20,  19U5,  and  the  bills  filed 
by  the  Interstate  Commerce  Commission  were  dismissed. 

The  defendants  are  carriers  from  the  Missouri  Kiver  and  St.  Paul  to 
Chicago.  Prior  to  August  8,  1902,  the  published  rates  of  the  compa- 
nies for  carrying  fresh  meats  and  packing-house  products  from  the 
points  named  to  Chicago  were  the  same  as  the  published  rates  for  car- 
rying live  stock  from  the  same  points  to  Chicago.  On  that  date  the 
Chicago  Great  Western  Railway  Company,  which  had  the  longest  route, 
in  order  to  secure  business  entered  into  a  contract  in  good  faith  with 
the  Missouri  River  packers,  in  which  it  cut  the  rate  on  fresh  meats  3, 
cents  per  hundred  pounds.  This  inaugurated  a  stiff  competition  on  the 
part  of  all  the  roads  for  the  fresh  meat  and  packing-house  products,  on 
which  the  rates  were  severely  cut,  though  the  rates  on  live  stock  re- 
mained unchanged.  The  Interstate  Commerce  Commission  held  that 
this  was  in  violation  of  the  interstate-commerce  act  and  that  It  consti- 
tuted a  wrongful  prejudice  and  discrimination ;  the  carriers  were  ac- 
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cordlngly  ordered  to  lower  the  rates  on  live  stock  also,  and  to  cease 
and  desist,  etc..  on  or  before  Fobniary  15,  1905,  wherein  they  failed, 
and  the  Commission  commenced  the  suits. 

By  counsel  for  the  Commission  it  was  contended  that  the  rates  were 
unreasonable  under  section  1.  and  tlint  (lie  defendants  were  commit- 
ting an  unlawful  discrimination  ajiaiust  the  locality  of  Cliicago  and 
against  live  cattle  and  live  hogs  and  the  shippers  thereof,  and  that 
they  were  giving  an  undue  and  unreasonable  preference  or  advantage  to 
the  traffic  in  fresh  meats  and  packing-house  products,  in  violation  of 
section  3  of  the  interstate-commerce  act  and  the  Elkins  Act.  The  rail- 
way companies  denied  the  charges,  contending  that  there  was  no  rela- 
tive similarity  between  the  products  and  the  live  stock :  that  when 
the  cost  of  service  was  considered  they  could  carry  the  products  cheaper 
than  the  live  stock;  that  the  risk  of  carriage  of  "the  former  was  lower, 
and  that  the  difference  in  rates  was  the  result  of  competition. 

The  hearing  lasted  a  montu  and  4,000  pages  of  testimony  were  taken 
and  considered,  together  with  many  tables,  etc.  The  case  generally 
and  the  opinion  of  the  court  hinged  largely  on  the  question  of  competi- 
tion, which  became  the  controlling  factor.  It  was  said  by  counsel  for 
the  Commission  that  competition  was  not  a  factor  to  be  considered  in 
determining  the  question  of  fact  as  to  undue  preference  and  unjust  dis- 
crimination, but  the  court  held  that  it  was.  In  other  words,  it  held 
that  the  question  of  undue  preference  and  unjust  discrimination  against 
one  place  over  another  is  secondary  to  the  question  of  competition  of 
railway  companies  when  the  competition  is  not  the  result  of  agreemwit, 
but  is  carried  on  in  good  faith  in  order  to  get  business  and  the  rates 
reasonable  and  remunerative  to  the  company. 

Judge  Betbea,  in  his  opinion,  declared  tliat  he  had  given  as  full  con- 
sideration to  all  the  facts  and  circumstances  in  the  case  as  it  was  possi- 
ble for  him  to  give;  and.  after  such  full  consideration,  he  held  that  the 
prima  facie  case  as  made  by  the  findings  of  the  Commission  had  been 
overthrown  by  the  evidence  taken  before  him. 

The  very  important  feature  about  it  all  is  this  :  That  if  the  Inter- 
state Commerce  Commission  had  had  the  power,  on  February  15,  1905, 
to  enforce  the  order  it  entered  on  that  date  to  lower  the  rates  on  live 
stock  also,  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  as 
shown  by  the  sworn  testimony,  based  on  the  business  of  the  past  year, 
would  have  sustained  an  actual  and  direct  loss,  during  the  time  which 
elapsed  before  the  court  set  aside  the  erroneous  order,  of  $300,000  ;  the 
Chicago,  Burlington  and  Quincy  Railway  Company  a  like  sum,  and  the 
Chicago  and  Northwestern  Railway  Company  a  like  sum,  and  all  the 
other  defendants  an  actual  and  direct  loss  equal  to  that  sustained  by 
the  three  companies  named,  making  a  total  of  $1,800,000.  It  also 
appeared  that  the  indirect  losses  of  all  the  companies  would  have 
doubled  the  latter  sum. 

Mr.  FORAKER.  Now,  in  addition  to  what  is  thus  made  to 
appear,  I  wish  to  call  attention  to  the  fact  that  it  appears  from 
this  opinion  of  the  court  and  from  the  record  that  complaint  in 
this  case  was  filed  before  the  Interstate  Commerce  Commission 
March  31,  1902 ;  that  the  hearing  upon  that  complaint  was  not 
commenced  before  the  Commission  until  January  22,  1903, -and 
that  the  Commission's  decision  on  that  complaint,  finding  that 
there  was  discrimination  and  ordering  a  discontinuance  of  it, 
was  not  rendered  until  January  7,  1905.  When  rendered  it  was 
ordered  that  it  go  into  effect  February  15,  1905.  The  order  was 
disregarded  by  the  railroads,  and  subsequently,  upon  the  order 
of  the  Interstate  Commerce  Commission,  suit  was  brouglit 
against  them  to  enforce  the  order  of  the  Commission  on  the  29th 
of  April,  1905.  The  Commission  afterwards  brought  an  addi- 
tional suit  under  the  Elkins  Act,  July  17,  1905.  The  court  thus 
being  appealed  to  took  up  the  cases,  as  it  was  required  to  do 
under  the  law  providing  for  a  summary  proceeding  in  such  a 
case,  heard  many  witnesses,  the  testimony  in  the  aggregate 
amounting  to  something  like  4,000  pages,  and  rendered  a  final 
judgment  November  20,  1905. 

I  introduce  all  this  simply  to  show,  if  I  may  be  allowed  to 
add  a  word,  the  state  of  the  law  with  respect  to  remedies 
against  certain  of  the  evils  that  are  complained  of,  and  showing 
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also,  not  onlv  that  there  is  a  remedy,  in  court  ample  for  most 
of  the  evils 'that  are  complained  of,  but  the  expedition  with 
which  that  remedy  can  be  arrived  at  in  the  court.  Instead  of 
a  proceeding  pending  for  two  or  three  years,  as  this  did  before 
the  Commission,  bv  the  refei-ence  of  it  to  the  court  as  provided 
in  at  least  one  of  the  bills  that  have  been  introduced,  that  the 
court  shall  proceed  summarily  and  hear  it,  the  court  proceeded 
and  considered  the  whole  case,  and  all  the  cases,  and  rendered 
final  judgment  which,  when  you  come  to  look  at  the  opinion  of 
the  court,  you  will  see  covered  every  aspect  of  the  case  and  ac- 
complished' it  all  in  something  like  five  or  six  months  from  the 
time  when  the  suit  was  commenced  in  the  court. 

Mr.  CULLOM.  lu  brief,  what  was  the  decision  of  the  court? 
Mr.  FORAKER.  I  did  not  expect  to  speak  of  that,  for  I  did 
not  want  to  comment  on  it  at  any  length  and  take  the  time  of 
the  Senate  now ;  but  the  court  reversed  the  order  of  the  Inter- 
state Commerce  Commission,  finding  that  it  was  erroneously 
made,  and  that  there  was  no  such  discrimination  as  the  Com- 
mission had  found. 

In  the  analysis  of  the  case  which  I  have  filed,  made  by  Mr. 
Esterline,  it  is  shown  that  if  the  order  had  gone  into  effect  at 
the  time  when  it  was  made  by  the  Interstate  Commerce  Com- 
mission, or  at  the  date  fixed  by  the  Commission,  February  15, 
1905,  for  it  to  take  effect,  it  would  have  cost  the  railroads  in 
loss  of  revenue,  and  wrongful  loss,  according  to  this  decision, 
almost  $2,000,000  by  actual  computation  based  on  sworn  testi- 
mony. 

I  put  this  in  the  Record  to  show  the  character  of  legislation 
that  is  being  proposed,  and  in  order  to  show  the  remedies  we 
now  have,  in  order  that  before  we  provide  others  we  may  know 
what  we  have. 

I  ask  that  the  decision  of  Judge  Bethea  and  the  accompany- 
ing statements  may  be  also  printed  as  a  document. 

The  VICE-PRESIDENT.  Without  objection,  it  will  be  so 
ordered. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.     Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 
Mr.  FORAKER.     Certainly. 

Mr.  CULBERSON.  I  understand  that  one  of  the  papers  In- 
troduced by  the  Senator  from  Ohio — at  least  offered  by  him  for 
publication  in  the  Record — constitutes  the  instructions  issued  by 
the  Attorney-General  quite  recently  to  the  district  attorneys  of 
the  United  States  throughout  the  country.  I  understood  the  Sen- 
ator to  say,  in  some  remarks  which  he  submitted  a  week  or  so 
ago  in  the  Senate,  that  there  was  no  longer  any  complaint  re- 
specting rebates  by  railroads. 

Now,  I  will  ask  him  this  question :  Pursuant  to  those  instruc- 
dons  of  the  Attorney-General  did  not  a  grand  jury  at  Phila- 
delphia and  at  Chicago  last  week  return  a  number  of  bills  of  in- 
dictment against  officials  of  railway  companies  for  granting  re- 
bates, and  if  the  Senator  has  that  information  will  he  not  also 
insert  it  in  the  Record  to  go  along  with  his  statement? 

Mr.  FORAKER.     Mr.  I'resident,   I   have  no  objection  to  the 
Senator  inserting  in  the  Record  anything  he  may  desire  to  have 
inserted  in  the  Record. 
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With  respect  to  the  statement  I  made  about  rebates,  the  Sena- 
tor has  not  accurately  quoted  me.  Inadvertently,  of  course,  the 
hiaccuracy  crept  into  his  statement. 

What  I  said  about  rebates,  as  I  now  recall  my  language,  was 
that  it  was  generally  conceded  that  since  the  passage  of  the 
Elkins  law  rebates  had  been  practically  discontinued,  and  if  not 
discontinued  the  law  was  ample,  if  properly  enforced,  to  compel 
the  discontinuance  of  rebates. 

The  States  have  very  good  laws  against  arson,  against  bur- 
glary, against  murder.  The  legislatures  of  the  States  have 
done  all  they  can  reasonably  do  to  prevent  those  crimes ;  but 
notwithstanding  the  law  they  will  be  and  are  committed. 

I  did  not  say  there  were  no  rebates.  I  did  not  say  there  were 
no  excessive  rates.  I  said  there  was  provision  by  law  against 
rebates  and  against  excessive  rates  and  against  discrimination, 
and  that  so  far  as  rebates  are  concerned,  if  not  discontinued, 
all  the  Attorney-General  had  to  do  was  to  enforce  the  law  and 
he  would  come  as  near  brealiing  up  the  practice  as  you  can  come 
by  enforcing  any  law  to  break  up  any  criminal  practice. 

If  some  Senator  will  point  out  to  me  what  I  said  on  that  sub- 
ject I  will  read  it. 

Mr.  CULBEKSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.  Certainly.  I  was  just  looking  to  find  what 
I  said. 

Mr.  CULBERSON.  Mr.  President,  I  do  not  remember,  of 
course,  exactly  what  I  said  a  moment  ago,  but  I  think  I  said  the 
Senator  stated  in  a  former  speech  in  the  Senate  that  there  were 
no  complaints  at  this  time  against  the  system  of  rebates.  What 
I  desired  was  to  call  his  attention  to  the  question  as  to  whether 
he  was  not  mistaken  in  that  statement.  Of  course  it  is  a  mere 
expression  of  opinion  to  a  degree,  but  that  there  were  complaints 
is  shown  by  the  instructions  of  the  Attorney-General  of  the 
United  States  quite  recently,  and  that  acting  upon  those  instruc- 
tions it  had  been  discovere<l  by  the  grand  juries  at  Philadelphia 
and  at  Chicago  that  rebates  had  been  granted  by  railroad  com- 
panies within  veiy  recent  times. 

I  was  simply  calling  attention  to  it  to  show,  if  I  could,  that 
the  Senator  was  mistaken  in  the  opinion  he  expressed,  that 
there  were  now  no  complaints  against  the  system  of  rebating 
since  the  passage  of  the  Elkins  law. 

Mr.  FORAKER.     If  the  Senator  will  allow  me.  I  will  now 

quote  from  the  speech  I  made  a  few  days  ago  in  the  Senate  to 

which  he  referred,  so  that  I  may  in  that  way  put  before  the 

Senate  exactly  what  I  did  say : 

So  far  as  rebates  are  concerned,  we  legislated  on  that  subject  three 
years  ago  now  almost — in  Febi-uary,  190.3 — when  we  passed  the  so-called 
"  Elkins  law."  In  that  measure  we  provided  a  remedy  against  rebates. 
Up  to  that  time  the  giving  of  rebates  was  justly  regarded  as  the  worst 
abuse  practiced  by  the  railroads  of  this  country  upon  the  shippers  of 
this  country.  I  had  the  honor  to  be  a  member  of  the  Senate  Committee 
on  Interstate  Commerce  then,  as  I  have  now.  I  had  something  to  do 
with  the  putting  of  that  act  in  the  form  in  which  it  was  Anally  passed 
and  in  which  it  became  a  law.  We  undertook  then  to  deal  with  rebates 
and  with  discriminations.  What  is  the  result?  According  to  the 
testimony  of  every  man  who  has  spoken  on  this  subject  before  our 
committee — every  man  on  both  sides  of  this  controversy,  I  think  without 
exception,  since  that  law  was  enacted  and  put  into  force — rebates  have 
practically   been   discontinued ;    and,    if   not   discontinued,    all    unite    in 
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Baying  that  the  statute  thus  put  upon  the  statute  books  by  the  Congress 
of  the  United  States  is  all  the  legislation  that  it  is  necessary  to  enact 
In  order  to  provide  a  legislative  remedy  full,  ample,  and  complete  against 
that  kind  of  abuse. 

So  the  Senator  will  see  I  did  not  say  there  were  no  rebates 
being  granted  now.  I  have  no  doubt  there  are  some  violations 
of  this  law.  as  there  are  violations  of  every  law  on  the  statute 
books.  These  railroads  extend  all  over  this  country;  the  rates 
number  into  the  millions ;  shippers  are  every  day  sending  their 
products  over  these  roads  not  only  by  thousands  but  by  hundreds 
of  thousands.  It  would  be  quite  singular  if  there  were  not 
some  violations.  > 

What  I  was  calling  attention  to  is  the  fact  which  stands 
uncontradicted — no  man  can  successfully  contradict  it— that  the 
Congress  has  undertaken  to  provide  a  complete  remedy  against 
that  abuse,  and  I  think  it  will  be  found  to  be  a  sufficient  remedy 
if  the  Attorney-General  will  only  continue,  as  he  has  now 
started  in  to  do.  to  enforce  the  law  vigorously,  rigidly,  as  the 
Congress  expected  him  to  do  when  it  was  enacted. 

But  however  that  may  be,  as  the  Senator  from  Massachusetts 
[Mr.  Lodge]  well  suggests,  the  mere  fixing  of  a  rate,  a  maxi- 
mum rate  or  a  minimum  rate  or  any  other  kind  of  a  rate,  will 
not  afford  any  remedy  for  the  granting  of  rebates. 

But  I  did  not  want  to  engage  in  any  discussion  at  this  time  of 
this  subject.  I  wanted  to  put  in  the  Record,  where  it  will  be 
available  to  all  who  may  desire  to  read  it,  that  which  I  think 
is  very  pertinent  to  be  considered  at  this  time  as  showing  the 
state  of  the  law  with  respect  to  this  whole  subject. 

I  take  it  the  Congress  does  not  want  to  legislate  unless  there 
is  some  necessity  for  it.  My  opinion  is,  as  I  have  said  over  and 
over  again,  that"  the  legislation  which  is  needed  is  not  something 
that  is  revolutionary  in  its  character,  but  a  mere  amending  and 
strengthening  of  the  law  that  is  now  on  the  statute  book.  In 
that  way  every  abuse  that  is  complained  of  can  be  reached  and 
can  be  successfully  dealt  with,  in  my  opinion. 

Mr.  CULBERSON.  Mr.  President,  the  purpose  I  had  in  view, 
and  the  only  purpose,  was  to  draw  attention  to  the  fact  that 
railroad  companies  quite  recently  have  granted  rebates  and  have 
been  indicted  for  that  offense. 

The  speech  of  the  Senator  from  Ohio  a  week  or  so  ago  had  a 
distinct  purpose  in  view.  He  was  arguing  against  any  legisla- 
tion on  this  subject.  He  was  stating  reasons  which,  in  his 
opinion,  rendered  any  further  legislation  upon  the  rate  question 
useless  and  unnecessary.  Among  other  propositions  he  made 
was  the  proposition  with  reference  to  rebates  that  no  other 
legislation  was  necessary  for  two  reasons.  One  was  that  re- 
bates had  practically  ceased,  and  the  other  was  that  we  have  a 
sufficient  law  upon  the  subject  already.  All  the  purpose  I  had  in 
the  inquiry  I  made  of  the  Senator  from  Ohio,  Mr.  President, 
was  to  show  that  in  his  statement  that  rebates  had  practically 
ceased  by  reason  of  the  Elkins  law  he  was  simply  mistaken. 

It  is  true  the  Senator  from  Ohio  has  introduced  a  bill  in  the 
Senate  providing,  in  effect,  as  I  construe  the  bill,  that  the  courts 
of  the  United  States  may  fix  rates  that  shall  be  operative  in  the 
future,  because  that  proposed  law,  as  I  construe  it,  provides  that 
the  courts  shall  discriminate  between  what  part  of  the  rate  is 
unreasonable  and  what  part  is  reasonable,  and  shall  restrain  the 
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operation  of  the  unreasonable  part,  leaving  the  remainder  of  tlw 
rate  in  force,  which,  as  I  understand  the  English  language, 
means  that  these  courts  shall,  in  effect,  establish  a  rate  which 
shall  operate  in  the  future. 

Mr.  President,  I  said  a  moment  ago  that,  as  I  understood  the 
object  of  the  Senator  from  Ohio  a  week  or  two  ago,  he  was 
opposed  to  any  legislation  upon  this  subject.  That  statement 
apparently  was  rather  broad  and  probably  too  broad,  because 
the  Senator  himself,  as  I  knew  at  the  time  and  I  ought  to  have 
stated  at  the  time,  has  introduced  a  bill  upon  the  subject. 

What  I  intended  to  state,  Mr.  President,  was  that  the  Senator 
was  opposing  any  additional  legislation  upon  the  subject  of 
rebates  upon  two  grounds,  I  reiterate,  the  first  of  which  was 
that  rebates  had  practically  ceased  and  that  the  legislation 
existing  upon  the  subject  at  this  time  was  sufHcient.  I  did  not 
intend  to  provoke  any  debate  upon  this  subject,  but  I  wanted  the 
statement  to  go  along  with  his  statement  in  the  Record  with 
reference  to  the  instructions  of  the  Attorney-General,  that  those 
instructions  had  brought  forth  fruit  and  had  secured  the  indict- 
ment of  a  number  of  railway  officials,  as  I  understand  it,  at 
Philadelphia  and  Chicago  for  this  illegal  conduct. 

Mr.  FORAKER.  Mr.  President,  the  Senator  entirely  misun- 
derstood me  if  he  got  the  idea  from  anything  I  said'  when  I 
spoke  here  a  week  or  ten  days  ago,  or  from  anything  I  have 
said  at  any  time,  that  I  did  not  think  it  necessarv  to  have  any 
additional  legislation.  On  the  contrary,  I  have  \u  the  while 
advocated  additional  legislation.  The  only  difference  between 
the  Senator  and  myself,  and  the  only  difference  between  other 
Senators  and  myself,  is  as  to  the  particular  remedy  which  we 
shall  undertake  by  law  to  provide  to  correct  the  abuses  that 
are  being  practiced. 

The  remarks  I  made  the  other  day  were  upon  the  bill  intro- 
duced by  the  Senator  from  South  Carolina  [Mr.  Tillman].  I 
was  complimenting  him  upon  the  simplicity  of  his  measure  and 
upon  the  fact  that  it  did  not  undertake  to  deal  with  a  lot  of 
subjects  that  had  already  been  satisfactorily  dealt  with,  in  my 
opinion;  and  I  did  call  attention  to  the  fact  that,  so  far  as 
•  rebates  were  concerned,  it  is  the  commonly  expressed  opinion 
that  since  the  Elkins  law  was  enacted  rebates  have  been  prac- 
tically discontinued.  And  why  discontinued?  Because  the  rail- 
roads and -the  shippers  alike  knew  that  there  was  a  law  since 
that  time  on  the  statute  book  which  by  its  mere  enforcement 
would  bring  punishment  upon  them  if  they  granted  or  accepted 
rebates.  I  did  not  pretend  to  say  that'  there  have  been  no 
rebates  granted  since  the  enactment  of  the  Elkins  law;  I  did 
not  pretend  to  say  that  the  railroads  were  not  giving  rebates 
to-day.  On  the  contrary,  I  said  that,  if  not  practically  discon- 
tinued, as  had  been  suggested  by  witnesses  and  as  we  had 
been  told  by  everybody  who  has  discussed  this  subject,  there 
was  a  law,  and  it  was  ample,  if  properly  enforced,  to  break  up 
and  discontinue  the  practice.     That  is  all  there  was  of  that. 

I  do  not  want  to  drift  into  a  general  discussion  of  this  subject 
this  morning,  but  the  Senator  made  some  remarks  about  the 
lack  or  want  of  power  in  the  courts  to  enjoin  what  is  an  un- 
reasonable or  an  excessive  rate  that  is  being  charged.  That  is 
a  pretty  broad  subject 
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I  rend  an  interview,  or  what  purported  to  bo  an  interview, 
with  tlie  Senator  from  Texas  [I\Ir.  Culberson]  in  regard  to 
my  bill  shortly  after  it  was  presented  to  the  Senate  Interstate 
Conunerce  Conmiittee,  in  which  he  disposed  of  that  subject  witli 
a  great  deal  more  facility  and  confidence  than  I  was  able  to 
dispose  of  it  when  I  commenced  to  investigate  it. 

I  have  been  surprised,  Mr.  President,  to  see  how  many  con- 
stitutional lawyers  there  are  editing  newspapers  and  writing 
articles  for  the  newspapers.  Every  day  almost  I  see  some  great 
constitutional  question  disposed  of  by  some  man  who  does  not 
pretend  to  be  a  lawyer,  but  only  a  newspaper  or  magazine 
writer. 

Mr.  CULBERSON.     Will  the  Senator  permit  me  a  question? 

Mr.  FORAKER.  Presently.  I  want  to  say  a  few  words  in 
answer  to  the  Senator  before  I  quit,  and  then  I  shall  yield  to 
any  question. 

What  my  bill  provides,  Mr.  President,  is  not  that  the  courts 
shall  make  a  rate.  I  took  particular  pains  when  speaking  here 
a  week  or  ten  days  ago  to  say  that  the  court — I  agree  with  the 
Senator  in  that — has  no  power  to  make  rates;  the  court  can 
exercise  only  judicial  power;  and  the  making  of  rates  for  the 
future  is  a  legislative  act ;  but  it  is  a  judicial  function  to  make 
inquiry  to  ascertain  whether  or  not  a  railroad  is  charging  an 
unlawful  rate,  and  if  it  be  charging  an  unlawful  rate  it  is  a 
judicial  power  to  restrain  the  collection  of  anything  in  excess 
of  that  which  is  lawful.  It  does  not  make  any  difference  that 
the  court  has  to  hear  witnesses  and  inquire  and  ascertain  what 
is  lawful  instead  of  turning  to  the  statute  and  reading  the  fig- 
ures written  down  there  to  express  what  the  lawful  rate  shall 
be.  The  court,  in  the  case  the  Senator  suggests,  would  simply 
ascertain,  upon  complaint  being  made,  what  is  the  lawful  rate 
fixed  by  the  statute.  There  is  a  lawful  rate  fixed  for  every 
railroad  in  this  country  by  a  statute  now  in  force,  and  a  statute 
that  has  been  in  force  ever  since  the  interstate-commerce  act 
w-as  enacted  in  1887,  just  as  there  was  before,  according  to  the 
i-ule  of  the  common  law,  which  is  now  a  statutory  provision, 
however,  declaratory  of  the  rule  of  the  common  law,  that  no 
railroad  shall  be  allowed  to  charge  in  excess  of  what  is  reason-  . 
able  and  just,  and  anything  in  excess  of  what  is  reasonable 
and  just  shall  be  deemed  unreasonable  and  unlawful.  That 
fixes  a  lawful  rate.  The  courts  have  held,  whenever  they  have 
had  occasion,  that  that  provision  fixed  a  lawful  rate.  When 
somebody  complains  to  a  court  of  equity  and  says,  "  I  am  a 
shipper ;  I  am  shipping  every  day  ;  I  am  charged  excessive  rates, 
and  I  should  not  be  required  to  go  into  court  to  sue  in  an  action 
at  law  to  recover  damages;  to  avoid  a  multiplicity  of  suits  I 
come  into  a  court  of  equity.  If  I  am  charged  a  rate  in  excess 
of  the  lawful  rate  prescribed  by  statute,  the  court  has  a  right, 
and  I  ask  it,  to  inquire  what  is  a  lawful  rate."  If  it  had  been 
written  down  in  some  statute  the  court  could  turn  to  and  read — 
I  mean  if  it  had  been  written  down  in  so  many  figures  there 
would  be  no  trouble— the  case  would  be  easy  and  clear— but 
having  been  written  down  simply  by  the  prescription  of  a  stand- 
ard, the  court  must  make  inquiry.  That  does  not  change  the 
nature  of  the  case ;  that  has  been  a  judicial  function  ever  since 
the  common  law  was  administered.  A  similar  question  has 
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arisen  from  almost  every  exercise  of  the  police  power  to  make 
inquiry  into  and  (letorniiue  what  is  reasonable;  and  when  it 
deteruiiues  what  is  reasonable  as  to  a  rate  it  d'>tenuiups  what 
is  the  lawful  rate. 

Applying  that  proposition  to  rates,  therefore,  when  the  court 
restrains  all  in  excess  of  the  lawful  rate,  the  court  does  not 
make  a  rate;  the  rate  is  already  made  bv  the  statute-  and 
the  court  simply  gives  effect  to  the  rate  wliich  the  statute  has 
prescribed  as  the  lawful  rate. 

Mr.  CULBERSON.  Mr.  President,  I  do  not  know  how  much 
of  the  Senator's  remarks  are  intended  to  apply  to  me  in  what 
he  said  with  reference  to  constitutional  lawyers  and  constitu- 
tional writers,  but 

Mr.  FORAKER.  The  Senator  will  certainly  allow  me  to  say 
that  I  would  not,  even  in  the  most  indirect  way,  reflect  upon  the 
Senator,  or  criticise  him  as  a  lawyer  or  as  a  gentleman.  We 
all  acknowledge  his  very  distinguished  ability. 

Mr.  CULBERSON.  I  was  simply  going  to  say,  Mr.  President, 
that,  so  far  as  the  constitutional  question  is  concerned,  I  am 
perfectly  willing  that  its  determination,  so  far  as  the  Senate  is 
concerned,  shall  await  a  full  discussion  on  this  floor. 

Passing  from  the  constitutional  question,  Mr.  President,  and 
going  back  to  the  point  which  I  had  in  view  at  the  outset— that 
is  to  say,  whether  or  not  there  are  any  rebates  being  granted 
now,  and  whether  the  law  on  the  subject  of  rebates  is  sufficient 
I  want  to  call  the  attention  of  the  Senator— not  that  it  is  neces- 
sary to  do  so,  but  in  order  to  get  this  provision  in  the  Record— 
to  this  clause  in  the  Elkins  law : 

In  all  convictions  occuiTing  after  the  passage  of  this  act  for  offenses 
under  said  acts  to  regulate  commerce,  whether  committed  before  or 
after  the  passage  of  this  act,  or  for  offenses  under  this  section,  no  pen- 
alty shall  be  imposed  on  the  convicted  party  other  than  the  fine  nre- 
scribed  by  law,  imprisonment  wherever  now  prescribed  as  part  of  the 
penalty  being  hereby  abolished.  '^  ^ 

Now,  I  will  ask  the  Senator,  in  the  first  place,  if  he  believes 
that  the  original  law  ought  to  have  been  modified  to  that  ex- 
tent ;  and,  second,  whether  or  not  it  is  his  opinion  that  a  repeal 
of  this  part  of  the  Elkins  law  and  the  reinstatement  of  the  ori,"-- 
inal  law  for  punishment  by  imprisonment  would  not  add  to  the 
efficacy  of  the  law  against  rebates? 

Mr.  FORAKER.  Mr.  President,  I  should  have  no  objection  to 
that  amendment  being  made,  if  the  Senator  from  Texas  and 
other  Senators,  after  consideration,  think  it  is  a  proper  amend- 
ment. I  think  the  imprisonment  clause  was  dropped  out  be- 
cause the  law  was  made  to  apply  by  the  Elkins  Act  to  corpora- 
tions, and  it  would  be  rather  difficult  to  put  a  corporation  in  the 
penitentiary.  So  it  was  thought  by  some  who  were  on  the  com- 
mittee, in  their  simple-minded  view  of  the  matter,  that  punish- 
ment should  be  the  same  to  all  for  the  same  offense.  That  is 
all  there  was  of  that,  except  it  was  also  thought  that  the  im- 
prisonment clause  stood  in  the  way  of  an  effectual  enforcement 
of  the  law  in  the  matter  of  securing  evidence. 

It  was  not  thought,  Mr.  President- the  Senator  may  thinic 

differently,  and  we  shall  be  glad  to  hear  from  him  on  that  at 

the  proper  time— it  was  not  thought  by  the  committee,  nor  by 

the  Senate  at  that  time,  that  we  could  for  the  «am*  offense  have 
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different  punishments,  and  inasmuch  as  we  were  undertaking 
to  reach  the  corporation  itself,  as  well  as  the  individual,  the 
imprisonment  feature  was  dropped  out.  But  I  personally  had 
nothing  to  do  with  that  part  of  the  Elkins  law ;  I  think  every 
member  of  the  committee  will  sustain  me  in  that  statement.  I 
simply  adopted  the  views  of  others  in  that  respect. 

Mr.  HALE.     Mr.  President,  I  think  I  must  call  for  the  regu- 
lar order. 

The  VICE-PRESIDENT.     The  Calendar,  under  Rule  VIII,  is 
in  order.     The  first  bill  on  the  Calendar  will  be  stated. 
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Views  of 

JUDGE    WM.    H.    WEST, 

of 

Bellefontaine,  Ohio 


UPON  THE  CONSTITUTIONAL 
AND  LEGAL  QUESTIONS  INVOLVED. 


Bellefontaine,  Ohio,  January  26,  1906. 

HOX.  J.  B.  FORAKER, 

Washing-ton,  D.  C. 
My  Dear  Senator: 

Your  favor  of  Monday  received  and  contents  noted. 
You  can  dispose  of  the  papers  sent  you  on  the  rate 
question  at  your  discretion.  Writing  them  was  under- 
taken without  the  sHghtest  view  to  their  printing. 


* 


The  infirmity  of  two  and  eighty  years  and  total  loss  of 
vision  confine  me  to  my  house,  and  have,  since  Septem- 
ber. Without  mental  employment,  this  confinement  is 
intolerable  imprisonment.  Until  Congress  convened  in 
December,  I  had  no  thought  but  that  the  power  to  pre- 
scribe rates  might  be  vested  in  the  Commerce  Commis- 
sion, as  I  had  given  no  attention  to  the  subject.  Notic- 
ing that  sharp  differences  obtained  between  distinguished 
members  of  Congress  and  others  touching  this  power, 
I  determined,  for  my  own  satisfaction,  to  look  into  and 
study  the  question  from  the  standpoint  of  the  Constitu- 
tion alone. 

*********** 

The  result  of  that  inquiry  was  the  first  series  of  papers 
sent  you,  which  were  written  at  odd  hours  as  I  could 
conscript  a  reader  and  typewriter.  What  I  had  written 
having  appeared  in  print,  I  should  have  been  exceed- 
ingly mortified  to  find  my  conclusions  at  variance  with 
and  unsupported  by  the  adjudicated  cases.  I  thereupon 
determined  to  look  into  the  cases,  and,  to  aid  in  the  in- 


quiry,  I  wrote  to  onr  Representative,  Hon.  R.  D.  Cole, 
to  send  me  copies  of  the  Rate  Bills  pending  before  Con- 
gress, which  he  did.  The  result  of  this  inquiry  is  the  sec- 
ond series  of  papers  sent  you.  The  reasons  given  there- 
in and  cases  cited  establish  beyond  peradventure  that 
Congress  is  without  authority  to  delegate  to  the  Com- 
mission power  to  prescribe  the  rate  charges  of  common 
carriers.  You  can,  I  repeat,  dispose  of  them  at  your  dis- 
cretion, if  you  think  they  may  contribute  in  any  degree 
to  the  settlement  of  the  vexed  question. 

My  doctrine  is,  that  if  there  be  two  methods  of  reme- 
dying the  same  mischief,  one  in  harmony  with  the  Con- 
stitution, the  other  violative  thereof  or  of  questionable 
constitutionality,  that  one  should  be  adopted  which  pre- 
serves the  Constitution  intact.  The  advocates  of  rate- 
making  by  the  Commission  appear  to  act  on  the  princi- 
ple that  the  end  justifies  the  means,  and  that  whatever 
public  opinion  demands  shall  be  granted  regardless  of 
the  Constitution. 


* 


It  has  come  to  pass  that  every  one  who  dares  to  main- 
tain or  defend  the  constitutional  rights  of  common  car- 
riers by  rail  is  denounced  as  the  tool  or  corrupt  hireling 
of  the  railway  lobby.  I  think  the  oath  which  every 
member  of  Congress  has  recorded  above  to  support  the 
Constitution,  is  as  sacred  as  that  of  the  Chief  Magis- 
trate;  and  if  I  had  a  seat  in  that  body  I  would  declare 
my  convictions  and  act  upon  them  regardless  of  conse- 
quences. If  the  Senate  yields  to  public  clamor,  then 
Goodbye  constitutional  government. 

Yours  very  truly, 

W.  H.  WEST. 
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Congress  and  Interstate  Commerce. 

It  is  intended  in  this  paper  to  restate  the  reasons,  with 
others,  for  the  opinion  expressed  in  a  former  paper,  that 
the  propositions  here  following  must  be  determined  in 
the  negative,  citing  authorities  not  consulted  before  that 
paper  was  prepared. 


Propositions. 

Does  the  power  of  Congress  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States"  in- 
clude the  power  to  prescribe  maximum  or  other  rates 
of  compensation  which  common  carriers  shall  charge 
for  their  services  in  transporting  it? 

Assuming  that  it  does,  can  Congress  delegate  to  "a. 
tribunal  inferior  to  the  Supreme  Court,"  or  to  an  admin- 
istrative board  the  power  to  prescribe  such  rates  and  to 
compel  their  observance? 

Only  commercial  intercourse  with  foreign  nations  and 
between  the  several  States  is  taken  cognizance  of  by  the 
Federal  Constitution.  Only  that  commercial  inter- 
course conducted  by  common  carriers  for  hire  is  in- 
volved in  and  will  be  considered  in  this  discussion.  As 
a  clear  apprehension  of  what  are  the  subjects  of  com- 
mercial intertransportation,  what  the  subjects  of  commercial 
regulation,  the  distinction  between  them,  of  what  are 
the  objects  of  such  regulations,  and  the  source  of  the 
power  in  Congress  to  prescribe  them,  is  essential  to  a 
correct  understanding  and  the  intelligent  application  of 
the  adjudged  cases  cited,  they  are  here  stated  in  their- 
order. 


The  Subjects  of  Commercial  Intertransportation. 

I.  The  subjects  of  international  commerce  are  pas- 
sengers and  freights  in  transit  between  the  United  States 
and  foreign  nations :  The  subjects  of  interstate  commerce 
are  passengers  and  freights  in  transit  between  the  States 
and  Territories  of  the  United  States.  Until  the  voyage 
or  journey  of  the  passenger  terminates,  or  the  freight  has 
reached  its  destination,  and  they  respectively  become  com- 
mingled with  the  general  mass  of  people  and  property,  they 
are  equally  within  and  under  the  protection  of  Federal  au- 
thority. As  said  by  Chief  Justice  Marshall  in  Gibbons  vs. 
Ogden,  9  Wheaton,  215,  "No  clear  distinction  is  perceived 
between  the  power  to  regulate  vessels  in  transporting  men 
for  hire  and  property  for  hire."  Also  by  Mr.  Justice 
McLean,  in  Smith  vs.  Turner,  7  How.,  405,  "When  the 
merchandise  is  taken  from  the  ship,  and  becomes  mingled 
with  the  property  of  die  people  of  the  State,  like  other  prop- 
erty, it  is  subject  to  the  local  law ;  but  until  this  shall  take 
place,  the  merchandise  is  an  import,  and  is  not  subject  to  the 
taxing  power  of  the  State,  and  the  same  rule  applies  to  pas- 
sengers. When  they  leave  the  ship,  and  mingle  with  the  cit- 
izens of  the  State,  they  become  subject  to  its  laws."  So  by 
Mr.  Justice  Field,  in  Gloucester  Ferry  Co.  vs.  Pennslyvania, 
114  U.  S.,  203,  "Transportation  implies  the  taking  up  of 
persons  or  property  at  some  point  and  putting  them  down  at 
another.  A  tax,  therefore,  upon  such  receiving  and  land- 
ing of  passengers  and  freight  is  a  tax  upon  their  transpor- 
tation ;  that  is.  upon  the  commerce  betw^een  the  two  States 
involved  in  such  transportation.  *  *  *  Commerce 
among  the  States  consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  the  transportation  of  persons  and 
property."  These  cases  and  many  others  of  like  effect,  make 
it  manifest  that  the  subjects  of  interstate  commerce  are  iden- 
tical in  character  and  kind  with  the  subjects  of  international 


commerce,  namely,  persons  and  property  ///  transit;  and 
hence,  that  the  powers  which  Congress  may  constitutionally 
exercise  in  respect  to  interstate  commerce  are  identical  with 
the  powers  which  it  may  constitutionally  exercise  respecting 
international  commerce,  or  at  least  ought  to  be.  no  more,  no 
less,  nor  different;  and  it  will  later  appear  that  such  is  the 
case. 

Subjects  of  Commercial  Regulation. 

The  subjects  of  commercial  regulation  between  the  United 
States  and  foreign  nations  and  between  the  States  and  Terri- 
tories of  the  United  States,  are  not  the  persons  and  property 
transported,  but  the  instrumentalities,  vehicles,  appliances, 
agencies,  equipments,  facilities,  and  conveniences  used  or  em- 
ployed by  the  carrier  in  furthering  the  persons  and  property 
by  him  transported  to  their  ultimate  destination ;  and  for 
their  protection,  safety,  or  comfort,  while  in  transit.  These, 
in  maritime  commerce,  extend  to  and  embrace  the  vessels 
employed,  the  officers  and  crews  conducting  such  vessels,  the 
places  or  conveniences  for  embarkation  and  landing,  the  ap- 
pliances and  equipments  for  the  protection,  safety  and  com- 
fort of  passengers,  and  the  protection  and  safety  of  property 
on  board,  including  signals  and  rules  to  be  observed  by  the 
carrier  or  his  employees  and  servants  in  navigation,  and 
others  of  like  character  and  purpose ;  and,  in  land  transporta- 
tion, extend  to  and  embrace  instrumentalities  and  vehicles 
used  or  employed  therein,  including  railways  and  their  appli- 
ances and  equipments,  conductors,  brakemen.  switchmen, 
engineers,  firemen,  train  dispatchers,  cars,  locomotives,  the 
places  for  the  receiving  and  discharge  of  passengers  or 
freight,  and  all  other  kinds  of  instrumentalities,  agencies,  or 
facilities  used  or  employed  in  or  in  connection  with  such 
transportation  until  the  voyage  is  terminated  or  the  place  of 
destination    reached.      As    said    in    Gibbons    vs.    Ogden.    9 


Wheaton,  229,  "Commerce,  in  its  simplest  signification, 
means  an  exchange  of  goods ;  but,  in  the  advancement  of  so- 
ciety, labor,  transportation,  intelligence,  care,  and  various 
mediums  of  exchange,  become  commodities,  and  enter  into 
commerce;  the  subject,  the  vehicle,  the  agent,  and  their  vari- 
ous operations,  become  the  objects  of  commercial  regula- 
tion;" also  by  Mr.  Justice  McLean,  in  Smith  vs.  Turner,  7 
How.,  408,  "The  officers  and  crew  of  the  vessel  are  as  much 
the  instruments  of  commerce  as  the  ship ;"  so  by  Mr.  Justice 
Curtis,  in  Cooley  vs.  The  Board  of  Wardens,  12  How.,  316, 
"The  power  to  regulate  navigation  is  the  power  to  prescribe 
rules  in  conformity  with  which  navigation  must  be  carried 
on.  It  extends  to  the  persons  who  conduct  it,  as  well  as  to 
the  instruments  used ;"  so  by  Mr.  Justice  Field,  in  Gloucester 
Ferry  Co.  vs.  Pennsylvania,  114  U.  S.,  203,  "Commerce 
among  the  State  consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  the  transportation  of  persons  and 
property,  and  the  navigation  of  public  waters  for  that  pur- 
pose, as  well  as  the  purchase,  sale  and  exchange  of  commodi- 
ties. The  power  to  regulate  that  commerce,  as  well  as  com- 
merce with  foreign  nations,  vested  in  Congress,  is  the  power 
to  prescribe  the  rules  by  which  it  shall  be  governed.  *  *  * 
The  power  embraces  within  its  control  all  the  instrumentali- 
ties by  which  that  commerce  may  be  carried  on.  *  *  * 
The  subjects,  therefore,  upon  which  the  power  may  be  ex- 
erted are  of  infinite  variety.  *  *  *  Necessarily  that 
power  alone  [Congress]  can  prescribe  regulations  which  are 
to  govern  the  whole  country,  and  it  needs  no  argument  to 
show  that  the  commerce  with  foreign  nations  and  between 
the  States,  which  consists  in  the  transportation  of  persons 
and  property  between  them,  is  a  subject  of  national  charac- 
ter and  requires  uniformity  of  regulation;"  and  by  Mr.  Jus- 
tice Lamar, 'in  Norfolk  &  W.  R.  Co.,  vs.  Pennsylvania,  136 
U.  S.,  960  (Nat'l  Reporter  System),  "Whenever  a  commod- 
ity has  begun  to  move  as  an  article  of  trade  from  one  State  to 


another,  commerce  in  that  commodity  between  the  States 
has  commenced.  The  fact  that  several  different  and  inde- 
pendent agencies  are  employed  in  transporting  the  commod- 
ity, some  acting  entirely  in  one  State  and  some  acting 
through  two  or  more  States,  does  in  no  respect  affect  the 
character  of  the  transaction.  To  the  extent  in  which  each 
agency  acts  in  that  transaction,  it  is  subject  to  the  regulation 
of  Congress."  These  cases  and  others  of  like  import  make 
it  clear  that  the  subjects  of  commercial  regulation  by  Con- 
gress in  respect  of  interstate  commerce,  are  identical  in  kind 
and  character  with  the  subjects  of  commercial  regulation 
by  Congress  in  respect  of  international  commerce,  and  hence, 
that  the  powers  which  it  may  constitutionally  exercise  in  the 
regulation  of  either  are  identical  with  the  powers  it  may  ex- 
ercise in  the  regulation  of  the  other,  no  greater,  no  less,  nor 
different,  as  will  later  appear. 

Objects  of  Commercial  Regulation. 

It  requires  the  citation  of  no  adjudged  cases  to  make  it 
obvious  that  the  objects  and  purposes  sought  to  be  subserved 
by  the  regulation  of  interstate  commerce  are  identical  with 
the  objects  and  purposes  sought  to  be  subserved  by  the  reg- 
ulation of  international  commerce.  These  are,  in  respect  of 
each  and  both,  the  safety  and  comfort  of  the  persons  and  ani- 
mals transported,  the  safety  of  the  property  carried,  and  the 
exemption  of  each  and  both  from  interference  or  the  levying 
of  tribute  or  other  burdens  by  State  legislation  while  in 
transit. 

Common  Source  of  the  Power  to  Regulate. 

Art.  I,  Sec.  8,  of  the  Constitution  ordains  that  Congress 
shall  have  power : 

I.  "To  lay  and  collect  taxes,  duties,  imposts,  and  ex- 
cises, to  pay  the  debts  and  provide  for  the  common  defense 
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and  general  welfare  of  the  United  States ;  but  all  duties,  im- 
posts and  excises  shall  be  uniform  throughout  the  United 
States." 

2.  "To  borrow  money  on  the  credit  of  the  United  States." 

3.  "To  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes." 

18.  "To  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  government 
of  the  United  States,  or  in  any  Department  or  Officer 
thereof." 

In  Gibbons  vs.  Ogden,  9  Wheaton,  194,  Chief  Justice 
Marshall,  after  citing  Clause  3,  of  Sec.  8,  thus  speaks:  "To 
what  commerce  does  this  power  extend?  The  Constitution 
informs  us,  to  commerce  'with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes.' 

"It  has,  we  believe,  been  universally  admitted  that  these 
words  comprehend  every  species  of  commercial  intercourse 
between  the  United  States  and  foreign  nations.  No  sort 
of  trade  can  be  carried  on  between  this  country  and  any 
other  to  which  this  power  does  not  extend.  It  has  been 
truly  said  that  commerce,  as  the  word  is  used  in  the  Consti- 
tution, is  a  unit,  every  part  of  which  is  indicated  by  the 
term. 

"If  this  be  the  admitted  meaning  of  the  word,  in  its  ap- 
plication to  foreign  nations,  it  must  carry  the  same  meaning 
throughout  the  sentence,  and  remain  a  unit,  unless  there  be 
some  plain  intelligible  cause  which  alters  it. 

"The  subject  to  which  the  power  is  next  applied  is  to  com- 
merce 'among  the  several  States.'  The  word  'among'  means 
intermingled  with.  A  thing  which  is  among  others  is  inter- 
mingled with  them.  Commerce  among  the  States  cannot 
stop  at  the  external  boundary  line  of  each  State,  but  may  be 
introduced  into  the  interior.     *     *     *     Comprehensive  as 


the  word  'among'  is,  it  may  very  properly  be  restricted  to  that 
commerce  which  concerns  more  States  than  one.  *  *  * 
The  genius  and  character  of  the  whole  government  seem  to 
be  that  its  action  is  to  be  applied  to  all  flic  external  concerns 
of  the  nation,  and  to  those  internal  concerns  zvliich  affect 
the  States  generally:  but  not  to  those  which  are  completely 
within  a  particular  State,  which  do  not  affect  other  States, 
and  with  which  it  is  not  necessary  to  interfere  for  the  pur- 
pose of  executing  some  of  the  general  powders  of  the  govern- 
ment. The  completely  internal  commerce  of  a  State,  then, 
may  be  considered  as  reserved  for  the  State  itself.     *     *     * 

"We  are  now  arrived  at  the  inquiry — what  is  this  power? 

"It  is  the  power  to  regulate;  that  is.  to  prescribe  the  rule 
by  which  commerce  is  to  he  governed.  This  pow'er,  like  all 
others  vested  in  Congress,  is  complete  in  itself,  may  be  ex- 
ercised to  the  utmost  extent,  and  acknoicledges  no  limita- 
tions other  than  are  prescribed  in  the  Constitution.  *  *  * 
If,  as  has  always  been  understood,  the  sovereignty  of  Con- 
gress, though  limited  to  specified  objects,  is  plenary  as  to 
those  objects,  the  power  over  commerce  with  foreign  nations 
and  among  the  several  States  is  vested  in  Congress  as  abso- 
lutely as  it  would  be  in  a  single  government,  having  in  its 
Constitution  the  saine  restrictions  on  the  exercise  of  the 
power  as  are  found  in  the  Constitution  of  the  United 
States."     *     *     * 

Again,  on  page  201,  he  says:  "We  must  first  determine 
whether  the  act  of  laying  'duties  or  imposts  on  imports  or 
exports'  is  considered  in  the  Constitution  as  a  branch  of  the 
taxing  power,  or  of  the  powder  to  regulate  commerce.  We 
think  it  very  clear  that  it  is  considered  as  a  branch  of  the 
taxing  power.  It  is  so  treated  in  the  first  clause  of  the  8th 
section  :  'Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises ;'  and  before  commerce  is  men- 
tioned, the  rule  by  which  the  exercise  of  this  power  must  be 
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governed  is  declared.  It  is  that  all  duties,  imposts  and  ex- 
cises shall  be  uniform.  In  a  separate  clause  of  the  enumera- 
tion the  power  to  regulate  commerce  is  given  as  being  en- 
tirely distinct  from  the  right  to  levy  taxes  and  imposts,  and 
as  being  a  nezu  pozuer  not  before  conferred.  The  Constitu- 
tion, then,  considers  these  powers  as  substantive  and  distinct 
from  each  other;  and  so  places  them  in  the  enumeration  it 
contains."  So  by  Mr.  Justice  Johnson,  concurring  at  page 
228,  "Another  view  of  the  subject  leads  directly  to  the  same 
conclusion.  Power  to  regulate  foreign  commerce  is  given 
in  the  same  words,  and  in  the  same  breath,  as  it  were,  with 
that  over  the  commerce  of  the  States.  But  the  power  to 
regulate  foreign  commerce  is  necessarily  exclusive.  The 
States  are  unknown  to  foreign  nations ;  their  sovereignty  ex- 
ists only  with  relation  to  each  other  and  the  general  gov- 
ernment. Whatever  regulations  foreign  commerce  should 
be  subjected  to  in  the  ports  of  the  Union,  the  general  gov- 
ernment would  be  held  responsible  for  them ;  and  all  other 
regulations  but  those  which  Congress  had  imposed  would  be 
regarded  by  foreign  nations  as  trespasses  and  violations  of 
national  faith  and  comity.  But  the  hviguage  which  grants 
the  power  as  to  one  description  of  commerce  grants  it  as  to 
all;  and,  in  fact,  if  ever  the  exercise  of  a  right  or  acquies- 
cence in  a  construction  could  be  inferred  from  contempora- 
neous and  continued  assent,  it  is  that  of  the  exclusive  effect 
of  this  grant." 

These  opinions  and  many  others  not  necessary  to  cite 
demonstrate  that  the  powers  delegated  to  Congress  for,  and 
which  it  may  constitutionally  exercise  in  the  regulation  of 
international  commerce,  are  identical  with  the  powers  dele- 
gated to  Congress  for,  and  which  it  may  constitutionally 
exercise  in  the  regulation  of  interstate  commerce,  no  greater, 
no  less,  nor  different. 


II 
The  Power  of  Congress  Exclusive. 


^to' 


A  particular  or  distinct  and  substantive  power,  the  whole 
and  every  part  of  which  is  delegated  by  the  Constitution  to  a 
designated  department  or  officer  of  the  government,  cannot 
be  redelegated  to  nor  exercised  by  a  State,  nor  be  devolved 
upon  nor  exercised  by  any  other  department  or  officer  of  the 
government  in  any  event  or  for  any  purpose.  The  power 
''to  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,"  is  a  separate,  distinct  and  substantive  power, 
the  whole  and  every  part  of  which  is  by  the  Constitution 
unconditionally  and  without  reservation  or  limitation  dele- 
gated to  Congress,  and  hence  cannot  be  redelegated  to  nor 
exercised  by  a  State,  nor  be  devolved  on  nor  exercised  by  any 
other  department  or  officer  of  the  government  in  any  event 
or  for  any  purpose.  This  was  held  in  re  Hayburn's  Case, 
2  Dall.,  409;  also  by  Chief  Justice  Taney,  in  United  States 
vs.  Ferreira,  13  How.,  44,  45,  and  in  U.  S.  vs.  Todd,  ap- 
pended as  a  note  to  the  opinion  of  the  Chief  Justice  in  Fer- 
reira's  Case,  at  page  52.  Chief  Justice  Marshall,  in  Gibbons 
vs.  Ogden,  9  Wheaton,  209,  thus  speaks :  "It  has  been  con- 
tended by  the  counsel  for  the  appellant  that,  as  the  word  'reg- 
ulate' implies  in  its  nature  full  power  over  the  thing  to  be 
regulated  it  excludes,  necessarily,  the  action  of  all  others  that 
would  perform  the  same  operation  on  the  same  thing.  That 
regulation  is  designed  for  the  entire  result,  applying  to  those 
parts  which  remain  as  they  were,  as  well  as  to  those  which 
are  altered.  It  produces  a  uniform  whole,  which  is  as  much 
disturbed  and  deranged  by  changing  what  the  regulating 
power  designs  to  leave  untouched  as  that  on  which  it  has 
operated.  There  is  great  force  in  this  argument,  and  the 
court  is  not  satisfied  that  it  has  been  refuted." 

So  by  Mr.  Justice  Field,  in  Welton  vs.  Missouri,  91  U.  S., 
280,  "Where  the  subject  to  which  the  power  applies  is  na- 
tional in  its  character,  or  of  such  a  nature  as  to  admit  of  uni- 
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formity  of  regulation,  the  power  is  exclusive  of  all  State 
authority.  It  will  not  be  denied  that  that  portion  of  com- 
merce with  foreign  countries  and  between  the  States  which 
consists  in  the  transportation  and  exchange  of  commodities 
is  of  national  importance  and  admits  and  requires  uniformity 
of  regulation.  The  very  object  of  investing  this  power  in 
the  General  Government  was  to  insure  this  uniformity 
against  discriminating  State  legislation." 

In  Field  vs.  Clark,  143  U.  S.,  649,  Mr.  Justice  Harlan, 
speaking  for  the  Court,  says:  "That  Congress  cannot  del- 
egate legislative  power  to  the  President  is  a  principle  uni- 
versally recognized  as  vital  to  the  integrity  and  maintenance 
of  the  system  of  government  ordained  by  the  Constitution. 
The  Act  of  October  i.  1890.  in  the  particular  under  con- 
sideration is  not  inconsistent  with  that  principle.  It  does 
not,  in  any  real  sense,  invest  the  President  with  the  power 
of  legislation."  Chief  Justice  Fuller  and  Mr.  Justice  Lamar, 
in  a  dissenting  opinion,  say :  "The  Chief  Justice  and  myself 
concur  in  the  judgment  just  announced.  But  the  proposition 
maintained  in  the  opinion,  that  the  third  section,  known  as 
the  'Reciprocity  Provision,'  is  valid  and  constitutional  legis- 
lation does  not  command  our  assent.  *  *  *  We  think 
that  this  particular  provision  is  repugnant  to  the  first  section 
of  the  first  article  of  the  Constitution  of  the  United  States, 
which  provides  that  'all  legislative  powers  herein  granted 
shall  be  vested  in  a  congress  of  the  United  States,  which 
shall  consist  of  a  senate  and  a  house  of  representatives.'  That 
no  part  of  this  legislative  power  can  be  delegated  by  Con- 
gress to  any  other  department  of  the  government,  executive 
or  judicial,  is  an  axiom  in  constitutional  law  and  is  univer- 
sally recognized  as  a  principle  essential  to  the  integrity  and 
maintenance  of  the  system  of  government  ordained  by  the 
Constitution.  The  legislative  power  must  remain  in  the 
organ  where  it  is  lodged  by  that  instrument." 


13 
Summary  Restatement. 

The  preceding  authorities  establish  these  propositions : 

1.  The  subjects  of  interstate  commerce  in  transit  are  iden- 
tical in  character  and  kind  with  the  subjects  of  international 
commerce  in  transit ;  they  are  the  persons  and  property 
transported. 

2.  The  subjects  of  interstate  commerce  in  transit,  the 
power  to  regulate  which  is  delegated  to  Congress,  are  iden- 
tical in  character  and  kind  with  the  subjects  of  international 
commerce  in  transit,  the  power  to  regulate  which  is  dele- 
gated to  Congress.  They  are  the  instrumentalities,  vehicles, 
appliances,  agencies,  equipments,  facilities,  means,  and  con- 
veniences used  or  employed  by  the  carrier  in  furthering  the 
persons  and  property  by  him  transported  to  their  ultimate 
destination,  including  signals  and  rules  to  be  observed  by 
him  or  his  employees  en  route. 

3.  The  objects  sought  to  be  subserved  by  the  regulation 
of  interstate  commerce  in  transit  are  identical  with  the  ob- 
jects sought  to  be  subserved  by  the  regulation  of  interna- 
tional commerce  in  transit,  namely,  the  safety  and  comfort 
of  persons  and  live  freights,  and  the  safety  of  the  property 
transported. 

4.  The  powers  delegated  to  Congress  for,  and  which  it 
may  constitutionally  exercise  in,  the  regulation  of  interstate 
commerce  in  transit,  are  identical  with  the  powers  delegated 
to  that  department  for,  and  which  it  may  constitutionally 
exercise  in  the  regulation  of  international  commerce  in 
transit. 

5.  The  power  delegated  to  Congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States  is  exclu- 
sive and  cannot  be  redelegated  to  nor  exercised  by  a  State, 
nor  be  devolved  upon  or  exercised  by  any  other  department 
or  officer  of  the  government  in  any  event  or  for  any  purpose. 
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Argument. 


II.  In  one  and  the  same  sentence,  ni  the  same  words,  "in 
the  same  breath,  as  it  were,"  equal  and  the  same  power  is 
delegated  Congress  to  regulate  both  commerce  with  foreign 
nations  and  among  the  several  States.  "It  has,  we  believe, 
been  universally  admitted,"  says  Chief  Justice  Marshall 
(supra),  "that  these  words  comprehend  every  species  of 
commercial  intercourse  between  the  United  States  and  for- 
eign nations.  No  sort  of  trade  can  be  carried  on  between 
this  country  and  any  other  to  which  this  power  does  not  ex- 
tend. It  has  been  truly  said  that  commerce,  as  the  word  is 
used  in  the  Constitution,  is  a  unit,  every  part  of  which  is  in- 
dicated by  the  term.  If  this  be  the  admitted  meaning  of  the 
word,  in  its  application  to  foreign  nations,  it  must  carry  the 
same  meaning  throughout  the  sentence,"  that  is,  it  must  carry 
the  same  meaning  and  embrace  the  same  subjects  and  objects 
of  regulation  in  its  application  to  interstate  commerce  which 
it  carries  and  embraces  in  its  application  to  international  com- 
merce. It  necessarily  follows,  then,  that  if  the  power  is  not 
delegated  to  Congress  to  prescribe  the  compensation  which 
carriers  shall  charge  for  their  services  in  transporting  inter- 
national commerce,  power  is  not  delegated  Congress  to  pre- 
scribe the  compensation  which  carriers  shall  charge  for 
their  services  in  transporting  interstate  commerce. 

Thus,  divested  of  all  collateral  matters  calculated  to  con- 
fuse the  issue,  the  simple  question  is  presented:  Does  the 
Constitution  delegate  to  Congress  the  power  to  prescribe 
the  compensation  which  common  carriers  of  international 
commerce  shall  charge  for  their  services  in  transporting  it? 

The  original  Confederacy  was  a  League  of  sovereign 
States.  In  disposing  of  their  powers  on  reconstructing  the 
Union,  they  delegated  to  the  new  government  all  those  of  a 
character  international  in  their  relations  to  and  intercourse 
with  outside  nations,  all  those  of  a  character  international 
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in  their  relations  to  and  intercourse  with  each  other,  and  all 
those  necessary  to  enable  the  central  government,  as  supreme 
arbiter,  to  guarantee  to  each  a  government  republican  in 
form,  the  enjoyment  by  the  citizens  of  each  State  of  the  priv- 
ileges and  immunities  of  citizens  in  the  several  States,  and 
the  observance  by  each  State  of  its  obligations  entered  into 
by  the  adoption  of  the  Constitution ;  renounced  other  powers 
not  delegated  to  the  government  and  reserved  the  residuum. 
Under  the  tenth  amendment  to  the  Constitution,  which  or- 
dains that  "the  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are  re- 
served to  the  States  respectively  or  to  the  people."  It  was 
held  by  Mr.  Justice  McLean,  speaking  for  the  Court,  in 
Smith  vs.  Turner,  7  How.,  399,  that  "federal  authority  is 
void  when  exercised  beyond  its  constitutional  limits,"  and 
that  "the  States  cannot  be  held  to  have  parted  with  any  of 
the  attributes  of  sovereignty  which  are  not  plainly  vested  in 
the  Federal  Government  either  expressly  or  by  necessary  im- 
plication." It  was  contended  in  Gibbons  vs.  Ogden,  9 
Wheaton,  187,  that,  as  the  States  were  severally  sovereign 
when  the  Constitution  was  framed,  that  instrument  must  be 
strictly  construed,  and  the  States  be  held  not  to  haA-e  parted 
with  any  of  their  powers  not  expressly  delegated.  Replying 
to  this,  Chief  Justice  Marshall,  for  the  Court,  said :  "Refer- 
ence has  been  made  to  the  political  situation  of  these  States, 
anterior  to  its  formation.  It  has  been  said  that  they  were 
sovereign,  were  completely  independent,  and  were  connected 
with  each  other  only  by  a  league.  This  is  true.  But,  when 
these  allied  sovereigns  converted  their  league  into  a  govern- 
ment, when  they  converted  their  congress  of  ambassadors, 
deputed  to  deliberate  on  their  common  concerns,  and  to  rec- 
ommend measures  of  general  utility,  into  a  legislature  em- 
pov/ered  to  enact  laws  on  the  most  interesting  subjects,  the 
whole  character  in  which  the  States  appear  underwent  a 
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change,  the  extent  of  which  must  be  determined  by  a  fair 
consideration  of  the  instrument  by  which  that  change  was 
effected.  This  instrument  contains  an  enumeration  of  pow- 
ers expressly  granted  by  the  people  to  their  government. 
It  has  been  said  that  these  powers  ought  to  be  construed 
strictly.  But  why  ought  they  to  be  so  construed?  Is  there 
one  sentence  in  the  Constitution  which  gives  countenance  to 
this  rule?  In  the  last  of  the  enumerated  powers,  that  which 
grants,  expressly,  the  means  for  carrying  all  others  into  ex- 
ecution. Congress  is  authorized  'to  make  all  laws  which  shall 
be  necessary  and  proper'  for  the  purpose.  But  this  limitation 
on  the  means  which  may  be  used  is  not  extended  to  the 
powers  which  are  conferred,  nor  is  there  one  sentence  in  the 
Constitution  which  has  been  pointed  out  by  the  gentlemen 
of  the  bar,  or  which  we  have  been  able  to  discern,  that  pre- 
scribes this  rule.  We  do  not,  therefore,  think  ourselves 
justified  in  adopting  it.  What  do  gentlemen  mean  by  a 
strict  construction?  If  they  contend  only  against  that  en- 
larged construction,  which  would  extend  words  beyond  their 
natural  and  obvious  import,  we  might  question  the  appli- 
cation of  the  term,  but  should  not  controvert  the  principle. 
If  they  contend  for  that  narrow  construction  which,  in  sup- 
port of  some  theory  not  to  be  found  in  the  Constitution, 
would  deny  to  the  government  those  powers  which  the  words 
of  the  grant,  as  usually  understood,  import,  and  which  are 
consistent  with  the  general  views  and  objects  of  the  instru- 
ment ;  for  that  narrow  construction,  which  would  cripple  the 
government  and  render  it  unequal  to  the  objects  for  which  it 
is  declared  to  be  instituted,  and  to  which  the  powers  given, 
as  fairly  understood,  render  it  competent;  then  we  cannot 
perceive  the  propriety  of  this  strict  construction,  nor  adopt 
it  as  the  rule  by  which  the  Constitution  is  to  be  expounded." 
The  limitation  referred  to  is  Clause  i8,  of  Section  8,  which 
ordains  that  "The  Congress  shall  have  power  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into 
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execution  the  foregoing  powers,"  etc.  That  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States, 
is  among  "the  foregoing  powers"  referred  to,  being  Clause 
3,  of  Section  8. 

It  is  not  claimed  by  any,  nor  can  it  seriously  be,  that  the 
power  to  prescribe  the  compensation  which  carriers  shall 
charge  for  transporting  international  commerce  is  delegated 
to  Congress  in  express  terms.  Is  or  can  its  delegation  be 
implied?  It  cannot,  unless  the  power  to  prescribe  the  car- 
rier's compensation  is  "necessary  or  proper  to  carry  into  exe- 
cution" the  "substantive  and  independent  power"  expressly 
delegated  to  regulate  commerce  with  foreign  nations.  Is 
the  power  to  prescribe  this  compensation  either  necessary  or 
appropriate  to  the  regulation  of  such  commerce?  His  com- 
pensation is  not  commerce  nor  a  subject  of  commercial  trans- 
portation, for  it  is  not  a  person  nor  a  thing  transported  by 
him.  It  is  not  a  subject  of  commercial  regulation,  for  it  is 
not  a  vessel,  nor  a  vehicle,  nor  an  agency,  nor  an  instrumen- 
tality, nor  a  means,  nor  a  facility,  nor  a  convenience  used  or 
employed  by  the  carrier  in  furthering  the  person  or  property 
by  him  transported  to  their  destination.  It  is  not  an  object 
sought  to  be  subserved  by  any  commercial  regulation,  for 
it  is  neither  an  appliance  to  be  supplied,  nor  an  equipment 
to  be  provided,  nor  a  rule  of  conduct  to  be  observed  by  him 
for  the  safety  or  comfort  of  passengers  or  living  freights,  or 
for  the  safety  of  property  in  transit.  Neither  the  exorbit- 
ance nor  the  reasonableness  nor  any  rate  of  his  compensation 
can  increase,  diminish,  or  avert  the  perils  or  discomforts  or 
hazards  of  the  voyage.  Hence,  the  delegation  of  the  power 
to  prescribe  the  carrier's  compensation  is  not  nor  can  be  im- 
plied as  either  necessary  or  appropriate  to,  nor  can  it  be  ap- 
plied in  the  execution  of  the  power  to  regulate  commerce- 
with  foreign  nations. 

This  conclusion  is  confirmed  by  the  fact  that  during  more- 
than  a  century's  existence  of  the  government  it  never  oc- 
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curred  to  the  earlier  statesmen  who  administered  it  that  the 
power  to  prescribe  the  compensation  of  carriers  for  their  ser- 
vices in  transporting  international  commerce  was  either  nec- 
essary or  appropriate  for  the  execution  of  the  power  ex- 
pressly given  to  regulate  it,  for  among  the  countless  rules 
and  regulations  by  them  from  time  to  time  provided  therefor, 
that  of  prescribing  the  compensation  of  carriers  does  not 
appear. 

What  is  true  of  commerce  with  foreign  nations  is  equally 
true  of  commerce  among  the  several  States.  "It  has  been 
truly  said,"  observed  Chief  Justice  Marshall,  in  Gibbons  vs. 
Ogden  (supra),  "that  commerce,  as  the  word  is  used  in  the 
Constitution,  is  a  uiiii,  every  part  of  which  is  indicated  by 
the  term.  If  this  be  the  admitted  meaning  of  the  word,  in 
its  application  to  foreign  nations,  if  must  carry  the  same 
meaning  throughout  the  sentence;"  that  is,  it  must  carry  the 
same  meaning  and  embrace  the  same  subjects  and  objects 
of  regulation  in  its  application  to  interstate  commerce  which 
it  carries  and  embraces  in  its  application  to  international 
commerce.  Hence,  as  the  delegation  to  Congress  of  power 
to  prescribe  the  compensation  of  carriers  for  their  services 
in  transporting  international  commerce  is  not  nor  can  be  im- 
plied as  necessary  or  appropriate  to  the  execution  of  the 
power  expressly  given  to  regulate  it,  the  delegation  to  Con- 
gress of  power  to  prescribe  the  compensation  of  carriers  for 
their  services  in  transporting  interstate  commerce  is  not  nor 
can  be  implied  as  necessary  or  appropriate  to  the  execution 
of  the  power  expressly  given  to  regulate  it.  The  compensa- 
tion of  an  interstate  carrier  is  not  commerce  any  more  than 
is  the  compensation  of  an  international  carrier,  nor  is  it  a 
subject  of  interstate  transportation,  for  it  is  neither  a  person 
nor  a  thing  transported  by  him.  It  is  not  a  subject  of  com- 
mercial regulation,  for  it  is  not  a  road  wagon,  nor  a  stage 
coach,  nor  a  watercraft,  nor  a  railway  or  a  railway  train,  nor 
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a  vehicle  of  any  kind,  nor  an  agency,  nor  an  instrumentality, 
nor  a  means,  nor  a  facility,  nor  a  convenience  used  or  em- 
ployed by  the  carrier  in  furthering  the  subjects  of  commerce, 
the  persons  and  property  by  him  transported  to  their  desti- 
nation. It  is  not  an  object  sought  to  be  subserved  by  any  com- 
mercial regulation,  for  it  is  not  an  appliance  to  be  employed, 
nor  an  equipment  to  be  provided,  nor  a  rule  of  conduct  to 
be  observed  by  the  carrier  for  the  safety  or  comfort  of  the 
persons  or  property  in  transit.  Neither  its  exorbitance,  nor 
its  reasonableness,  nor  the  gratuitous  rendering  of  the  ser- 
vice can  increase  or  diminish  or  avert  the  perils,  or  discom- 
forts or  hazards  of  transportation.  Hence,  the  delegation  to 
Congress  of  power  to  prescribe  the  compensation  of  inter- 
state carriers  cannot  be  implied  as  either  necessary  or 
proper  for  carrying  into  execution  the  substantive,  inde- 
pendent, and  expressly  delegated  power  to  regulate  com- 
merce among  the  several  States. 

It  has  been  judicially  determined  by  the  U.  S.  Supreme 
Court  that  the  legislatures  of  the  several  States  have  power  to 
prescribe  the  compensation  which  the  carriers  of  internal 
State  commerce  shall  charge  for  their  services ;  from  which 
it  is  assumed  that  Congress  is  empowered  to  prescribe  the  com- 
pensation of  carriers  for  transporting  interstate  commerce. 
This  assumption  is  not  warranted.  The  question  is  not  whether 
among  the  powers  reserved  by  the  Constitution  to  the  several 
States  is  that  of  prescribing  the  compensation  of  the  carriers 
of  internal  State  commerce,  but  whether  the  States  have  del- 
egated to  Congress,  either  expressly  or  by  necessary  impli- 
cation, the  power  to  prescribe  such  compensation  for  the  car- 
riers of  international  or  interstate  commerce.  It  does  not 
follow  that  because  a  power  has  been  reserved  to  and  may  be 
exercised  by  the  several  States  over  a  particular  subject,  the 
like  power  has  been  delegated  to  and  may  be  exercised  by 
Congress  over  a  kindred  subject.  The  one  is  in  no  degree 
dependent  on  the  other.     The  powers  which  Congress  may 


20 

exercise  are  derived  from  the  Federal  Constitution,  not  from 
the  constitutions  of  the  several  States,  and  a  power  not  ex- 
pressly or  by  necessary  implication  delegated  to  Congress 
by  the  Federal  Constitution  cannot  be  exercised  by  it  over 
any  subject  for  any  purpose. 

Congress  Cannot  Delegate  Its  Power. 

But  assuming  that  Congress  is  empowered  to  prescribe 
the  future  rates  of  compensation  which  interstate  and  inter- 
national carriers  shall  charge,  can  it  delegate  the  power  to 
"a  tribunal  inferior  to  the  Supreme  Court,"  or  to  "an  ad- 
ministrative Board  or  Commission?"  The  character  of  an 
official  tribunal  is  determined  by  the  nature  of  the  powers 
which  it  may  constitutionally  exercise  or  functions  perform, 
and  not  by  the  name  it  may  be  given.  Ascertaining  and 
determining  the  reasonableness  or  unreasonableness  of  ex- 
isting rates  of  compensation  charged  by  such  carriers  is  the 
exercise  of  judicial  power.  Prescribing  future  rates  of  com- 
pensation which  such  carriers  shall  charge  is  the  exercise  of 
legislative  power.  In  Interstate  Commerce  Commission  vs. 
Cincinnati  N.  O.  &  T.  P.  Ry.  Co.,  167  U.  S.,  Mr.  Justice 
Brewer,  on  page  505,  said  :  "The  power  to  prescribe  a  tariff 
of  rates  for  carriage  by  a  common  carrier  is  a  legislative  and 
not  an  administrative  or  judicial  function,"  and,  in  the  sylla- 
bus, "The  powers  of  the  Interstate  Commerce  Commission 
are  judicial  and  administrative,  but  not  legislative." 

Neither  department  of  the  government  can  exercise  a 
power  not  delegated  to  it  by  the  Constitution.  By  that  in- 
strument it  is  ordained  that  "all  legislative  powers  herein 
granted  shall  be  vested  in  a  Congress  of  the  United  States, 
which  shall  consist  of  a  Senate  and  House  of  Representa- 
tives." No  authority  is  granted  to  that  body  in  or  by  any 
clause  of  the  Constitution  to  sub-delegate  or  sublet  for  any 
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purpose  any  part  of  the  legislative  power  so  exclusively 
vested  in  it.  either  to  a  State,  or  to  any  other  department  or 
officer  of  the  government,  or  to  any  person  or  tribunal. 
Hence,  no  power  having  been  granted  Congress  by  the  Con- 
stitution to  sub-delegate  or  sublet  to  another  any  part  of  the 
legislative  power  so  exclusively  vested  in  it,  any  exercise  by 
another  of  such  undelegated  power  is  and  of  necessity  must 
be  void.  Smith  vs.  Turner,  7  How.  (supra).  It  cannot 
sublet  legislative  power  to  the  Interstate  Commerce  Commis- 
sion for  this  further  reason :  That  Commission  is  a  judicial 
tribunal  and  its  Commissioners  are  judicial  officers  of  the 
government,  and  Congress  cannot  delegate  legislative  power 
to  any  other  department  or  officer  of  the  government,  either 
executive  or  judicial.  Field  vs.  Clark,  143  U.  S.,  649 
(supra).  Also  in  re  Hayburn's  Case,  2  Dall.,  409,  and  U. 
S.  vs.  Ferreira,  13  How.,  44,  45  (supra).  So  in  Kilbourn 
vs.  Thompson,  103  U.  S.,  190,  it  was  said  by  Mr.  Justice 
Miller,  Chief  Justice  Waite  concurring:  "It  is  believed  to 
be  one  of  the  chief  merits  of  the  American  system  of  written 
constitutional  law  that  all  the  powers  intrusted  to  govern- 
ment, whether  State  or  national,  are  divided  into  three 
grand  departments,  the  executive,  the  legislative,  and  the 
judicial.  That  the  functions  appropriate  to  each  of  these 
branches  of  government  shall  be  vested  in  a  separate  body  of 
public  servants,  and  that  the  perfection  of  the  system  re- 
quires that  the  lines  which  separate  and  divide  these  depart- 
ments shall  be  broadly  and  clearly  defined.  It  is  also  essen- 
tial to  the  successful  working  of  this  system  that  the  persons 
intrusted  with  power  in  any  of  these  branches  shall  not 
be  permitted  to  encroach  upon  the  powers  confided  to  the 
others,  but  that  each  shall  by  the  law  of  its  creation  be  lim- 
ited to  the  exercise  of  the  powers  appropriate  to  its  own 
department  and  no  other.  *  *  *  jn  the  main  that  in- 
strument, the  model  on  which  are  constructed  the  funda- 


22 

mental  laws  of  the  States,  has  blocked  out  with  singular  pre- 
cision, and  in  bold  lines,  in  its  three  primary  articles,  the  allot- 
ment of  power  to  the  executive,  the  legislative,  and  the  judi- 
cial departments  of  the  government.  It  also  remains  true, 
as  a  general  rule,  that  the  powers  confided  by  the  Constitu- 
tion to  one  of  these  departments  cannot  be  exercised  by 
another." 

"It  may  be  said  that  these  are  truisms  which  need  no  rep- 
etition here  to  give  them  force.  But  while  the  experience  of 
almost  a  century  has  in  general  shown  a  wise  and  commend- 
able forbearance  in  each  of  these  branches  from  encroach- 
ments upon  the  others,  it  is  not  to  be  denied  that  such  at- 
tempts have  been  made,  and  it  is  believed  not  always  without 
success.  The  increase  in  the  number  of  States,  in  their  pop- 
ulation and  wealth,  and  in  the  amount  of  power,  if  not  in  its 
nature  to  be  exercised  by  the  Federal  Government,  presents 
powerful  and  growing  temptations  to  those  to  whom  that 
exercise  is  intrusted  to  overstep  the  just  boundaries  of  their 
own  department  and  enter  upon  the  domain  of  one  of  the 
others  or  to  assume  powers  not  intrusted  to  either  of  them." 

By  the  foregoing  and  many  other  adjudications  of  the  U. 
S.  Supreme  Court,  the  familiar  citation  from  Cooley's  Con- 
stitutional Limitations,  page  103.  7th  Ed.,  is  abundantly 
justified.  That  eminent  author  and  jurist  says:  "One  of 
the  settled  maxims  in  constitutional  law  is  that  the  power 
conferred  upon  the  legislature  to  make  laws  cannot  be  dele- 
gated by  that  department  to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  State  has  located  the 
authority,  there  is  must  remain ;  and  by  the  constitutional 
agency  alone  the  laws  must  be  made  until  the  Constitution 
itself  is  changed.  The  power  to  whose  judgment,  wisdom, 
and  patriotism  this  high  prerogative  has  been  intrusted  can- 
not relieve  itself  of  the  responsibility  by  choosing  other 
agencies  upon  which  the  power  shall  be  devolved,  nor  can  it 
substitute  the  judgment,  wisdc^m,  and  patriotism  of  any  other 
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body  for  those  to  which  alone  the  people  have  seen  fit  to  con- 
fide this  sovereign  trust." 

From  the  foregoing  the  conclusion  is  compelled : 

1.  The  power  of  Congress  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  does  not  in- 
clude power  to  prescribe  the  compensation  of  carriers  for 
their  services  in  transporting  either  international  or  inter- 
state commerce. 

2.  If  it  did,  no  authority  having  been  granted  Congress 
to  sublet  to  another  any  part  of  the  legislative  power  ex- 
clusively vested  in  it,  that  body  cannot  sub-delegate  the 
power  to  any  other  department,  officer,  tribunal,  or  official 
Board. 


Compensation  for  Use  and  Services. 

III.  The  conclusion  has  this  further  support.  Wharves, 
locks  in  improved  rivers,  canals,  bridges,  etc.,  constructed 
and  maintained  under  grant  of  authority  from  the  State 
and  used  in  connection  with  the  transit  of  commerce,  are 
quasi  public  institutions  in  the  same  sense  that  railways  con- 
structed and  maintained  by  like  authority  and  used  in  the 
transit  of  commerce,  are  quasi  public  institutions.  But 
compensation  charged  as  tolls,  or  wharfage,  for  the  use  of 
such  instrumentalities  in  connection  with  the  transit  of  in- 
ternational or  interstate  commerce,  has  never  been  recog- 
nized or  dealt  with  by  Congress  as  a  subject  of  commercial 
regulation.  In  Smith  z's.  Turner,  7  How.  403,  it  was  con- 
tended that  Congress,  "under  the  power  to  regulate  com- 
merce among  the  several  States,  can  impose  a  tax  for  the 
use  of  canals,  railroads,  turnpike  roads,  and  bridges  con- 
structed by  a  State,  or  its  citizens."  Replying  to  this,  Mr. 
Justice  McLean  said :  'T  answer,  that  Congress  has  no  such 
power.     The  United  States  cannot  use  any  one  of  these 
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works  without  paying  the  customary  tolls.  The  tolls  are 
imposed,  not  as  a  tax,  in  the  ordinary  sense  of  that  term, 
but  as  compensation  for  the  increased  facility  afforded  by 
the  improvement." 

The  Mississippi,  Ohio,  and  Illinois  rivers  are  public  high- 
w-ays.  Under  authority  from  the  State  of  Iowa,  the  city 
of  Keokuk  constructed  and  maintained  a  w^harf  on  the 
Missssissippi,  charging  wharfage  for  its  use.  In  Packet 
Co.  vs.  Keokuk,  95  U.  S.,  80,  Mr.  Justice  Strong,  speaking 
for  the  Court,  thus  said :  "The  question  presented  by  the 
record  of  this  case  is,  whether  a  municipal  corporation  of 
a  State,  having  by  the  law  of  its  organization  an  exclusive 
right  to  make  wharves,  collect  wharfage,  and  regulate  rates, 
can,  consistently  with  the  Constitution  of  the  United  States, 
charge  and  collect  wharfage  proportioned  to  the  tonnage  of 
the  vessels  from  the  owners  of  enrolled  and  licensed  steam- 
boats mooring  and  landing  at  the  wharves  constructed  on 
the  banks  of  a  navigable  river.  The  city  of  Keokuk  is  such 
a  corporation,  existing  by  virtue  of  a  special  charter  granted 
by  the  legislature  of  Iowa.  *  *  *  ^^  charge  for 
services  rendered  or  ;for  conveniences  provided  is  in  no 
sense  a  tax  or  a  duty."  So  under  authority  from  the  State 
of  Missouri,  the  city  of  St.  Louis  constructed  and  main- 
tained a  wharf  on  the  Mississippi,  charging  wharfage  for 
its  use.  In  Packet  Co.  vs.  St.  Louis,  100  U.  S.  423,  "Action 
was  instituted  to  compel  the  repayment  of  the  sums  col- 
lected" (from  the  Packet  Company)  "upon  the  grounds," 
among  others,  "that  the  ordinance  in  question  was  in  con- 
^■^^^  *  *  *  ^yj^j^  |.|^g  clause  conferring  upon  Con- 
gress the  right  to  regulate  commerce  with  foreign  nations, 
.'ukI  among  the  several  States."  In  determining  the  ques- 
iton,  Mr.  Justice  Harlan,  speaking  for  the  Court,  said : 
"A  municipal  corporation,  owning  improved  wharves  and 
other  artificial  means  which  it  maintains,  at  its  own  cost,  for 
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the  benefit  of  those  engaged  in  commerce  upon  the  pubhc 
navigable  waters  o,f  the  United  States,  is  not  prohibited  by 
the  Constitution  of  the  United  States  from  charging  and 
collecting  from  parties  using  its  wharves  and  facilities  such 
reasonable  fees  as  will  fairly  remunerate  it  for  the  use  of 
the  property."  To  the  same  effect  is  Transportation  Co. 
vs.  Parkersburg,  107  U.  S.  691. 

The  legislature  of  Illinois  authorized  the  improvement  of 
the  Illinois  river  by  the  construction  of  dams  and  locks; 
■created  a  Board  of  Canal  Commissioners,  "and  invested  it 
with  authority  to  superintend  the  construction  of  the  locks 
and  dams,  to  control  and  manage  them  after  their  con- 
struction, and  to  prescribe  reasonable  rates  of  toll  for  the 
passage  of  vessels  through  the  locks.  *  *  *  Yhe 
Commissioners  prescribed  rates  of  toll  for  the  passage  of 
vessels  through  the  locks,  the  rates  being  fixed  per  ton,  ac- 
cording to  the  tonnage  measurement  of  the  vessels  and  the 
amount  of  freight  carried."  In  Huse  vs.  Glover,  119  U.  S.. 
544,  the  Complainant,  who  was  engaged  in  both  interstate 
and  international  commerce  on  the  river,  instituted  pro- 
ceedings to  enjoin  the  Commissioners  from  levying  and 
collecting  tolls  for  the  passage  through  the  locks.  In  de- 
termining the  case,  Mr.  Justice  Field,  for  the  Court,  said : 
"The  exaction  of  tolls  ;for  the  passage  through  the  locks 
is  as  compensation  for  the  use  of  the  artificial  facilities  con- 
structed, not  as  an  impost  upon  the  navigation  of  the 
stream.  *  *  *  Yov  outlays  caused  by  such  works  the 
State  may  exact  reasonable  tolls.  They  are  like  charges 
for  the  use  of  wharves  and  docks  constructed  to  facilitate 
the  landing  of  persons  and  freight,  and  the  taking  them 
on  board,  or  for  the  repair  of  vessels.  The  State  is  inter- 
ested in  the  domestic  as  well  as  in  the  interstate  and  foreign 
commerce  conducted  on  the  Illinois  river,  and  to  increase 
its  facilities,  and  thus  augment  its  growth,  it  has  full 
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power.  It  is  only  when,  in  the  judgment  of  Congress,  its 
action  is  deemed  to  encroach  upon  the  navigation  of  the 
river  as  a  means  of  interstate  and  foreign  commerce,  that 
that  body  may  interfere  and  control  or  supersede  it.  If,  in 
the  opinion  of  the  State,  greater  benefit  would  result  to 
her  commerce  by  the  improvements  made,  than  by  leaving 
the  river  in  its  natural  state — and  on  that  point  the  State 
must  necessarily  determine  for  itself — it  may  authorize 
them,  although  increased  inconvenience  and  expense  may 
thereby  result  to  the  business  of  individuals.  The  private 
inconvenience  must  yield  to  the  public  good.  TJic  opening 
of  a  nciu  Jiighway,  or  the  iinprovement  of  an  old  one,  the 
building  of  a  railroad,  and  many  other  zvorks,  in  -a'hieh  the 
puhlie  is  interested,  may  niaterially  diminish  bnsiness  in 
certain  quarters  and  increase  it  in  others;  yet,  for  the  loss 
resulting,  the  sufferers  have  no  legal  ground  of  complaint. 
How  the  highways  of  a  State,  whether  on  land  or  by  water, 
shall  be  best  improved  for  the  public  good  is  a  matter  for 
State  determination,  subject  always  to  the  right  of  Con- 
gress to  interpose  in  the  cases  mentioned."  Citing  Packet 
Co.  vs.  Keokuk,  95  U.  S.  80,  84,  and  quoting  therefrom, 
the  opinion  proceeds:  "The  court  held,"  (in  that  case),  "a 
charge  for  services  rendered,  or  for  conveniences  provided, 
is  in  no  sense  a  tax  or  a  duty." 

The  preceding  cases,  beginning  with  that  of  Packet  Co. 
vs.  Keokuk,  95  U.  S.,  were  all  decided  before  the  Interstate 
Commerce  Commission  was  created,  and  while  Chief  Jus- 
tice Waite  was  still  on  the  bench.  From  them  the  conclu- 
sion is  compelled,  that  compensation  for  services  rendered 
or  the  use  of  artificial  .facilities  furnished,  was  never  re- 
garded by  Congress  as  a  subject  of  commercial  regulation, 
or  dealt  with  as  such  by  the  legislative  department  of  the 
government.  Compensation  charged  for  services  rendered 
by  the  proprietors  of  a  railway  is  not  distinguishable  in 
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principle  from  compensation  for  services   rendered  in  the 
pasage  of  vessels  through  the  locks  of  the  Illinois  river. 

Unreasonable  and  Discriminating  Rates. 

IV.  Is  the  government,  then,  without  power  to  prevent 
carriers  by  railway  from  charging  exorbitant,  unreasonable, 
or  discriminating  rates  of  compensation  for  their  services 
in  transporting  international  or  interstate  commerce?  Not 
at  all.  On  the  contrary  its  power  is  plenary,  and  the  remedy 
it  may  administer  is  ample,  effectual,  and  prompt.  The 
common  law  condemned  unreasonable  and  discriminating 
charges  by  common  carriers  for  their  services,  and  furn- 
ished a  complete  remedy  therefor,  before  the  Federal  Con- 
stitution was  framed  or  its  government  established.  For 
unlawful  contracts,  combinations,  and  conspiracies  in  re- 
straint of  commerce  and  competition,  the  common  law  fur- 
nishes no  remedy;  but  for  unreasonable  and  discriminating 
charges  by  carriers,  its  remedy  is  complete.  In  Transpor- 
tation Co.  vs.  Parkersburg,  107  U.  S.  699,  Mr.  Justice 
Bradley,  for  the  Court,  said:  'Tt"  (the  prohibition  of  ton- 
nage duties)  "has  nothing  to  do  with  wdiarfage,  which  is 
a  charge  against  a  vessel  for  using  or  lying  at  a  wharf  or 
landing.  The  one  is  imposed  by  the  government,  the  other 
by  the  owner  of  the  wharf  or  landing.  The  one  is  a  com- 
mercial regulation,  dictated  by  the  general  policy  of  the 
country  upon  consideration  having  reference  to  its  com- 
merce or  revenue ;  the  other  is  a  rent  charged  by  the  owner 
of  the  property  for  its  temporary  use.  It  is  obvious  that 
since  a  wharf  is  property,  and  wharfage  is  a  charge  or  rent 
for  its  temporary  use,  the  question  whether  the  owner  de- 
rives more  or  less  revenue  from  it,  or  whether  more  or  less 
than  the  cost  of  building  and  maintaining  it,  or  what  dis- 
position he  makes  of  such  revenue,  can  in  no  way  concern 
those  who  make  use  of  the  wharf  and  are  required  to  pay 
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the  regular  charges  therefor;  provided,  ahvays,  that  the 
charges  are  reasonable  and  not  exorbitant ;"  and,  at  page 
695,  "When  the  question  is  one  o,f  reasonable  or  unreason- 
able wharfage,  we  know  what  to  do  with  it.  It  is  a  ques- 
tion known  to  the  laws ;  and  the  modes  of  redress  for  un- 
reasonable wharfage  are  fixed  and  settled."  The  same  rule 
applies  to  unreasonable  and  discriminating  charges  by  com- 
mon carriers,  on  which  point  the  decisions  are  many  and 
uniform. 

In  Reagan  vs.  Farmers'  Loan  &  Trust  Co.  154  U.  S. 
1054,  (Nat'l.  Reporter  System),  Mr.  Justice  Brewer,  for 
the  Court,  said :  "It  is  doubtless  true,  as  a  general  proposi- 
tion, that  the  formation  of  a  tariff  of  charges  for  the  trans- 
portation by  a  common  carrier  of  persons  or  property,  is 
a  legislative  or  administrative,  rather  than  a  judicial,  func- 
tion. Yet  it  has  always  been  recognized  that,  if  a  carrier 
attempted  to  charge  a  shipper  an  unreasonable  sum,  the 
courts  had  jurisdiction  to  inquire  into  that  matter,  and  to 
award  to  the  shipper  any  amount  exacted  from  him  in  ex- 
cess of  a  reasonable  rate,  and  also,  in  a  reverse  case,  to  ren- 
der judgment  in  favor  of  the  carrier  for  the  amount  found 
to  be  a  reasonable  charge.  The  province  of  the  courts  is 
not  changed,  nor  the  limit  of  judicial  inquiry  altered,  be- 
cause the  legislature,  instead  of  the  carrier,  prescribes  the 
rates.  *  *  *  'pj-jg  question  of  the  reasonableness  of  a 
rate  of  charge  for  transportation  by  a  railroad  company, 
involving,  as  it  does,  the  element  of  reasonableness,  both 
as  regards  the  company  and  as  regards  the  public,  is  emi- 
nently a  question  for  judicial  investigation,  requiring  the 
process  of  law  for  its  determination," 

A  railroad  company  has  no  right  to  discriminate  in  its 
freight  charges  in  favor  of  a  shipper,  and,  if  it  does,  it  is 
liable  in  damages  to  any  person  injured  by  such  discrimi- 
nation. 


29 

Hays  vs.  Pennsylvania,  12  Fed.  309. 

Discriminations  in  the  rates  of  freight  charged  by  a 
raih-oad  company  to  shippers,  based  solely  on  the  amount 
of  freight  shipped,  without  reference  to  any  conditions 
tending  to  decrease  the  cost  of  transportation,  are  discrimi- 
nations in  favor  of  capital,  are  contrary  to  sound  public 
policy,  violative  of  that  equality  o,f  rights  guaranteed  to 
every  citizen,  and  a  wrong  to  the  disfavored  party,  for 
which  he  is  entitled  to  recover  from  the  railroad  company 
the  amount  of  freight  paid  by  him  in  excess  of  the  rates 
accorded  by  it  to  his  most  favored  competitor  with  interest 
on  such  sum.     lb.  309. 

A  railroad  company  cannot  bind  itself  to  deliver  to  a  par- 
ticular stockyard  all  live  stock  coming  over  its  line  to  a  cer- 
tain point,  but  it  is  bound  to  transport  over  its  road  and  de- 
liver to  all  stockyards  at  such  point  reached  by  its  track  or 
connections,  all  live  stock  consigned  or  which  the  shippers  de- 
sire to  consign  to  them,  upon  the  same  terms  and  in  the  same 
manner  as  under  like  conditions  it  transports  and  delivers 
to  their  competitors;  and  the  performance  of  this  duty  may 
he  compelled  by  mjunction  at  the  suit  of  the  proprietor  of  the 
stockyard  discriminated  against,  McCoy  vs.  Cincinnati, 
I.  St.  L.  &  C.  Ry.  Co.,  13  Fed.,  3. 

Where  there  are  two  rival  lines  of  steamboats  on  a  river 
plying  between  the  same  points  and  carrying  freight  for 
hire,  both  bearing  the  same  relation  to  a  railway  company 
and  both  seeking  its  services  to  forward  their  freight  to  the 
same  points  of  destination,  and  the  company  systematically 
discriminates  against  one  by  charging  50  cents  a  hundred 
more  for  freight  than  the  other,  it  is  liable  in  damages  at 
the  suit  of  the  line  so  discriminated  against,  yiotzvithstanding 
that  the  higher  rate  is  not  an  unreasonable  charge.  Samuels 
vs.  Louisville  &  N.  R.  Co.,  31  Fed.,  57. 
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Discriminations  by  railroad  companies  in  freight  rates, 
based  solely  on  the  amount  of  freight  shipped,  are  un- 
warrantable. Kingsley  vs.  Buffalo,  N.  Y.  &  P.  Ry  Co., 
37  Fed.  i8i   (C.  C). 

A  contract  by  which  a  railroad  company  agrees  to  charge 
a  rate  of  not  less  than  $2.40  per  ton  to  all  persons  shipping 
less  than  100,000  tons  of  coal  per  annum  over  its  road, 
and  to  make  a  rate  of  $1.60  per  ton  to  all  shippers  shipping 
100,000  tons  or  over,  is  void;  the  discrimination  being  so 
gross  as  to  be  contrary  to  public  policy.  Burlington  C.  R. 
&  N.  Ry.  Co.  (C.  C),  31  Fed.,  652. 

Although  there  is  no  limit  of  rate  charges  in  its  charter, 
a  railroad  company  can  only  charge  a  reasonable  rate,  de- 
pendent upon  the  nature  of  the  goods.  Camblos  vs.  Phila- 
delphia R.  R.  Co.,  Fed.  Cas.,  No.  2,331. 

The  rule  forbidding  unreasonable  freight  charges  and 
unjust  discriminations  being  a  common  law  rule,  railway 
companies,  by  accepting  their  charters,  take  them  with  such 
implied  limitation  upon  the  power  granted  in  general  terms 
to  establish  their  freight  rates.  Chicago  &  A.  R.  Co.  vs. 
People,  67  111.  II,  16. 

A  rebate  secretly  paid  by  a  common  carrier  to  certain 
shippers  being  an  unjust  discrimination  against  others  ship- 
ping the  same  class  of  goods  under  the  same  conditions  at 
the  regular  rate  without  rebate,  is  illegal  at  common  law. 
Cook  vs.  Chicago  R.  I.  &  P.  Ry.  Co.,  81  Iowa,  551. 

While  the  power  of  a  railroad  company  to  adjust  its  tar- 
iff of  charges  is  one  essential  to  the  enjoyment  of  its  fran- 
chises, the  company,  regardless  of  a  statute,  will  be  respon- 
sible for  its  breach  of  duty  as  a  common  carrier  in  charg- 
ing exorbitant  rates  or  in  making  unjust  discriminations. 
Sloan  vs.  Pacific  R.  R.  Co.,  61  Mo.  24. 

A  carrier  at  common  law  cannot  discriminate  between 
persons  engaged  in  the  express  business,  but  must  furnish 
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equal  facilities  to  all  persons  on  the  same  terms.     McDiif- 
fee  vs.  Portland  &  R.  R.  Co.,  52  N.  H.  430. 

When  cars  loaded  with  railroad  ties  are  shipped  from 
the  same  station,  the  same  number  of  ties  being  in  each 
car,  and  nothing  appearing  by  which  the  cost  to  the  com- 
pany could  be  more  for  shipping  one  car  than  another,  a 
discrimination  by  the  company,  by  which  one  shipper  is 
charged  $14.00,  and  all  the  others  $24.00  per  car  after  a 
certain  date,  before  which  all  shipments  were  $14.00  per 
car,  is  unreasonable,  and  it  is  immaterial  that  the  shipper 
in  whose  favor  the  discrimination  is  made  ships  more  cars 
than  any  of  the  others.  Louisville  E.  &  St.  L.  Consol.  R. 
Co,.  132  Ind.  517. 

Where  a  lower  rate  is  given  by  such  corporation  (a  rail- 
way carrier)  to  a  favored  shipper,  which  is  intended  to 
give,  and  necessarily  gives,  an  exclusive  monoply  to  the 
;favored  shipper,  affecting  the  business  and  destroying  the 
trade  of  other  shippers,  the  latter  have  the  right  to  require 
an  equal  rate  for  all  under  like  circumstances.  Where  such 
corporation,  as  a  common  carrier,  in  consideration  of  the 
fact  that  a  shipper  furnished  a  greater  quantity  of  freights 
than  other  shippers  during  a  given  term,  agree  to  make  a 
rebate  on  the  published  tariff  on  such  freights  to  the  preju- 
dice of  the  other  shippers  of  like  freights  under  the  same 
circumstances,  such  a  contract  is  an  unlawful  discrimination 
in  favor  of  the  larger  shipper,  tending  to  create  monoply, 
destroy  competition,  injure,  if  not  destroy,  the  business  of 
smaller  operators,  contrary  to  public  policy,  and  will  be  de- 
clared void  at  the  instance  of  parties  injured  thereby.  Such 
a  contract  of  discrimination  cannot  be  upheld  simply  be- 
cause the  favored  shipper  may  furnish  for  shipment  dur- 
ing the  year  a  larger  freightage  in  the  aggregate  than  any 
other  shipper,  or  more  than  all  others  combined.  A  dis- 
crimination resting  exclusively  on  such  a  basis  will  not  be 
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sustained.  Although  a  court  will  ordinarily  look  to  the  in- 
terest of  a  common  carrier  as  an  element  in  the  case  wlien 
a  contract  with  him  relating  to  freightage  is  attempted  to 
be  upheld  or  set  aside,  such  a  contract  will  not  be  sustained 
by  the  courts  simply  because  the  business  to  be  done  under 
it  is  "largely  profiitable"  to  him.  Where  it  appeared  that 
the  plaintiffs'  business  was  such  as  to  make  them  frequent 
shippers,  and  that  a  continuous  series  of  shipments  was 
necessary  in  conducting  their  business,  and  that  a  remedy 
sought  by  actions  at  law  would  lead  to  a  multiplicity  of 
suits,  the  court  will  intervene  by  injunction  to  prevent  a 
multiplicity  of  suits,  and  it  is  not  a  prerequisite  that  the 
plaintiffs  should  have  first  established  their  rights  by  an  ac- 
tion at  law.  Where  a  defendant  railroad  company  is  a  corpo- 
ration, consolidated  under  the  statutes  of  several  States,  in- 
including  this  State,  and  its  road  extends  into  several 
States,  its  action  of  injurious  discrimination  committed  or 
threatened  in  this  State  to  the  business  of  shippers,  either 
here  or  along  the  line  of  its  railroad,  may  be  enjoined  by 
the  courts  of  this  State.  Scofield  vs.  Lake  Shore  &  M. 
S.  Ry.  Co.,  43  O.  St.  571. 

While  the  common  law,  as  before  stated,  furnishes  no 
remedy  for  the  evil  of  unlawful  combinations  and  con- 
spiracies in  restraint  of  trade  and  competition,  commonly 
called  "Trusts,"  its  remedy  and  that  of  chancery,  as  they 
existed  when  the  government  was  established,  are  recog- 
nized and  applied  both  by  the  Federal  and  the  State  courts 
as  plenary,  ample,  and  effectual  to  repress  the  evils  of  un- 
reasonable, exorbitant  and  discriminating  charges  by  com- 
mon carriers. 

The  Carrier's  Right  to  a  Day  in  Court  Indefeasible. 

V.  No  citizen  who  intrusts  international  or  interstate 
commerce  to  a  common  carrier,  to  be  transported  by  what- 
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ever  kind  of  \ehicle.  instrumentality,  or  craft,  can,  by  any 
commercial  regulation  prescribed  by  Congress  or  otherwise, 
be  denied  the  right  guaranteed  to  him  by  the  Constitution  to 
have  judicial  remedy  and  redress  for  exhorbitant.  unreason- 
able, or  discriminating  charges  by  such  carrier.  E  converso, 
no  carrier  of  such  commerce  can,  by  any  commercial  regu- 
lation prescribed  by  Congress  or  otherwise,  be  denied  the 
right  guaranteed  to  him  by  the  Constitution  to  have  his 
day  in  court,  when  complained  of  or  proceeded  against  for 
charging  exorbitant,  unreasonable,  or  discriminating  rates 
for  its  transportation.  Article  III.  of  that  instrument  thus 
ordains : 

Section  i.  "The  judicial  power  of  the  United  States, 
shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior 
Courts  as  the  Congress  may  from  time  to  time  ordain  and 

establish." 

Section  2.  "The  judicial  power  shall  extend  to  all  cases, 
in  lazv  and  equity,  arising  under  this  Constitution,"  or  "the 
laws  of  the  United  States ;  *  *  *  ^-q  controversies  to 
which  the  United  States  shall  be  a  party;"  *  *  *  ^a 
controversies  "bctiveen  citizens  of  different  States;  *  *  * 
and  between  a  State  or  the  citizens  thereof,  and  foreign 
States,  citizens,  or  subjects." 

"In  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls,  and  those  in  which  a  State  shall  be  party, 
the  Supreme  Court  shall  have  original  jurisdiction.  In  all 
other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  the  Congress  shall 
make." 

Article  i.  Section  8,  Clause  9:  "The  Congress  shall  have 
power  to  constitute  tribunals  inferior  to  the  Supreme 
Court." 
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Amendment  V.  "No  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without  just  com- 
pensation." 

Amendment  VII.  "In  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  Court  of  the 
United  States,  than  according  to  the  rules  of  the  common 
law." 

Amendment  XI.  "The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  State." 

Amendment  XIV.  "No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of 
law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  o,f  the  laws." 

Article  i.  Section  8,  Clause  i8:  "The  Congress  shall  have 
power  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers  and  all 
other  powers  vested  by  this  Constitution  in  the  Government 
of  the  United  States,  or  in  any  department  or  officer 
thereof." 

Thus  by  the  supreme  organic  law  of  the  nation,  every 
shipper,  common  carrier,  or  other  citizen  of  any  State,  hav- 
ing a  cause  of  complaint,  legal  or  equitable,  arising  under 
a  law  of  the  United  States,  or  against  a  citizen  of  another 
State,  is  guaranteed  the  constitutional  right  to  have  it  ju- 
dicially inquired  of  and  determined  by  due  process  of  law 
in  some  Federal  Court  of  original  jurisdiction,  a  sufficient 
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number  of  which  Congress  is  under  constitutional  obliga- 
tion to  ordain  and  establish ;  of  which  right  he  cannot  be 
lawfully  deprived  by  the  United  States  or  any  State,  nor  by 
any  department,  tribunal,  commission,  or  official  board  of 
either.  When  the  complaint  challenges  a  carrier's  charges 
as  unreasonably  high  or  discriminatory,  the  shipper,  or  other 
person  prejudiced,  is  entitled  to  demand  and  have  such  judi- 
cial inquiry  and  determination  in  the  proper  Federal  Court ; 
when  the  complaint  challenges  the  rates  of  charges  pre- 
scribed by  Congress  or  any  inferior  tribunal  or  commission 
as  unreasonably  low  or  confiscatory,  it  is  the  constitutional 
right  of  the  carrier  to  demand  and  have  such  judicial  in- 
quiry and  determination  in  such  Federal  Court. 

By  the  fourteenth  amendment,  the  same  indefeasible  right 
is  guaranteed  to  every  such  person  having  a  cause  of  com- 
plaint, legal  or  equitable,  arising  under  a  law  of  any  State. 
In  Reagan  vs.  Farmers'  Loan  &  Trust  Co.,  154  U.  S. 
(supra),  the  railway  commission  of  Texas  prescribed  pas- 
senger and  freight  rates  on  the  International  &  Great  North- 
ern Railroad  so  unreasonably  low  as  to  be  practically  confis- 
catory of  the  property.  The  plaintiff,  a  mortgagee,  chal- 
lenged the  rates  on  this  ground  in  the  proper  Federal  Court. 
The  commission  denied  that  the  Court  had  or  could  acquire 
jurisdiction  of  the  subject.  In  disposing  of  the  case,  Mr. 
Justice  Brewer,  for  the  Court,  at  page  1051,  (Nat'l  Rep. 
Sys. ),  said:  "Where  a  suit  is  brought  against  defendants, 
who,  claiming  to  act  as  officers  of  the  State,  and  under  the 
color  of  an  unconstitutional  statute,  commit  acts  of  wrong 
and  injury  to  the  rights  and  property  of  the  plaintiff  acquired 
under  a  contract  with  the  State ;  such  suit,  whether  brought 
to  recover  money  or  property  in  the  hands  of  such  defend- 
ants, unlawfully  taken  by  them  in  behalf  of  the  State,  or  for 
compensation  in  damages,  or,  in  a  proper  case,  w^here  the 
remedy  at  law  is  inadequate,  for  an  injunction  to  prevent 
such  wrong  and  injury,  or  for  a  mandamus,  in  a  like  case, 
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to  enforce  upon  the  defendant  the  performance  of  a  plain, 
legal  duty,  purely  ministerial,  is  not,  within  the  meaning  of 
the  eleventh  amendment,  an  action  against  the  State.  *  *  * 
Nor  (  p.  1052)  can  it  be  said  in  such  a  case  that  relief  is  ob- 
tainable only  in  the  courts  of  the  State,  for  it  may  be  laid 
down  as  a  general  proposition  that  whenever  a  citizen  of  a 
State  can  go  into  the  courts  of  the  State  to  defend  his  prop- 
erty against  the  illegal  acts  of  its  ofificers,  a  citizen  of  another 
State  may  invoke  the  jurisdiction  of  the  Federal  Courts  to 
maintain  a  like  defense.  A  State  cannot  tie  up  a  citizen  of 
another  State  having  property  rights  within  its  territory 
invaded  by  unauthorized  acts  of  its  own  officers,  to  suits  for 
redress  in  its  own  courts.  Given  a  case  where  a  suit  can  be 
maintained  in  the  courts  of  the  State  to  protect  property 
rights,  a  citizen  of  another  State  may  invoke  the  jurisdiction 
of  the  Federal  Courts." 

Again  (p.  1054)  :  "The  body  of  rates  (prescribed  by  the 
Commission)  as  a  whole  is  challenged  by  the  plaintiff  as 
unreasonable,  unjust,  and  working  a  destruction  of  its  rights 
of  property.  The  defendant  denies  the  power  of  the  court  to 
entertain  an  inquiry  into  that  matter ;  insisting  that  the  fixing 
of  rates  for  carriage  by  a  public  carrier  is  a  matter  wholly 
within  the  power  of  the  legislative  department  of  the  gov- 
ernment and  beyond  examination  by  the  courts." 

"It  is  doubtless  true,  as  a  general  proposition,  that  the 
formation  of  a  tariff  of  charges  for  the  transportation  by  a 
common  carrier  of  persons  or  property  is  a  legislative  or 
administrative,  rather  than  a  judicial,  function.  Yet  it  has 
always  been  recognized  that  if  a  carrier  attempted  to  charge 
a  shipper  an  unreasonable  sum,  the  courts  had  jurisdiction 
to  inquire  into  that  matter,  and  to  award  to  the  shipper  any 
amount  exacted  from  him  in  excess  of  a  reasonable  rate,  and 
also,  in  a  reverse  case,  to  render  judgment  in  favor  of  the 
carrier  for  the  amount  found  to  be  a  reasonable  charge. 
The  province  of  the  courts  is  not  changed,  nor  the  limit  of 
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judicial  inquiry  altered,  because  the  legislature,  instead  of 
the  carrier,  prescribes  the  rates.  The  courts  are  not  author- 
ized to  revise  or  change  the  body  of  rates  imposed  by  a  leg- 
islature or  a  commission.  They  do  not  determine  whether 
one  rate  is  preferable  to  another,  or  what,  under  all  circum- 
stances, would  be  fair  and  reasonable,  as  between  the  carriers 
and  the  shippers.  They  do  not  engage  in  any  mere  adminis- 
trative work.  But  still  there  can  be  no  doubt  of  their  power 
and  duty  to  inquire  whether  a  body  of  rates  prescribed  by 
a  legislature  or  a  commission  is  unjust  and  unreasonable, 
and  such  as  to  work  a  practical  destruction  to  rights  of  prop- 
erty, and,  if  found  so  to  be,  to  restrain  its  operation." 

So  in  Stone  vs.  Farmers'  Loan  &  Trust  Co.,  ii6  U.  S., 
307,  331,  in  which  the  right  of  a  State  to  prescribe  maxi- 
mum rates  is  recognized,  Chief  Justice  Waite  said :  "From 
what  has  thus  been  said,  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy,  and  limitation 
is  not  the  equivalent  of  confiscation.  Under  pretense  of 
regulating  fares  and  freights,  the  State  cannot  require  a  rail- 
road corporation  to  carry  persons  or  property  without  re- 
ward;  neither  can  it  do  that  which  in  law  amounts  to  a 
taking  of  private  property  for  public  use  without  just  com- 
pensation or  without  due  process  of  law." 

The  Granger  Cases. 
In  reply,  the  Chicago,  Burlington  and  Quincy  Railroad 
Company  vs.  Iowa,  94  U.  S.,  155,  and  Peik  vs.  Chicago  and 
Northwestern  Railway  Company,  94  U.  S.,  178,  are  cited, 
in  which  the  Chief  Justice  had  held,  on  the  authority  of 
Munn  vs.  Illinois,  lb.  134,  that,  until  Congress  legislated  on 
the  subject  of  interstate  commerce,  the  legislature  of  any 
State  whose  Constitution  authorized  it,  might  arbitrarily 
prescribe  a  maximum  rate  to  be  charged  by  carriers  of  both 
State  and  interstate  commerce  within  its  borders,  and  that 
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however  unreasonable  or  ruinously  low  the  rate  prescribed 
the  carrier  was  without  remedy  or  relief  otherwise  than  by 
an  appeal  to  the  ballot-box  or  the  legislature  and  procuring 
the  maximum  to  be  raised  or  by  going  out  of  business. 

Modification  of  This  Opinion. 

This  opinion  of  the  Chief  Justice  afterwards  underwent 
great  and  substantial  modification,  for  he  subsequently  con- 
curred in  Packet  Co.  vs.  Keokuk,  95  U.  S.,  80;  Packet  Co. 
vs.  St.  Louis,  100  U.  S.,  423;  Packet  Co.  vs.  Catlettsburg, 
105  U.  S.,  559;  Transportation  Co.  vs.  Parkersburg,  107 
U.  S.,  691 ;  Huse  vs.  Glover,  119  U.  S.,  544;  and  Kilbourn 
vs.  Thompson,  103  U.  S.,  168,  and  himself  announced  the 
opinion  in  Stone  vs.  Farmers'  Loan  &  Trust  Co.,  116  U.  S., 
3^7'  33 1 »  which  cases  are  cited  supra.  These  cases  sup- 
plemented by  Reagan  vs.  Farmers'  Loan  &  Trust  Co.,  154  U. 
S.,  1047,  supra,  restore  and  re-establish  the  ancient  rule,  that 
when  a  patron  commits  his  person  or  his  property  to  a  car- 
rier to  be  transported  into  or  beyond  another  State,  it  is  with 
the  implied  understanding  that  the  patron  will  pay  and  the 
carrier  will  charge  only  what  his  service  is  reasonably  worth 
quantum  meruit  vel  quantum  valehat,  any  rate  prescribed  by 
the  State  legislature  or  by  Congress  or  by  the  carrier  to  the 
contrary  notwithstanding;  and  that,  in  case  of  controversy 
between  them  about  the  charge,  either  party  may  have  it 
judicially  inquired  of  and  determined  in  some  Federal  Court 
by  an  original  action  or  proceeding  commenced  therein, 
or  on  error  to  or  removal  from  the  State  court ;  and  this  is 
now  the  firmly  established  or  re-established  rule. 

The  Question  Under  Consideration. 

But  if  the  opinion  of  the  Chief  Justice  in  the  Granger 
cases  had  undergone  no  modification,  the  points  decided 
therein  have  no  application  to  or  bearing  on  the  subject  of 
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the  present  discussion.     All  questions  and  inquiries  respect- 
ing the  powers  which  the  State  legislatures  may  respectively 
exercise  over  local  State  or  interstate  commerce  are  foreign 
to  and  without  bearing  on  the  present  discussion.    The  ques- 
tion under  consideration  is,  not  what  powers  the  State  legis- 
lature may  exercise  over  commerce  of  any  kind  within  its 
border  in  the  absence  of  legislation  on  the  subject  by  Con- 
gress or  otherwise,  not  whether  the  legislature  of  this  or  that 
State  may  delegate  legislative  power  to  a  subordinate  tribu- 
nal, board,  or  commisison ;  not  whether  the  Supreme  Court 
has  or  has  not  upheld  such  delegation  of  legislative  power 
by  die  legislature  of  some  State,  but  does  the  Constitution 
of  the  United   States  authorize  Congress  to   sub-delegate 
legislative  power  to  any  other  department  or  to  any  inferior 
tribunal,  official  board,  commission,  or  officer,  in  any  case  or 
for  any  purpose?     If  it  may  sub-delegate  to  a  commission 
the  power  to  legislate  respecting  any  one  of  the  subjects  enu- 
merated in  Section  8,  it  may  sub-delegate  to  such  commis- 
sion the  power  to  legislate  respecting  each  and  every  subject 
enumerated  in  said  section  or  elsewhere  in  the  Constitution. 
The  proposition   that  Congress  may  sub-delegate  to  such 
commission  the  power  to  regulate  commerce  between  the 
States  and  with  foreign  nations  finds  no  more  warrant  or 
support  in  the  Constitution  than  does  the  proposition  that 
it  may  sub-delegate  to  such  commission  the  power  to  lay  and 
collect  duties,  imposts,   excises,   and  direct  taxes;  or  coin 
money  and  regulate  the  value  thereof,  and  of  foreign  coin ; 
or  to  establish  a  uniform  standard  of  weights,  measures  and 
values,  etc.     No  distinction  between  them  is  discoverable  or 
possible.    They  who  affirm  the  authority  of  Congress  to  sub- 
delegate  legislative  power  in  any  case  ascribe  to  that  instru- 
ment a  meaning  such  as  if  it  read  thus : 

"All  legislative  powers  herein  granted  shall  be  vested  in 
a  Congress  of  the  United  States,  which  shall  consist  of  a 
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Senate  and  House  of  Representatives :"  provided,  however, 
that  the  Congress  may  in  its  discretion  sub-delegate  to  any- 
inferior  tribunal,  official  board,  or  commission,  by  it  created, 
plenary  legislative  power : 

1 .  To  lay  and  collect  taxes,  duties,  imposts  and  excises ; 

2.  To  borrow  money  on  the  credit  of  the  United  States ; 

3.  To  regulate  commerce  with  foreign  nations  and  among 
the  several  States  and  with  the  Indian  tribes; 

4.  To  establish  an  uniform  rule  of  naturalization  and  uni- 
form laws  on  the  subject  of  bankruptcies  throughout  the 
United  States; 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  for- 
eign coin,  and  fix  the  standard  of  weights  and  measures ; 

6.  To  provide  for  the  punishment  of  counterfeiting  the 
securities  and  current  coin  of  the  United  States; 

7.  To  establish  postoffices  and  post  roads ; 

8.  To  promote  the  progress  of  science  and  useful  arts  by 
securing  for  limited  times  to  authors  and  inventors  the  ex- 
clusive right  to  their  respective  writings  and  discoveries; 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court ; 

10.  To  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas  and  offenses  against  the  law  of  nations ; 

]  I.  To  declare  war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land  and  water ; 

12.  To  raise  and  support  armies; 

13.  To  provide  and  maintain  a  navy ; 

14.  To  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces ; 

15.  To  provide  for  calling  forth  the  militia  to  execute 
the  laws  of  the  Union,  suppress  insurrections  and  repel  in- 
vasions ; 

16.  To  provide  for  organizing,  arming,  and  disciplining 
the  militia,  and  for  governing  such  part  of  them  as  may  be 
employed  in  the  service  of  the  United  States ; 
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17-  To  exercise  exclusive  legislation  in  all  cases  whatso- 
ever over  the  District  of  Columbia  *  *  *  ^nd  to  exer- 
cise like  authority  over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings  ;  and 

1 8.  To  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers  and  all 
other  powers  vested  by  this  Constitution  in  the  Government 
of  the  United  States,  or  in  any  department  or  officer  thereof. 

The  absurdity  of  the  proposition  that  Congress  is  author- 
ized to  and  may  sub-delegate  to  a  subordinate  board  or  com- 
mission the  power  to  legislate  respecting  the  eighteen  sub- 
jects so  enumerated  or  respecting  any  one  of  them  rather 
than  another  or  all  is  self-evident  on  a  most  casual  inspection 
of  the  Constitution.  It  can  no  more  sub-delegate  to  such 
commission  legislative  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States,  and  with  the  In- 
dian tribes,  than  it  can  sub-delegate  legislative  power  over 
each  one  or  all  of  the  seventeen  other  subjects  of  legislation 
therein  enumerated. 

Application  of  the  Foregoing. 

VI.  In  the  light  of  the  foregoing,  some  of  the  proposed 
legislation  now  pending  before  Congress  will  be  next  ex- 
amined. As  House  Bill  10099  ^^.s  some  features  common  to 
all  the  others,  its  analysis  will  suffice  for  all. 

I.  By  its  first  section  all  interstate  and  international  com- 
merce reaching  its  intended  destination  in  any  part  by  rail- 
way transportation  is  within  its  operation,  while  all  which 
reaches  its  intended  destination  by  water  transportation  ex- 
clusively is  excluded  therefrom.  Thus,  two  cargoes  of 
Cuban  products  ascend  the  Mississippi  destined  for  St.  Louis. 
At  New  Orleans  one  is  transshipped  and  proceeds  to  its  des- 
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tination  by  rail,  the  other  proceeds  by  water;  the  former  is 
inckided,  the  latter  is  excluded.  Two  cargoes  are  shipped  at 
Albany  destined  to  a  foreign  port.  One  proceeds  down  the 
Hudson  and  out  to  sea  by  water;  the  other  reaches  New 
York  by  railway  and  is  there  transshipped.  The  former  is 
excluded  from  the  operation  of  the  bill,  while  the  latter  is 
included,  although  it  does  not  pass  into  or  through  any  other 
State  or  Territory  of  the  United  States.  Two  cargoes  des- 
tined for  Buffalo  are  shipped  at  Chicago;  one  by  rail,  the 
other  by  the  lakes.  The  former  is  included,  the  latter  ex- 
cluded. The  carriers  by  water  may  cut  rates  or  discriminate 
at  will,  while  carriers  by  rail  doing  either  are  condemned 
and  heavily  punished.  Why  this  discrimination?  Are  not 
carriers  by  rail  entitled  to  a  square  deal  and  even-handed 
justice? 

2.  Section  5,  amending  Section  16  of  the  existing  law, 
empowers  the  Commission  on  complaint  and  hearing  to  ad- 
judge and  order  that  a  carrier  by  rail  shall  respond  in  dam- 
ages and  make  reparation  in  money  to  the  complainant  for 
past  excessive  charges,  zuifhont  trial  by  jury,  or  the  right  of 
appeal,  which  is  depriving  him  of  property  "without  due 
process  of  law,"  for  Amendment  VII  provides  that  "in 
suits  at  common  law  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jur)^  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than  according 
to  the  rules  of  the  common  law."  Congress  cannot,  by  any 
scheme  or  device,  require  a  citizen  to  respond  in  damages  at 
the  order  of  a  commisison  or  other  authority  without  jury 
trial,  and  hence  every  such  finding,  judgment  and  order 
made  by  the  Commission  must  of  necessity  be  null  and  void. 
The  bill  appears  to  recognize  this,  for  it  undertakes  to 
validate  the  judgment  and  order  of  the  Commission  by  pro- 
viding that  "if  a  carrier  does  not  comply  with  an  order  for 
the  payment  of  money  within  the  time  limit  in  such  order, 
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the  complainant  or  any  person  for  whose  benefit  such  order 
was  made,  may  file  in  the  proper  circuit  court  of  the  United 
States  *  *  *  on  the  law  side,  a  petition  setting  forth 
briefly  the  causes  for  wdiich  he  claims  damages,  and  the 
order  of  the  Cominission  in  the  premises."  By  this  circum- 
locution it  must  have  been  intended  that,  because  the  car- 
rier in  such  action  at  law  in  the  circuit  court  will  be  entitled 
to  demand  and  have  a  trial  by  jury  of  the  same  matters  of 
complaint  covered  by  the  finding,  judgment  and  order  of  the 
Commisison,  that  finding,  judgment,  and  order  will  be 
thereby  validated  and  made  regular,  for  the  bill  further  pro- 
vides that  *'such  suit  shall  proceed  in  all  respects  like  other 
civil  suits  for  damages,  except  that  the  findings  and  order  of 
the  Commission  shall  be  prima  facia  evidence  of  the  facts 
therein  stated."  The  action  is  brought  on  and  to  enforce  the 
order  of  t4ie  Commission  as  a  valid  and  subsisting  judgment, 
for  it  is  expressly  provided  that  the  petition  in  such  action 
shall  set  forth  "the  order  of  the  Commisison  in  the  prem- 
ises;" and  then  the  same  order  of  the  Commission  on  which 
the  suit  is  founded,  and  to  enforce  which  it  is  brought,  is 
made  prima  facie  evidence  that  the  facts  on  which  the  order 
was  made  are  true,  and  that  the  complainant  is  entitled  to 
recover  the  amount  of  the  order.  Thus  Congress  by  legis- 
lative enactment  makes  a  void  order  of  the  Commission  a 
cause  of  action  in  the  circuit  court,  and  commands  that  the 
order  shall  be  prima  facie  evidence  of  its  validity  and  of  the 
complainant's  right  to  recover  the  amount  thereof.  This 
reverses  the  manner  of  conducting  trials  by  jury  at  common 
law,  by  which  the  complainant  is  required  to  first  submit  his 
evidence,  and  casts  the  burden  of  proof  on  the  defendant,  the 
carrier,  to  show  himself  innocent.  If  the  legislative  depart- 
ment, the  Congress,  has  power,  by  enactment,  to  make  such 
order  of  the  Commission  prima  facie  evidence,  it  may  make 
the  order  conclusive  evidence  of  its  validity  or  the  correct- 
ness of  the  findings  on  which  it  was  made.     Because  it  can- 
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not  make  the  order  conclusive  evidence  it  cannot  make  it 
prima  facie  evidence. 

Assuming,  however,  that  Congress  has  power  to  do  these 
things,  the  same  section  of  the  bill  further  pro- 
vides that  "in  all  such  suits  (in  the  circuit  court)  all 
parties  in  whose  favor  the  Commission  may  have  made 
an  award  for  damages  by  any  order  may  be  joined  as 
plaintiffs,  and  all  of  the  carriers  parties  to  such  order 
awarding  such  damages  may  be  joined  as  defendants,  and 
such  suit  may  be  maintained  by  such  joint  plaintiffs  and 
against  such  joint  defendants  in  any  district  where  any  one 
of  such  joint  plaintiffs  could  maintain  such  suit  against  any 
one  of  such  joint  defendants.  *  *  *  jn  case  of  such 
joint  suit  the  recovery,  if  any,  may  be  by  judgment  in  favor 
of  any  one  of  such  plaintiffs,  against  the  defendant  found  to 
be  liable  to  such  plaintiff."  At  common  law  it  is  required 
that  the  action  be  brought  by  one  plaintiff  or  by  several  hav- 
ing a  joint  demand  against  one  defendant  or  several  jointly 
liable.  The  scheme  of  this  bill  is  that  any  number  of  plain- 
tiffs, twenty,  fifty,  one  hundred,  or  more,  no  two  of  whom 
have  a  joint  demand,  may  unite  in  an  action  at  law  against 
twenty,  fifty,  one  hundred,  or  more,  carriers  as  defendants, 
no  two  of  whom  are  jointly  liable,  in  which  action  each  party 
is  entitled  to  demand  and  have  due  process  of  law  by  jury 
trial,  so  that  we  shall  have  the  anomaly  in  common  law 
jurisprudence  of  a  hundred  or  more  verdicts  returned  by  one 
and  the  same  jury  in  one  and  the  same  action  at  law  for 
money  damages,  between  a  hundred  or  more  parties  whose 
interests  and  liabilities  are  several  and  distinct  each  from 
the  other,  and  this  notwithstanding  the  bill  expressly  pro- 
vides that  "such  suit  shall  proceed  in  all  respects  like  other 
civil  suits  for  damages"  at  common  law.  Nor  is  the  action 
or  suit  so  provided  for  limited  to  citizens  of  different  States, 
for  all  the  defendants  except  one,  and  all  the  plaintiffs,  may 
be  citizens  of  the  same  State.    This  revolutionizes  the  system 


45 

of  common  law  jurisprudence  known  to  tlie  framers  of  the 
Constitution  and  provided  for  in  that  instrument.  With 
equal  reason  it  can  be  affirmed  that  Congress,  in  the  plenti- 
tude  of  its  power,  may  authorize  any  number  of  New  York 
merchants,  no  two  of  whom  have  a  joint  claim,  to  unite  in 
one  action  at  law  against  any  number  of  defendants,  no  two 
of  whom  are  jointly  liable,  and  all  of  whom  save  one  may  be 
also  citizens  of  New  York. 

It  is  impossible  for  a  jury  in  such  case  to  comprehend  and 
intelligently  consider  the  multitudinous  questions  arising  in 
the  course  of  such  a  complex  trial,  or  apply  the  evidence  and 
render  a  just  verdict  between  each  of  the  opposing  parties. 

3.  Section  3,  amending  Section  15,  delegates  to  the  Com- 
mission Icglislative  pozver  "to  determine  and  prescribe  what 
will  in  its  judgment  be  the  just  and  reasonable  maximum 
rate  or  rates,  charge  or  charges,  to  be  thereafter  observed 
in  such  case ;  and  what  regulation  or  practice  in  respect  to 
such  transportation  is  just,  ,fair  and  reasonable  to  be  there- 
after followed ;  and  to  make  an  order  that  the  carrier  shall 
cease  and  desist  from  such  violation,  and  shall  not  there- 
after publish,  demand,  or  collect  any  rate  for  such  trans- 
portation in  excess  of  the  maximum  so  prescribed,  and  shall 
conform  to  the  regulation  or  practice  so  prescribed ;"  also 
"to  establish  through  routes  and  maximum  joint  rates." 
In  Interstate  Commerce  Commission  vs.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.,  167  U.  S.,  902,  N.  R.  S.,  it  was  determined 
that  "the  power  to  prescribe  a  tariff  of  rates  for  carriage 
by  a  common  carrier  is  a  legislative,  and  not  an  administra- 
tive or  judicial  function."  That  Congress  is  without  author- 
ity to  delegate  legislative  power  to  any  other  department, 
tribunal,  commission,  or  officer,  has  already  been  shown, 
but  will  be  further  considered  later. 

The  bill,  recoginzing  the  impotency  of  the  Commission's 
order   prescribing   maximum    future    rates,    then    provides 
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that  "if  any  carrier  fails  or  neglects  to  obey  any  order  of 
the  Commission,  other  than  for  the  payment  of  money, 
while  the  same  is  in  effect  any  party  injured  thereby,  or 
the  Commission  in  its  own  name,  may  apply  to  the  circuit 
court  in  the  district  where  such  carrier  has  its  principal 
office,  or  in  which  the  violation  or  disobedience  of  such 
order  shall  happen  for  an  enforcement  of  such  order.  Such  ap- 
plication shall  be  by  petition,  which  shall  state  the  substance 
of  the  order  and  the  respect  in  which  the  carrier  has  failed 
of  obedience.  *  *  *  if^  upon  such  hearing  as  the  court 
may  determine  to  be  necessary,  it  appears  that  the  order 
zvas  laivfnl  and  was  made  and  duly  served,  and  that  the 
carrier  is  in  disobedience  of  the  same,  the  court  shall 
enforce  obedience  to  such  order  by  a  writ  of  injunction,  or 
other  proper  process,  mandatory  or  otherwise,  to  restrain 
such  carrier,  its  officers,  agents,  or  representatives,  from 
further  disobedience  of  such  order,  or  to  enjoin  upon  it, 
or  them,  obedience  to  the  same." 

Whatever  legislative  power  constitutionally  prescribes, 
is  the  supreme  law  of  the  land,  and,  as  such,  is  "lawful." 
Its  reasonableness,  expediency,  or  policy  is  not  the  subject 
of  judicial  inquiry,  nor  a  ground  for  its  judicial  annulment. 
The  only  unlawfulness  for  which  an  expression  of  legisla- 
tive will  can  be  judicially  annulled,  is  the  absence  of  con- 
stitutional authority  to  express  it. 

I,f  the  Commission  be  invested  with  legislative  power  to 
authoritatively  prescribe  the  rates  of  charges  by  carriers, 
its  order  prescribing  them  will  be  the  supreme  law  of  the 
land,  and,  as  such,  lawful.  The  reasonableness  or  un- 
reasonableness of  the  rates  so  prescribed  cannot  be  the  sub- 
ject of  judicial  inquiry  nor  a  ground  for  declining  to 
judicially  confirm  it.  The  only  unlawfulness  for  which 
the  court  can  decline  to  judicially  confirm  and  enforce  any 
order  of  the  Commission  prescribing  maximum   rates,  is 
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want  of  legislative  power  in  the  Commission  to  prescribe 
them,  and  therefore  the  want  of  constitutional  authority 
in  Congress  to  enact  a  statute  delegating  such  legislative 
power  to  the  Commission.  However  unreasonably  low  or 
confiscatory  the  rates  so  prescribed  may  be,  the  court  must 
find  the  order  to  be  lawful  and  enforce  it,  if  it  find  authority 
in  the  Commission  to  make  it;  and  the  carrier  is  without 
remedy  or  relief  otherwise  than  by  appealing  to  the  Com- 
mission, or  to  the  President  for  its  removal  and  the  appoint- 
ment of  another. 

A  Common  Criticism. 

To  analyze  in  detail  the  several  Bills  now  pending  before 
Congress,  would  extend  this  discussion  to  an  "unreason- 
able" length.  The  infirmities  common  to  nearly  all  of 
them  are  provisions : 

(a)  Vesting  in  the  Commission  legislative  power  to 
prescribe  maximum  and  other  rates  to  be  charged  by 
carriers,  which  the  Congress  is  without  authority  to  sub- 
delegate  to  it. 

(b)  Clothing  the  Commission  with  judicial  power  to 
find  and  adjudge  that  carriers  who,  in  its  opinion,  have 
exacted  and  collected  excessive  rates,  shall  respond  in 
damages  and  make  reparation  in  money  without  trial  by 
jury,  which  is  depriving  them  of  their  property  otherwise 
than  "by  due  process  of  law." 

(c)  And  depriving  both  shippers  and  carriers,  who  are 
citizens  of  different  States,  of  the  right  guaranteed  them  by 
the  Constitution  to  invoke  and  have  judicial  inquiry  and  de- 
termination of  controversies  between  them  respecting  the 
reasonableness  or  unreasonableness  of  rates  by  some  Federal 
Court,  and  substituting  therefor  a  species  of  judicial  in- 
quiry  and   process    unknown    to    the    Constitution.      Tliis 
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third   infirmity   requires   a  more  extended   notice  than   its 
mere  statement. 

Art.  VI  of  the  Constitution  ordains  that  "this  Constitu- 
tion, and  the  laws  of  the  United  States  which  shall  be  made 
iu  pursuance  thereof  *  *  *  shall  be  the  supreme  law  of 
the  land ;  and  the  judges  in  every  State  shall  be  bound 
thereby,  any  thing  in  the  Constitution  or  laws  of  any  State 
to  the  contrary  notwithstanding;"  and  Art.  III.  that  "the 
judicial  power  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,"  or  "under  the  laws  of  the 
United  States,"  or  "between  citizens  of  different  States." 

1.  The  judicial  department  of  the  government  is  bound 
to  observe  and  enforce  any  legislation  which  is,  and  only 
such  as  is,  within  the  constitutional  power  of  the  legisla- 
tive department  to  enact.  It  is  not  bound  to  observe  or 
enforce,  but  may  ignore  and  disregard,  any  legislation  not 
enacted  in  pursuance  of  the  Constitution.  Therefore,  any 
legislation  which  the  judicial  department  is  not  bound  to 
observe  and  enforce,  but  may  ignore  and  disregard,  is  not 
within  the  constitutional  power  of  the  legislative  depart- 
ment to  enact,  but  is  null  and  void. 

2.  Neither  department  of  the  government  can  depriv-e 
any  other  department  of,  or  abridge,  or  trench  upon,  the 
powers,  functions,  or  jurisdiction  vested  in  it  by  the  Con- 
stitution. The  power  to  take  jurisdiction  of  and  determine 
controversies  between  citizens  of  different  States,  is,  by 
the  Constitution,  vested  in  the  judicial  department  of 
which  it  cannot  be  divested  or  deprived  by  any  enactment 
of  the  legislative  department  or  otherwise.  In  Kilbourn 
vs.  Thompson,  103  U.  S.  168,  Mr.  Justice  Miller,  speak- 
ing for  the  Court,  said :  "The  Constitution  divides  the 
powers  of  the  government  which  it  establishes  into  three 
departments — the  executive,  the  legislative,  and  the  judicial 
— and  unlimited  power  is  conferred  on  no  department  or 
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officer  of  the  g-overnment.     It  is  essential  to  the  success- 
ful  working-  of  the  system  that  the  lines  which  separate 
those  departments  shall  be  clearly  defined  and  closely  fol- 
lowed, and  that  neither  of  them  shall  be  permitted  to  en- 
croach upon  the  powers  exclusively  confided  to  the  others." 
3.  Every  citizen  of  any  State  who  commits  his  person 
or   his   property   to   a   common   carrier  to   be   transported 
beyond  the  State,  does  it  with  the  implied  understanding- 
that  he  shall  pay,  and  the  carrier  shall   charge  therefor, 
only  such  compensation  as  the  service  is  reasonably  worth, 
and   that,   in  the  event  of  a  controversy   arising  between 
them  respecting  such  compensation,  either  party  may  apply 
to  and  have  it  judicially  inquired  of  and  determined  by 
some  Federal  Court  having  original  jurisdiction,   a  suffi- 
cient number  of  which  courts  Congress  is  under  constitu- 
tional obligation  to  provide  and  establish.     As  said  by  Mr. 
Justice  Brewer,  in  Reagan  vs.  Farmers'  Loan  &  Trust  Co., 
154  U.  S.,  1054,  N.  R.  S.,  "It  is  doubtless  true,  as  a  general 
proposition,  that  the  formation  of  a  tariff  of  charges  for 
the   transportation    by    a    common    carrier    of    persons    or 
property  is  a  legislative  or  administrative,   rather  than  a 
judicial,  function.     Yet  it  has  akvays  been  recognised  that^ 
if    a    carrier    attempted    to    charge    a    shipper    an    un- 
reasonable sum,  the  courts  had  jurisdiction  to  inquire  into- 
that    matter,    and   to   award   to   the   shipper    any   amount 
exacted  from  him  in  excess  of  a  reasonable  rate,  and  also,, 
in  a  reverse  case,  to  render  judgment  in  favor  of  the  carrier 
for  the  amount   found   to  be   a   reasonable  charge.      The 
province  of  the  courts  is  not  changed,  nor  the  limit   of 
judicial  inquiry  altered,  because  the  legislature,  instead  of' 
the  carrier,  prescribes  the  rates.    The  courts  are  not  author- 
ized to  revise  or  change  the  body  of  rates  imposed  by  a  legis- 
lature or  a  commission.     They  do  not  determine  whether- 
one  rate  is  preferable  to  another,  or  what,  under  all  circum- 
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stances,  would  be  fair  and  reasonable,  as  between  the  car- 
riers and  the  shippers.  They  do  not  engage  in  any  mere  ad- 
ministrative work.  But  still  there  can  be  no  doubt  of  their 
poivcr  and  duty  to  inquire  ivhether  a  body  of  rates  prescribed 
by  a  legislature  or  a  commission  is  unjust  and  unreasonable , 
and  such  as  to  work  a  practical  destruction  to  rights  of 
property,  and  if  found  so  to  be,  to  restrain  its  operation." 
So,  in  Stone  vs.  Farmers'  Loan  &  Trust  Co.,  1 16  U.  S.,  307, 
331,  Chief  Justice  Waite  said:  "From  what  has  thus  been 
said  it  is  not  to  be  inferred  that  this  power  of  limitation  or 
regulation  is  itself  without  limit.  This  power  to  regulate  is 
not  a  power  to  destroy,  and  limitation  is  not  the  equivalent 
of  confiscation.  Under  pretence  of  regulating  fares  and 
freights,  the  State  cannot  require  a  railroad  corporation  to 
carry  persons  or  property  without  reward,  neither  can  it  do 
that  which  in  law  amounts  to  a  taking  of  private  property 
for  public  use  without  just  compensation  or  without  due 
process  of  law."  See  also,  as  cited,  supra,  23,  et  sequens, 
Packet  Co.  vs.  Keokuk,  95  U.  S.,  80;  Packet  Co.  vs.  St. 
Louis,  100,  U.  S.,  423 ;  Transportation  Co.  vs.  Parkersburg, 
107  U.  S.,  691  ;  and  Huse  vs.  Glover,  119  U.  S.,  544. 

4.  Hence,  as  stated,  supra,  by  the  organic  law  of  the  na- 
tion, every  shipper,  common  carrier,  or  other  citizen  of  any 
State,  having  cause  of  complaint,  legal  or  equitable,  arising 
under  a  law  of  the  United  States,  or  against  a  citizen  of  an- 
other State,  is  guaranteed  the  constitutional  right  to  have  it 
judicially  inquired  of  and  determined  by  due  process  of  law 
in  some  Federal  Court  of  original  jurisdiction,  of  which 
right  he  cannot  be  lawfully  deprived  by  the  United  States 
or  any  State,  nor  by  any  department,  tribunal,  commis- 
sion, or  official  board  of  either.  When  the  complaint  chal- 
lenges a  carrier's  charges  as  unreasonably  high  or  discrim- 
inatory, the  shipper  or  other  person  prejudiced  is  entitled 
to  demand  and  have  such  judicial  inquiry  and  determination 
in  the  proper  Federal  Court ;  when  the  complaint  challenges 
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the  rates  of  charges  prescribed  by  Congress  or  any  inferior 
tribunal  or  commission  as  unreasonably  low  or  confiscatory, 
it  is  the  constitutional  right  of  the  carrier  to  demand  and 
have  such  judicial  inquiry  and  determination  in  such 
Federal  Court.  In  Transportation  Co.  vs.  Parkersburg,  107 
U.  S.,  699,  Mr.  Justice  Bradley  said :  "When  the  question 
is  one  of  reasonable  or  unreasonable  wharfage,  we  know 
what  to  do  with  it.  It  is  a  question  known  to  the  laws ;  and 
the  modes  of  redress  for  unreasonable  wharfage  are  fixed  and 
settled."  They  are,  as  between  citizens  of  different  States, 
by  judicial  inquiry  and  determination  in  the  proper  Federal 
Court,  the  same  as  controversies  between  shippers  and  car- 
riers who  are  citizens  of  different  States  are  inquired  of  and 
determined. 

5.  By  the  authorities  above  cited  and  many  others  which 
might  be  it  is  firmly  established  that  in  any  such  inquiry 
and  determination  respecting  the  charges  made  by  a  carrier 
of  interstate  commerce,  the  judicial  department  of  the  gov- 
ernment, in  ascertaining  the  reasonableness  or  unreasonable- 
ness thereof,  may  wholly  disregard  any  maximum  or  other 
rate  prescribed  by  the  legislative  department,  or  by  any 
State  legislature,  or  by  the  carrier,  and  determine  its  reason- 
ableness or  unreasonableness  on  evidence  without  reference 
to  either,  which  it  could  not  as  to  a  rate  prescribed  by  Con- 
gress if  that  body  is  invested  with  constitutional  power  to 
prescribe  maximum  or  other  rates ;  for  in  such  case  the  rate 
prescribed  by  it  would  be  the  supreme  law  of  the  land,  which 
the  judicial  department  would  be  bound  to  observe  and  re- 
spect. But  because  in  such  inquiry  the  judicial  department 
is  not  bound  to  observe  or  enforce  any  rate  legislatively  pre- 
scribed, but  may  ignore  and  disregard  it.  Congress  is  with- 
out constitutional  power  to  prescribe  it. 


5-' 
Privileges  and  Francises. 

Whoever  has  the  right  and  authority  to  grant  or  withhold 
a  privilege  may,  in  granting  it,  impose  limitations  on  its  exer- 
cise or  enjoyment  as  the  condition  of  the  grant.  Thus  a 
municipality,  having  the  right  and  authority  to  grant  special 
privileges  in  or  upon  its  streets  to  draymen,  hackmen,  or 
others,  may,  as  a  condition  of  the  grant,  limit  the  rates  to  be 
charged  by  them  for  their  services.  So  Congress,  having 
the  power  "to  dispose  of  and  make  all  needful  rules  and  reg- 
ulations respecting  the  territory  or  other  property  belonging 
to  the  United  States,"  may,  in  granting  a  special  privilege 
within  or  upon  the  public  domain,  as  the  building  and  oper- 
ating a  railroad  within  or  through  the  same,  impose  such 
limitations  upon  the  exercise  and  enjoyment  of  the  privi- 
lege as  it  may  deem  proper,  or  may  reserve  the  authority  to 
impose  them  subsequently. 

The  grant  of  a  franchise  to  be  a  corporation  and  exercise 
corporate  powers  is  the  prerogative  right  of  sovereignty. 
In  Great  Britain  the  right  is  lodged  with  and  belongs  to  the 
sovereign  king,  except  in  so  far  as  he  may  have  voluntarily 
surrendered  it  by  assenting  to  and  approving  Acts  of  Parlia- 
ment. In  this  country  the  right  as  to  some  corporations  is 
reserved  to  and  lodged  with  the  States  severally,  which,  by 
their  respective  Constitutions,  is  vested  in  the  several  State 
legislatures ;  but  as  to  others  it  is  by  the  Federal  Constitu- 
tion delegated  to  and  lodged  with  the  Congress. 

In  the  exercise  of  its  reserved  sovereignty,  each  State, 
by  its  legislature,  may  grant  the  franchise  to  be  a  corporation 
and  to  exercise  corporate  powers  within  its  own  border,  or 
in  any  other  State  with  its  assent,  and,  in  making  the  grant, 
it  may  impose  limitations  on  their  exercise  in  limine,  or  re- 
serve the  authority  to  impose  reasonable  limitations  subse- 
quently. Thus,  it  may  grant  the  franchise  to  be  a  corpora- 
tion, and  as  such  to  exercise  the  powers  and  perform  the 
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functions  of  a  common  carrier;  and,  in  making  the  grant, 
may  limit  the  rates  of  charges  to  be  made  by  it  for  its  ser- 
vices and  reserve  authority  to  impose  reasonable  limitations 
on  such  rates  subsequently.  Stone  vs.  Farmers'  Loan  &  Trust 
Co.,  ii6  U.  S.,  331.  So,  in  the  exercise  of  its  delegated 
sovereignty,  Congress  may  grant  the  franchise  to  be  a  cor- 
poration, and  to  exercise  corporate  powers  and  in  making 
the  grant,  may  impose  limitations  on  their  exercise  in  limine, 
or  reserve  the  authority  to  impose  reasonable  limitations 
subsequently.  Thus  it  may  grant  the  franchise  to  be  a  cor- 
poration, and  as  such  to  exercise  the  powers  and  perform  the 
functions  of  a  National  Bank;  and,  in  making  the  grant, 
may  impose  limitations  on  the  exercise  of  its  powers  in 
limine,  or  reserve  the  authority  to  impose  reasonable  limita- 
tions thereon  subsequently  or  both. 

But  the  powers  granted  to  a  corporation  by  the  State  leg- 
islature must  not  be  inconsistent  with  the  delegated  powers 
and  sovereignty  of  Congress,  and  the  powers  granted  to 
a  corporation  by  Congress  must  not  trench  upon  nor  invade 
the  reserved  sovereignty  of  the  State.  No  State  legislature, 
therefore,  can,  by  virtue  of  its  reserved  sovereignty,  impose 
limitations  on  the  powers  granted  to  a  corporation  by  Con- 
gress nor  can  Congress,  by  virtue  of  its  delegated  sover- 
eignty, impose  limitations  on  the  powers  granted  to  a 
corporation  by  any  State.  Hence,  Congress  can- 
not, by  virtue  of  its  delegated  sovereignty,  limit 
the  charges  of  a  corporate  carrier  exercising  its  powers 
and  functions  under  a  corporate  franchise  granted 
by  State  authority.  Being  thus  powerless  to  authoritatively 
impose  such  limitations  in  virtue  of  its  delegated  sover- 
eignty, for  the  reason  that  the  judicial  department  may 
ignore  and  wholly  disregard  them  in  exercising  its  consti- 
tutional right  and  jurisdiction  to  inquire  of  and  determine 
the  reasonableness  of  a  carrier's  charges,  it  is,  for  the  same 
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reason,  powerless  to  impose  them  as  a  commercial  regulation 
or  otherwise ;  and  hence,  is  without  authority  to  prescribe 
maximum  or  other  rates  to  be  charged  by  interstate  or  in- 
ternational carriers  under  any  circumstances. 


Regulation  by  Congress  Not  Possible. 

I.  When  the  Union  was  reconstructed  the  States  were 
separately  sovereign,  each  empowered  to  lay  and  collect  du- 
ties on  imports  from  and  exports  by  or  through  it  to  any 
other  State  or  foreign  country.  The  continued  existence  of 
such  power  must  have  inevitably  become  the  source  and 
cause  of  irritation,  discord,  mutual  hostilities,  and  possibly 
armed  collision  between  them.  To  cement  and  perpetuate 
the  fabric  in  the  bonds  of  enduring  friendship  and  concord, 
absolute  freedom  of  trade  and  commercial  intercourse  was 
established  throughout  the  Union,  and  the  citizens  of  each 
State  guaranteed  all  the  privileges  and  immunities  of  citizens 
in  the  several  States ;  so  that  no  State,  which  traffic  or  his 
calling  induced  a  citizen  of  another  State  to  enter,  might 
impose  on  him  or  his  property  exactions  or  burdens  other 
than  or  different  from  those  to  which  it  subjected  its  own 
citizens.  But  this  alone  might  prove  inadequate  protection. 
Each  State,  in  the  exercise  of  its  reserved  sovereignty  and 
police  power,  might  still,  for  the  safety  of  commerce  while 
in  transit  within  its  borders,  establish  rules  and  regulations 
and  require  the  instrumentalities  thereof  to  be  furnished 
with  appliances  and  equipments,  different  from  and  incon- 
sistent with  those  established  and  required  by  every  other 
State ;  so  that  the  carrier  of  interstate  or  international  com- 
merce might,  at  every  State  line  which  he  crossed,  encounter 
a  body  of  rules,  regulations  and  requirements,  with  which 
he  was  not  and  could  not  have  been  prepared  to  comply. 
To  provide  against  such  possibility  Congress  was  empow- 


55 

ered  to  prescribe  rules  for  the  regulation  of  such  commerce 
which  should  have  uniforni  operation  in  each  and  all  of  the 
States.  As  said  by  Mr.  Justice  Field,  speaking  for  the 
Court,  in  Welton  vs.  State  of  Missouri,  91  U.  S.,  275,  280, 
Chief  Justice  Waite  and  the  other  eminent  jurists  then  on 
the  bench  concurring :  "It  will  not  be  denied  that  that  por- 
tion of  commerce  with  foreign  countries  and  between  the 
States  which  consists  in  the  transportation  and  exchange  of 
commodities  is  of  national  importance  and  admits  and  re- 
quires uniformity  of  regulation.  The  very  object  was  to  in- 
sure this  uniformity  against  discriminating  State  legislation. 
*  *  *  The  power  which  insures  uniformity  of  commer- 
cial regulation  must  cover  the  property  which  is  transported 
as  an  article  of  commerce  from  hostile  or  interfering  legis- 
lation until  it  has  mingled  with  and  become  a  part  of  the 
general  property  of  the  country,  and  subject  like  it  to  similar 
protection  and  to  no  greater  burden." 

Uniformity  of  Rates  Not  Possible. 

It  is  a  firmly  established  rule  of  law  that  common  carriers 
shall  not  charge  more,  nor  be  required  to  accept  less,  than 
reasonable  rates  of  compensation  for  their  services,  any  rate 
prescribed  by  State  authority  or  by  Federal  authority,  or 
by  the  carrier  to  the  contrary  notwithstanding.  Hence, 
uniformity  of  rate  charges  by  all  common  carriers,  employ- 
ing the  same  kind  of  instrumentality  in  the  transportation  of 
international  or  interstate  commerce,  cannot  be  prescribed 
or  required  by  Congress  as  a  commercial  regulation  without 
violating  this  established  rule  of  law  and  working  intolerable 
injustice  and  oppression;  for  what  may  be  a  reasonable 
rate  for  one  carrier  by  railway  or  other  instrumentality 
may  be  and  in  the  nature  of  things  must  be  unreasonably 
high  and  excessive  or  unreasonably  low  and  confiscatory  for 
other  carriers  employing  the  same  kind  of  instrumentality 
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in  different  States,  or  even  in  the  same  State,  under  dif- 
ferent conditions.  The  commercial  regulations,  uniformity 
of  which  throughout  the  States  is  mandatory,  as  held  in 
Welton  vs.  Missouri,  supra,  do  not  nor  can  include  the  reg- 
ulation of  the  rates  charged  by  carriers,  for  the  reason  that 
no  regulation  or  uniformity  of  such  rates  can,  in  any  degree 
•or  respect,  subserve  any  object  or  purpose  stated  in  Welton 
vs.  Missouri  as  the  object  or  purpose  which  the  authors  of 
the  Constitution  contemplated  and  sought  to  effectuate  by 
empowering  Congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.  Therefore,  because 
uniformity  throughout  the  States  is  peremptorily  required 
of  all  and  the  only  commercial  regulations  which  Congress 
is  empowered  to  prescribe;  because  no  regulation  of  nor 
iinifonnity  in  the  rates  charged  by  carriers  of  international 
or  interstate  commerce  can  subserve  any  object  or  purpose, 
to  effectuate  which  Congress  is  empowered  to  regulate  such 
commerce ;  because  uniformity  in  the  rates  of  such  carriers 
cannot  be  prescribed  and  enforced  without  resulting  in  mak- 
ing the  rates  of  some  carriers  unreasonably  high  or  excessive 
and  of  others  unreasonably  low  or  confiscatory,  the  very  con- 
sequences sought  to  be  averted  and  because  the  authors  of 
the  Constitution  cannot  be  presumed  to  have  intended  to, 
and  they  did  not  delegate  to  Congress  a  power  the  exercise 
of  which  by  it  was  impossible  or  impracticable,  or  could 
effectuate  or  subserve  no  object  or  purpose  for  which  the 
government  was  established,  they,  in  delegating  to  that  body 
the  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  did  not  intend  to,  and  the  Consti- 
tution does  not,  vest  in  it  the  power  to  prescribe  or  regulate 
the  rates  to  be  charged  by  the  carriers  of  such  commerce. 

2.  This  conclusion  is  confirmed  by  other  reasons.  The 
intent  of  the  lawmaker  is  the  law ;  the  absence  of  such  intent 
is  its  negation.    The  makers  of  the  Constitution  were  practi- 
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cal  statesmen  who  framed  a  government  to  which,  and  each 
department  of  which,  they  intended  to  and  did  delegate  only 
practical  powers.  They  intended  to  and  did  delegate  to 
the  legislative  department  only  powers  which,  by  legislative 
enactment,  it  could,  and  as  occasion  or  necessity  therefor 
arose,  it  should  so  exercise.  They  did  not  intend  to,  and  the 
Constitution  they  framed  does  not  delegate  to  that  depart- 
ment any  power  which  it  would  be  or  is  not  only  impractica- 
ble but  impossible  for  it,  by  legislative  enactment,  to  exercise 
for  any  purpose.  It  is  not  only  impracticable  but  physically 
impossible  for  the  two  Houses  of  Congress  to  prescribe  and 
readjust,  from  time  to  time,  reasonable  maximum  or  other 
rate  charges  by  the  multiplied  hundreds  of  carriers  of  inter- 
national and  interstate  commerce  under  multiplied  thousands 
of  different  and  constantly  shifting  conditions.  Therefore,  in 
empowering  Congress  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States  they  did  not  intend  to  and 
the  Constitution  does  not  include  the  impracticable  and  nuga- 
tory power  of  regulating  or  prescribing  maximum  or  other 
rate  charges  of  such  carriers.  That  body  has  never  at- 
tempted by  legislative  enactment  itself  to  exercise  such 
power,  and  neither  frenzy,  nor  folly,  nor  rashness  can  ever 
impel  the  attempt. 

3.  Further,  among  the  powers  expressly  delegated  to 
Congress  by  the  Constitution,  that  of  regulating  or  prescrib- 
ing reasonable  maximum  or  other  rate  charges  by  carriers 
of  international  or  interstate  commerce  is  not  enumerated, 
for  which  reason  it  is  not  among  the  powers  expressly  dele- 
gated to  that  department.  Can  its  delegation  to  that  body 
be  implied  as  necessary  or  proper  for  carrying  into  execution 
any  of  the  powers  expressly  delegated  to  it  ?  The  effective 
exercise  of  implied  power  is  and  can  be  the  only  evidence 
of  its  existence.  The  delegation  to  Congress  of  a  power 
which  it  is  physically  impossible  for  that  body  to  exercise 
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by  legislative  enactment  cannot  be  implied.  As  before  stated 
it  is  physically  impossible  for  the  two  Houses  of  Congress 
to  prescribe,  by  legislative  enactment,  reasonable  maximum 
or  other  rate  charges  by  the  carriers  of  international  or  in- 
terstate commerce,  and  more  certainly  impossible  to  pre- 
scribe rates  which  shall  have  uniformity  of  operation 
throughout  the  United  States ;  and  therefore,  the  delegation 
to  that  body  of  power  to  prescribe  them  cannot  be  implied. 
Hence,  the  power  to  prescribe  maximum  or  other  rate 
charges  of  common  carriers  not  having  been  delegated  to 
Congress  either  expressly  or  by  implication  it  has  not  been 
nor  was  ever  intended  to  be  vested  in  that  body,  and  not  pos- 
sessing the  power  it  cannot  be  by  it  sub-delegated  to  another. 

Resume. 

1.  The  only  subjects  of  international  or  interstate  com- 
merce are  the  persons  and  property  transported;  supra,  2. 
The  rate  charges  by  common  carriers  are  neither  persons  nor 
property  transported,  and  are,  therefore,  not  the  subject  of 
such  commerce. 

2.  The  only  subjects  of  commercial  regulation  are  the 
instrumentalities,  vehicles,  appliances,  agencies,  equipments, 
facilities,  and  conveniences  used  or  employed  by  the  carrier 
in  furthering  the  persons  and  property  by  him  transported 
to  their  ultimate  destination,  and  for  their  protection, 
safety, or  comfort  while  in  transit;  supra,  page  3.  The 
compensation  of  the  carrier  is  neither  an  instrumentality, 
nor  a  vehicle,  appliance,  agency,  equipment,  facility,  or 
convenience  employed  by  him  in  the  transportation  of  per- 
sons or  property,  and  hence,  is  not  the  subject  of  com- 
mercial regulation. 

3.  The  only  object  of  international  or  interstate  regu- 
lation of  commerce  is  the  protection  and  safety  of  the  per- 
sons and  property  transported,  and  their  exemption  from 
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tribute  levied  and  other  burdens  imposed  by  State  authority 
while  in  transit,  supra,  page  6.  Neither  the  reasonableness 
nor  the  unreasonableness  of  the  carrier's  charges  can  contrib- 
ute in  the  slightest  degree  to  the  safety  or  protection  of  the 
persons  or  property  by  him  transported,  nor  their  exemption 
from  tribute  or  burdens  by  State  authority,  and  hence, 
neither  can  be  either  the  subject  nor  the  object  of  commercial 
regulation. 

4.  The  regulation  by  Congress  of  the  compensation  to 
be  charged  by  the  carrier  of  interstate  or  international 
commerce,  is  as  absolutely  inconsistent  with  that  freedom 
of  commercial  intercourse  established  by  the  Constitution 
between  the  States,  as  is  the  regulation  by  that  body  of  the 
prices  current  of  the  mercantile  commodities  transported. 

5.  The  power  to  regulate  or  prescribe  the  compensation 
of  common  carriers  of  such  commerce  is  not  among  the 
express  powers  delegated  by  the  Constitution ;  and  because 
it  is  physically  impossible  for  Congress  to  prescribe  the 
rates  of  multiplied  hundreds  of  carriers  under  multiplied 
thousands  of  constantly  varying  conditions  by  or  accord- 
ing to  any  rule  which  can  have  uniformity  of  operation 
throughout  the  United  States,  or  even  in  any  one  of  them, 
the  delegation  of  the  power  cannot  be  implied. 

6.  To  repeat;  the  power  to  prescribe  maximum  or  other 
rate  charges  of  common  carriers,  not  having  been  dele- 
gated to  Congress  either  expressly  or  by  implication,  it 
has  not  been,  nor  was  ever  intended  to  be,  vested  in  that 
body;  and  not  possessing  the  power,  it  cannot  be  by  it 
sub-delegated  to  another. 

Superfluous  Litigation. 

None  of  the  pending  bills  propose  to  repeal  or  alter 
Section  22  of  the  present  Interstate  Commerce  Law,  which 
expressly  provides  that  "nothing  in  this  Act  contained  shall 
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in  any  way  abridge  or  alter  the  remedies  now  existing  at 
common  lazv  or  by  statute,  but  the  provisions  of  this  Act 
are  in  addition  to  such  remedies." 

I.  Without  this  saving,  every  shipper  of  any  State  hav- 
ing a  cause  of  complaint,  legal  or  equitable,  against  a  car- 
rier of  another  State,  and  every  carrier  of  any  State  having 
a  cause  of  complaint,  legal  or  equitable,  against  a  shipper 
of  another  State,  respecting  the  reasonableness  or  unreas- 
onableness of  rates  whether  prescribed  by  State  authority, 
or  by  Federal  authority,  or  by  the  carrier,  is  guaranteed 
the  constitutional  right  to  have  it  judicially  inquired  of  and 
determined  by  due  process  of  law  in  some  proper  Federal 
Court  of  original  jurisdiction,  of  which  right  he  cannot 
be  lawfully  deprived  by  the  United  States,  nor  by  any  State, 
nor  by  any  department  of  the  government;  and  it  is  the 
constitutional  right  and  duty  of  such  Court  to  take  jurisdic- 
tion of  and  determine  such  controversy,  of  which  it  cannot 
be  divested  nor  relieved  by  any  enactment  of  the  legislative 
department  or  otherwise.  As  held  in  Reagan  vs.  Farmers' 
Loan  &  Trust  Co.,  154  U.  S.,  1052,  (Nat'l.  Rep.  System)  : 
"It  has  always  been  recognized  that,  if  a  carrier  attempted 
to  charge  a  shipper  an  unreasonable  sum,  the  courts  had 
jurisdiction  to  inquire  into  the  matter  and  to  award  to  the 
shipper  any  amount  exacted  from  him  in  excess  of  a  reas- 
onable rate,  and  also,  in  a  reverse  case,  to  render  judgment 
in  favor  of  the  carrier  ,for  the  amount  found  to  be  a  reas- 
onable charge.  The  province  of  the  courts  is  not  changed, 
nor  the  limit  of  judicial  inquiry  altered,  because  the  legisla- 
ture, instead  of  the  carrier,  prescribes  the  rates.  *  *  * 
There  can  be  no  doubt  of  their  power  and  duty  to  inquire 
whether  a  body  of  rates  prescribed  by  a  legislature  or  by  a 
commission  is  unjust  and  unreasonable,  and  such  as  to 
work  a  practical  destruction  to  rights  of  property,  and,  if 
found  so  to  be,  to  restrain  its  operation." 
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2.  The  several  Bills  before  Congress  recognize  this  con- 
stitutional right  of  the  carrier  to  his  day  in  court,  and  the 
constitutional  obligation  o,f  the  court  to  hear  and  determine 
his  complaint,  for  neither  of  them  undertakes  to  make  any 
order  of  the  Commission  fi.nal,  but  provides  for  instituting 
in  some  proper  court  an  action  at  law  or  suit  in  equity  to 
enforce  or  restrain  it,  to  which  the  carrier  shall  be  made  a 
party,  obviously  intending  and  expecting  that  such  action 
or  suit  will  preserve  to  him  his  day  in  court.  Thus  two 
judicial  proceedings  are  required,  one  by  and  before  the 
Commission,  the  other  in  and  by  the  Court,  before  a  contro- 
versy between  the  shipper  and  carrier  is  finally  determined. 

3.  As  the  finding  and  judgment  of  the  Commission  es- 
tablishes no  principle,  terminates  no  litigation,  settles  noth- 
ing, and  concludes  nobody,  and  as,  notwithstanding  it,  the 
pending  Bills  concede  that  judicial  inquiry  by  some  proper 
court  must  be  ultimately  invoked  before  finality  can  be 
reached,  is  it  not  the  part  of  wisdom  and  sound  policy  to 
provide  some  mode  of  commercial  regulation  under  which 
shippers  and  carriers,  in  the  exercise  of  their  constitutional 
right,  may  invoke  judicial  inquiry  and  determination  by 
the  proper  court  in  the  first  instance,  thereby  avoiding  su- 
perfluous litigation,  while  preventing  encroachment  upon 
the  judicial  by  the  legislative  department  That  such  mode 
of  regulation  is  not  only  possible,  but  practicable  and  sim- 
ple, will  next  be  shown. 

The  Beneficiaries  of  Commerce. 

Mercantile  commerce  is  traffic  in  mercantile  commodities. 
International  commerce  is  the  bringing  into  the  United 
States,  by  whatever  instrumentality,  means,  or  mode  of 
transit,  mercantile  commodities  for  the  purpose  of  traffic. 
Interstate  commerce  is  the  transfer  of  mercantile  commodi- 
ties, by  whatever  instrumentality,  means,  or  mode  of  transit. 
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from  one  State  or  Territory  to  another  for  like  purpose. 
Whoever,  for  the  purpose  of  traffic,  so  transfers  mercantile 
commodities,  in  whatever  mode  or  by  whatever  instrumen- 
tality, whether  such  instrumentality  is  owned  by  himself  or 
another,  is  engaged  in  interstate  commerce.  The  character 
of  such  commerce  is  not  dependent  on  nor  determined  by 
the  mode  of  transit,  or  the  instrumentality  by  which  it  is 
effected,  nor  by  the  ownership  of  such  instrumentality. 
Live  stock  so  transferred  by  driving  overland,  or  conveyed 
by  rail  or  vessel,  the  commodities  of  the  merchant  or  manu- 
facturer so  transferred,  whether  by  some  instrumentality 
owned  by  himself  or  by  a  common  carrier;  petroleum  so 
transferred  by  private  pipe-line ;  and  every  other  mercantile 
commodity,  in  whatever  manner  transferred  for  such  pur- 
pose, is  interstate  commerce.  The  ranchman  who  drives  or 
ships  his  livestock  from  one  State  or  Territory  to  another; 
the  manufacturer  who  so  ships  his  own  products ;  the  Stand- 
ard Oil  Company,  which  effects  such  transfer  by  its  own 
private  pipe-lines ;  the  middle-man  who  so  transfers  the  com- 
modities of  his  purchase,  are  all  engaged  in  interstate  com- 
merce, subject  equally  and  alike  to  Federal  regulation  under 
Clause  3,  Section  8,  Art.  I,  of  the  Constitution. 

The  classes  of  persons  whose  interests,  if  they  can,  ought 
to  be  subserved  by  the  Federal  regulation  of  commerce, 
are  the  millions  of  agricultural  and  other  producers  who  are 
concerned  to  have  fair  prices  for  their  products,  which  can 
reach  the  general  market  only  through  middlemen,  and  the 
multiplied  millions  of  consumers  who  are  interested  in  low 
or  moderate  prices  for  the  commodities  they  must  purchase 
for  use  or  consumption.  Few  of  the  pending  bills  propose 
to  subserve  their  interests  better  in  any  respect  than  does  the 
law  as  it  existed  when  the  Commerce  Commission  was  cre- 
ated, and  still  exists.  That  law  furnishes  an  ample  and  com- 
plete remedy  against  unreasonably  high  or  excessive,  and 
against  discriminating  charges  by  common  carriers.     If  one 
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dollar  per  ton  is  a  reasonable  rate,  and  the  carrier  exacts 
one  dollar  and  ten  cents  from  Armour  &  Co.  for  transport- 
ing their  vast  commerce,  they  can  recover  the  amount  of  the 
excess  from  the  carrier  in  an  action  at  common  law  without 
the  aid  and  irrespective  of  the  Commerce  Commission.  So, 
if  the  carrier  charges  Armour  &  Co.  only  the  reasonable 
rate  of  one  dollar,  yet  discriminates  against  them  by  simul- 
taneously charging  Smith  &  Co.  only  ninety  cents  for  trans- 
porting the  like  class  of  commerce.  Armour  &  Co.  can  re- 
cover from  the  carrier  the  amount  of  such  discrimination 
in  a  like  action  at  common  law.  Or,  if  the  carrier  persists 
in  excessive  or  discriminatory  charges  against  Armour  & 
Co.,  they  ma.y  go  into  Chancery  and  have  him  restrained  by 
injunction.  Few  of  the  pending  bills  propose  anything  dif- 
ferent from  this  in  effect,  but  only  to  accomplish  the  same 
thing  in  a  more  circuitous  method,  and  by  relieving  the  ship- 
per of  the  trouble  and  expense  of  protecting  his  own  inter- 
ests. They  propose  that  the  Commission  shall  prescribe 
what  in  its  opinion  are  reasonable  rates,  and  that,  if  the  car- 
rier shall  thereafter  charge  Armour  &  Co.  any  higher  rate, 
or  shall  discriminate  in  his  charges  against  them  in  favor  of 
Smith  &  Co.  or  other  shipper.  Armour  &  Co.  may  then  go 
into  court  and,  in  an  action  at  common  law,  recover  from 
the  carrier  the  amount  of  such  excess  or  of  such  discrimina- 
tion. But  in  either  case  the  amount  of  recovery  is  only  taken 
from  the  carrier's  profits  and  put  into  the  pockets  of  Armour 
&  Co.,  thus  swelling  their  profits,  the  millions  of  producers 
and  the  multiplied  millions  of  consumers  getting  no  part  of 
it  nor  any  benefit  therefrom,  unless  Armour  &  Co.  volunta- 
rily choose  to  pay  higher  prices  to  the  producer  or  charge 
lower  prices  to  the  consumer.  The  whole  contention  seems 
narrowed  to  a  struggle  about  profits  between  carriers  and 
shippers,  and  between  shippers  themselves,  in  which  the 
apparent  purpose  of  some  of  these  bills  is  to  restrict  the 
carrier  to  reasonable  profits  while  furnishing  to  dealers  in 
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and  shippers  of  such  commerce  a  wider  margin  and  a  free 
hand,  the  interests  of  producers  and  consumers  being  lost 
sisfht  of. 
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Declaratory  Legislation. 

While  it  is  competent  to  enact  legislation  declaratory  of 
common  law  rights,  or  denunciatory  of  mischiefs  which  that 
law  condemns,  yet  what  is  commerce  with  foreign  nations 
and  among  the  several  States;  who  shall  be  deemed  to  be 
engaged  therein ;  when  and  where  a  commodity  in  transit 
shall  be  deemed  international  commerce  and  when  and  where 
it  shall  be  deemed  interstate  commerce;  whether  the  existing 
or  published  rates  of  carriers  are  or  are  not  reasonable,  and 
what  practices  by  them  shall  be  deemed  discriminatory  as 
between  shippers,  commodities,  ports,  places,  stations,  ship- 
ping points,  or  localities,  are  all  questions,  not  for  legislative 
but  for  judicial  definition  and  determination.  An  example 
of  such  declaratory  legislation,  showing  its  purpose  and  pro- 
priety, is  the  following: 

(a)  No  common  carrier  shall  charge  more  nor  be  re- 
quired to  accept  less  compensation  for  transporting 
either  international  or  interstate  commerce  than  his  ser- 
vices are  reasonably  worth;  nor  charge  for  transport- 
ing any  class  of  such  commerce  to  or  from  any  port,  place, 
station,  shipping  point,  or  locality,  a  rate  or  sum  which, 
though  not  unreasonable  in  itself,  constitutes  unjust  and 
prejudicial  discrimination  against  it,  its  business  and  ship- 
pers, when  compared  with  the  rate  or  rates  published  or 
charged  for  transporting  the  like  amount  and  class  of  such 
commerce  to  or  from  the  same  or  any  other  port,  place,  sta- 
tion, shipping  point,  or  locality ;  nor  charge  such  widely  dif- 
ferent rates  for  transporting  different  classes  of  commerce  to 
or  from  the  same  port,  place,  station,  shipping  point,  or  local- 
ity, as  to  constitute,  relatively,   unreasonable,  unjust,   and 


65 

prejudicial  discrimination  between  them;  nor  discriminate 
between  shippers  by  charging  either  less  than  the  other  for 
substantially  equal  and  similar  services;  nor  by  the  allow- 
ance to  either  of  rebates,  drawbacks,  commissions,  differ- 
entials or  preferential;  nor  by  allowances  on  account  of 
transfer,  switching,  terminal,  or  elevator  charges;  nor  on 
account  of  bridge  tolls,  ferry  tolls,  lockage  tolls,  or  wharf- 
age; nor  on  account  of  any  services  rendered,  or  instru- 
mentalities or  supplies  furnished,  by  any  shipper;  nor 
unjustly  discriminate  between  shippers,  ports,  places, 
stations,  shipping  points,  or  localities,  in  furnishing  ve- 
hicles, instrumentalities  and  means  of  transportation,  or 
in  any  other  manner  or  by  any  other  device. 

1 .  The  first  clause  above  prohibits  rates  or  charges  which 
are  per  sc  excessive  or  unreasonably  high. 

2.  The  second  clause  is  intended  to  cover  the  matter  of 
long  hauls  and  short  hauls,  for  which  purpose  the  language 
"to  or  from  any  port,  place,  station,  shipping  point,  or  lo- 
cality," exactly  covers  the  case,  without  using  the  words 
long  haul  or  short  haul,  over  the  same  portion  of  line,  in  the 
same  or  different  directions,  thus  leaving  the  whole  question 
for  the  court  to  determine  whether,  under  the  circumstances, 
a  greater  sum  charged  for  a  short  haul  than  for  a  long  haul 
is  or  is  not  unreasonable  or  unjust  in  the  particular  case  be- 
fore it. 

3.  The  third  clause  sufficiently  suggests  its  purpose,  which 
is  to  prevent  one  class  of  commerce  from  bearing  a  greater 
relative  burden  than  another  class. 

Such  declaratory  legislation  does  not  create  any  right 
which  the  common  law  does  not  recognize,  nor  denounce  any 
mischief  which  that  law  does  not  condemn,  and  for  which  it 
does  not  furnish  judicial  remedy.  But  the  propriety  of  its  en- 
actment for  the  purpose  of  reference  in  enacting  other  legis- 
lation respecting  it,  is  obvious.     Thus : 
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(b)  Every  common  carrier  who  does  or  practices  any 
of  the  things  condemned  and  forbidden  in  and  by  paragraph 
(a),  shall  forfeit  as  penalty  therefor  the  sum  of  ten  thous- 
and dollars,  etc.     So  the  following: 

(c)  Whenever  complaint  is  made  to  the  Interstate  Com- 
merce Commission,  that  a  named  carrier  is  doing  or  prac- 
ticing any  of  the  things   forbidden  in  and  by  paragraph 
(fl),    it   shall   be  the   duty  of   the   Commission,   if   it   has 
reason  to  believe  there  is  probable  ground  for  the  com- 
plaint, to  forthwith  file  or  cause  to  be  filed  in  the  proper 
circuit  court  against  the  carrier  complained  of,  a  petition 
in  the  name  of  the  United  States,  or  some  officer  there- 
of,  praying   that   the   offending   carrier   be   enjoined,    etc. 
Under  such  proceeding  the  court  may,  by  process  of  attach- 
ment as  for  contempt,  and  the  imposition  of  heavy  pecuni- 
ary penalities,  or  by  imprisonment  if  need  be,  compel  the 
offending    carrier  to    desist    from    such    practices.      The 
imposition    of    a    few    such    penalties    and    imprisonments 
would  have  the  salutary  effect  of  bringing  all  such  carriers 
to  a  sense  of  their  duty  to  observe  the  law.     It  is  not  the 
creation  of  new  rights,  but  the  rigorous,  speedy,  and  impar- 
tial enforcement  of  existing  rights;  not  the  cumulation  of 
mischiefs   or    remedies   therefor,    but   the   application    and 
enforcement  of  existing  remedies,  to  restrain  mischiefs  al- 
ready recognized,  which  is  needed.    To  this  end  and  for  this 
purpose,  the  assumption  by  the  government  of  the  enforce- 
ment of  existing  rights  and  remedies  is  indispensable,  for 
the  reason  that  multiplied  thousands  of  small  shippers  cannot 
afford  the  cost  and  expense  of  prosecuting  in  their  individual 
names  in  view  of  the  small  amounts  involved,  on  account  of 
which  carriers  continue  their  unreasonable,  unjust,  and  dis- 
criminatory practices  with  impunity,  and  go  "unwhipped  of 
justice." 

W.  H.  WEST. 


JOSEPH     BEINSON     FORAKER 

SEMIOR    U.S.SEMATOR     RROM    OHIO 


JOSE,PH  BE.NSON  FORAKEK 

Senior  United  States  Senator  from  Ohio. 


BY    HENRY    A.    PAVEY 


SENATOR  FO  RAKER  narrowly 

I 

■     missed  1  einp:  1  orn  on  the  seventieth 

anniversniy  of  the  Xation's  birth  ; 

s  eyes  leaving  opened  to  tbe  darkness 
iid  tlie  light  of  this  world  on  July  5th, 

146,  on  his  father's  farm  near  Rains- 
hrough.  Highland  County,  Ohio. 

Nature  was  kind  to  the  youngster  and 
jaced  him  in  an  environment  at  onee 
]Cturesque  and  pastoral,  where  he  grew 
1  boyhood  in  close,  sympathetic  famil- 
irity  with  all  her  varying  moods.  To 
le  east  the  wild  gorges  and  ravines  of 
jiint  Creek  and  Rocky  Fork  bordered 
le  high  hills  that  stretch  away  into    the 

ue  distance  of  Pike  and  Ross  Counties; 

lile  to  the  west  and  north  the  farm 
Inds  merged  in  the  famous  Corn  Belt  of 
(:iio,  blending  lowland  and  highland  far 
iid  near  in  the  landscape  about  his  child- 
l»od's  home. 

Fate  was  not  less  kind  in  bestowing 
Doii  him  the  parents  she  did.  In  this 
(y  of  snobbery  and  parvenu  caste  when 
te  7iouveau  riche  and  their  imitators 
lake  spectacles  of  themselves  before  gods 
;id  men  in  their  ridiculous  efforts  to 
lake  genealogical  trees  grow  green  on 
le  barren  rocks  of  myth,  and  in  the 
Hunting  of  appropriated  Coats  of  Arms 
(  unknown  significance  and  utter  irrele- 
■«ince,  one  sympathizes  with  the  remark 
<  Barry  Wall — that  he  was  "Proud  to 
lace  his  descent  in  an  unbroken  line  from 
Is  father  and  mother."  It  is  a  pride 
le  Ohio  Senator  may  also  feel,  for  his 


father  and  mother  were  of  the  best  types 
of  the  strong  hardy  race  of  pioneers  that 
came  from  New  England  to  unite  with 
the  stream  of  immigrants  from  Virginia 
and  North  Clirolina  in  the  settlement  of 
Southern  Ohio  He  owes  them  much  for 
the  physical  and  mental  heritage  he  holds 
in  fee  from  them  and  for  the  moral  train- 
ing they  gave  him,  and  he  always  gladly 
acknowledged  his  debt  and  ever  strove 
as  a  dutiful  son  should  to  cancel  it  by 
every  means  that  opportunity  afforded  or 
that  love  could  suggest.  Both  died  re- 
cently, full  of  years  and  honors.  They 
had  lived  to  see  their  son  a  successful 
lawyer,  an  upright  judge,  twice  Gov- 
ernor of  his  State,  and  well  nigh  through 
his  first  term  in  the  United  States  Senate, 
and  to  see  his  name  blazoned  in  the  news- 
papers of  the  country  as  a  probable  Pres- 
ident of  the  United  States.  They  met 
his  colleagues  in  the  Senate  and  his  dis- 
tinguished associates  in  public  life,  and 
with  such  bearing  that  their  son  was  fain 
to  own  that  he  had  as  much  cause  for 
pride  in  the  relationship  as  they. 

Joseph  Benson  was  the  Christian  name 
they  bestowed  upon  him  in  honor  of  the 
once  famous  English  Methodist  preacher, 
Controversialist ,  and  Comm  en  t  a  t  o  r. 
"Ben"  Foraker  was  and  is  the  name  by 
which  he  will  always  be  known  to  his 
family,  friends  and  army  comrades.  His 
surname,  when  spoken  afar,  often  sounds 
strangely  to  the  ears  of  his  relatives  and 
old   neighbors,  who,  when  in    188,^,  they 
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run    H  1  G  H  1.  A  N  D    MAGAZINE. 


came  to  Hillsborough  with  an  immense 
delegation  to  hear  him  as  candidate  for 
Governor  address  a  big  mass  meeting 
— bore  a  huge  transparency  inscribed; 

A     4     ACRE     LOT. 

That's  the  way  it  was  pronounced  before 
he  became  famous. 

There  were  no  kindergartens  in  rural 
Ohio  when,  at  the  age  of  five  years,  as 
was  then  the  custom,  Ben  Foraker  ma- 
triculated   at    the  little   country    school 
house   in   Paint  township.     The  ardent 
zeal  he  now  brings  to  every  task  he  es- 
says to  perform,  distinguished  him  then 
and  such  was  his  progress  that  a  few 
years  only  were  needed  to  bring  him  to 
that  goal    of   the  country  school   boy's 
ambition — the  Higher  Arithmetic;  for  at 
that  time,   more   than    at   present,   the 
measure  of  intellectual  capacity  in    the 
Country  School  was  the  ability   of  the 
youth  to  "Cipher"  easily  through  Ray's 
Third    Part,    and   Ray's    Higher  Arith- 
metic—through  the    "Third   Part"    at 
fifteen  evidenced  a  high  order  of  talent — 
through  the  "Higher"at  sixteen  demons- 
trated genius,  and  the  prohpets  began  to 
foresee  future  greatness,   and   predict  it, 
as  did  Uncle  Sammy  Newell,  who  owned 
the  local  mill,  and  once  saved  the  emVjryo 
Statesman's  life  by  rescuing   him  nearly 
drowned  from  the  mill  pond   into   which 
he  had  fallen  and  foretold  that  the  young 
Foraker  would  one  day  be  Governor   of 
his  State. 

His  mathematical  tasks  accomplished, 
the  precocious  youth,  like  a  well  known 
character  of  fiction,  wanted  m  o  r«e  . 
More,  the  country  school  could  not  be- 
stow, and  he  came  to  Hillsboro  at  the 
age  of  sixteen  to  enter  the  office  of  the 
County  Auditor  as  clerk,  where  howev^er, 
he  remained   but    a   short    time    for  his 


thoughts  were  distracted  from  the  fig- 
ures of  the  Duplicate  and  coui.ty  bills  by 
the  great  Civil  War,  then  on  in  earnest. 
The  earth  was  shaken  by  the  tread  of 
hurrying  armies  and  the  air  was  filled 
with  the  war  cries  of  the  gathering  hosts, 
the  issue  of  whose  strife  was  to  deter- 
mine the  fate  of  the  Union. 

With  an  irresistible  lonying   the  boyj 

burned  to  be  ''at  the  front"  and   at   thel 

age  of  sixteen,  with  the  co  is-ent  of  hisf 

parents,  the  slender  but  wiry  youth   en-il 

listed  in  Company  A  in  the   SQtli    Regi-ii 

ment   of   Ohio    Volunteers.      With   hisi^, 

regiment  he  passed  at   once  into  activtVj 

service.         Hard    marches    were   niade.| 

Skirmishes   and    general   en^agemen  tsj 

thinned  its  ranks.    Young  Foraker  nevei, 

grew  tired,  never  fell  sick,  nor  ever   fell 

behind      At  the  age  of  seve  iteen,  at  tluijj 

'  battle   of   Lookout    Mountain,    he   was. 

First  Lieu'enant  and  led  his  company  ini 

the  desperate,  but  successfu)  assault  orij 

Missionary  Ridge,  where  he  was  the  firs'- 

man  of  his   regiment  over   the  enemy')  | 

works — and  it  was  in  tlie   front   of  th<< 

attacking  column.     In    both    battles  o, 

Atlanta,  at  Resacca,  Burnt  Hickory\ 

Peachtree   Creek     and   el>ewhere   t  h » 

the  youthful  soldier   with  his  regiment 

participated  in  the  fighting,  at  the  front 

Soon  after  tlie  fall  of  Atlanta,  in  Julyi( 

1864,  Foraker  was  detailed  for  duty  in 

the  Signal  Corps,  and  in  that  capacity 

serving  on  the   staff  of   Major-Genera; 

Slocum,  he  accompanied  Sherman's  arm; 

on  its  March  to  the  Sea. 

On  the  14th  day  of  June  1865 — a  vet 
eran  not  yet  nineteen  years  old  and  hold 
ing  the  rank  'of  Captain,  he  was  mui| 
tered  out  at  Camp  Dennison,  Ohio. 

With  much  knowledge  of  Nature  an 
of  human  nature  acquired  in  his  fan| 
life  and  army  .service  Foraker  at  one 
resumed  his  interrupted  studies,       H 
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pent  two  years  at  the  Wesleyan  Uuiver- 
ity,  Delaware,  Ohio;  and  two  years  more 
t  Cornell  University,  Ithaca,  N.  Y.. 
rom  whence  he  graduated  in  June  1.S69. 
At  the  University  he  didn't  learn  to 
hoot  craps,  play  poker,  nor  to  smoke 
igarettes.  Not  even  football  lured  him; 
lut  he  was  on  something  better  than 
■peaking  terms  with  the  curriculum;  and 
It  asked  to  translate  his  latin  diploma  he 
70uld  have  been  able  to  state  its  sub- 
tance,  if  not  to  render  it  literally. 

While  at  Cornell  he  began  the  study 
If  law.  On  his  return  to  Ohio  he  con- 
^nued  his  law  studies  in  the  office  of 
lidge  James  Sloane  at  Cincinnati,  Ohio, 
[e  was  admitted  to  the  bar  in  October 
869  and  at  once  entered  upon  the  prac- 
ce  of  the  law  and  achieved  success  by 
eserving  it. 

In  October  1870  he  was  married  to  Miss 

ilia  Bundy,  a  daughter  of  the  Hon.  H. 

Bundy  of  Wellston,  Ohio,    whom    he 

r 

!•  let  at  Delaware  when  both  were  students 
;  that  place.  The  young  couple  began 
leir  first  modest  housekeeping  at  Nor- 
ood  a  suburb  of  Cincinnati.  Lat  e  r 
ley  removed  to  a  more  pretentious  home 
11  Walnut  Hills,  Cincinnati.  Five 
^ildren.  two  sons  and  three  daughters 
lessed  their  home,  and  all  are  living, 
wo  of  the  daughters  are  married. 
Dseph  Benson,  Jr.  was  admitted  to  the 
ar  after  his  graduation  from  the  Uni- 
ersity.  Soon  afterward  he  entered  the 
.rmy  and  served  with  the  rank  of  Cap- 
lin  through  the  Spanish- American  war; 
nd  is  now  Vice  President,  and  an  active 
lanager  of  the  Cincinnati  Traction  Corn- 
any.  Miss  Louise,  the  unmarried 
j laughter,  and  her  brother  Arthur  St. 
*t flair,  a  youth  of  fourteen,  reside  with 
^i^ rieir  parents  at  the  elegant,  but  always 
^Jospitable  home  on  Sixteenth  Street  in 
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Washington.  The  Senator  and  Mrs. 
Forakerare  both  domestic  in  their  tastes 
and  their  home  life  has  always  been  an 
ideal  one,  yet  they  have  never  neglected 
any  of  their  social  duties,  and  at  the 
Capital  they  are  prominent  as  leaders  in 
its  liighest  and  best  social  circles. 

Ben  Foraker  never  hid  his  light  under 
a  bushel.  Cincinnatians  saw  it  and  rec- 
ognized in  him  a  man  of  superior  ability: 
with  that  recognition  came  publi  c  d  e  - 
mands  upon  the  young  lawyer  to  lend  his 
energy  and  talents  to  the  public  service. 
He  did  not  at  first  take  kindly  to  the  sug- 
gestions of  those  who  would  bestow  po- 
litical honors  upon  him.  He  was  inter- 
ested, absorbed,  and  busy  in  his  pro- 
fession, yet  was  he  a  patriot  and  a  politi- 
cian by  birth  and  training;  and  none  liv- 
ing has  a  better  right  than  he  to  claim 
charter  membership  in  the  National 
Rei)ublican  Party— a  claim  that  has  a 
good  foundation  upon  an  incident  re- 
lated to  the  writer  by  his  mother  soon 
after  his  first  election  as  U.  S.  Senator. 
It  happened  in  1856,  in  the  Presidential 
Campaign  of  that  year  when  John  C. 
Fremont,  the  first  Republican  nominee 
for  the  Presidency,  opposed  James 
Buchanan,  the  Democratic  candidate. 
Young  Foraker  was  then,  as  ever  since, 
an  ardent,  zealous  Republican.  With 
all  the  enthusiam  of  his  nature  and  con- 
victions, he  entered  the  fray  in  behalf  of 
Fremont  to  do  all  that  a  small  bjoy  could. 
He  hied  him  to  the  woods  and  cut  a 
vigorous  tall  sapling  for  a  flag  staff,  and 
with  severe,  indefatigable  labor  suc- 
ceeded in  dragging  it  to  the  yard  of  the 
farm  house  where  he  dug  a  hole  for  its 
base;  but  his  childish  strength  was  not 
adequate  to  the  task  of  "raising"  it; 
wherefore,  not  to  be  bafiled  he  drafted  an 
elder  sister  into  his  service,  and  together 
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they  planted  the  staff  from  which  his 
defiant  banner  fl«)ated  until  the  announce- 
ment of  Fremont's  defeat  and  Buchanan's 
triumph.  Needless  to  say  Ben  Foraker 
has  been  an  orthodox  Republican  ever 
since.  He  never  wabbles,  and  ne  v  e  r 
jumps  the  reservation.  He  takes  his 
politics  from  the  Republican  party 
straight  and  not  from  any  individual  in 
or  out  of  the  party. 

True,  in  the  early  years  he  heard 
voices  whispering  of  honors  to  be  won 
in  the  political  arena;  and  about  the  mid- 
dle Seventies  he  had  vague  dreams  of  the 
County  Solicitor's  Office;  of  the  Prose- 
cutor's Office,  and  in  1876  not  seeking 
the  nomination,  he  was  put  on  the  tick- 
et for  Common  Pleas  Judge.  Eph  Hol- 
land, a  noted  gambler  of  that  time,  was 
Boss  of  Cincinnati  politics,  and 
Foraker  was  defeated  along  with  the  rest 
of  the  ticket.  That  same  year,  JudKC 
Baxter  of  the  U.  S.  Circuit  Court  made 
him  Chief  vSupervisorof  Elections  for  the 
Southern  District  of  Ohio,  and  he  dis- 
charged the  duties  of  that  delicate  and 
difficult  position  so  fairly  and  well  that 
Democrats  vied  with  Republic  a  n  s  in 
praising  his  faithfulness  to  the  trust  re- 
posed in  him. 

At   the   Spring   Election   of  1879, 
Foraker  was  elected  as  a  Jud^e   of   the 
Superior  Court  for  the  term  of  five  years. 
Doubtless  that  prize  looked  uood  to  him 
in  the  beginning,  and  he  entered  upon  the 
discharge  of  his  judical    duties    with  all 
his  characteristic  ardor  and  industry;  but 
the  task  was  irksome  to  the  ardent,    im- 
petuous man  of  action,   and.   although 
eminently    well    qualified  intellectually, 
morally,  and  by  legal  attainments  to  dis- 
tinguish himself  as  a  jurist,   and   bestow 
fresh   honors   upon   a   Bench   that   had 
been    honored    by  so  many    Eminent 


Judges;  and  he  honored  the  positio-: 
while  he  filled  it,  yet  the  tasks  impose- 
upon  him  were  not  congenial  to  his  na 
ture,  and  he  pined  and  fell  ill  after  thre 
years  of  splendid  service  ,  a  n  d  w  a 
obliged  to  resign  because  of  his  failin; 
health. 

By  temper  and  temperament  and  Ns 
ture's  design  an  Advocate,  it  would  havi 
killed  him  to  sit  as  Umpire  over  a  ganji 
played  by  Advocates, 

When  he  tendered  his   resignation  t 
Gov.  Foster,  the  Bar  of  Hamilton  Count, 
without  regard   to  political   views  pre* 
tested  against  an  acceptance;  but  the  n< 
cessity  created  by  Judge   Foraker's   faiij 
ing  health  was  imperative,  and  the  Go^i 
ernor  could  not  refuse  to  release  himAj 
Pegasus  would  have  made  an  excellei 
plough  horse,  no  doubt,  if  bred   for  thi 
station  in  life,  but  he  had  wings  that  ca 
ried  him  from  the  furrow  to  the  star  , 
After   a   year   spent  in   repairing  h  I 
shattered  health,  Judge   Foraker  in  tl 
autumn  of  1883  accepted  the  Republics 
nomination  for  Governor,  against  Judj  j 
Hoadly,  and  made  a   gallant    race  th 
ended  nevertheless  in  defeat;  because 
was  "An  Off  Year  in  Ohio." 
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However,  he  resolved  to  "pick  his  flr 
and  try  it  again"    and   he   did   in    188 
defeating  Gov.  Hoadly,   who  was  a  c 
didate  for  a  second  term. 

In  1887  Gov.  Foraker  was  re-ele 
by  a  handsome  majority.  In  1889,  a 
other  "Off  Year  in  Ohio,"  he  was  noi 
inated  a  fourth  time  by  his  party,  b 
was    defeated    by  James  E.   Campbc 

Considered  from  a  utilitarian  point 
view,  the  governorship  of  Ohio   is  no 
good  job.     The   chief  executive  of  1 
State  receives  $8,000.00  per   annum, 
office  in  the  State  House,  and  his  privi 
Secretary  and  Clerk  are  paid  by  the  Sta 
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iut  the  Governor  is  not  "found."  If  he 
vants  an  Executive  Mansion  he  rents  or 
mj'S  one  at  his  own  expense,  the  State 
Hits  the  problem  of  maintaining  the  of- 
icial  and  social  dignity  of  the  great  and 
vealthy  Commonwealth  of  Ohio  on  $8,000 
)er  annum  up  to  her  Governors  ;  and 
majority  of  them  in  the  last  forty  years, 
ome  of  them  very  rich  men,  have  "gone 
)roke"  in  the  office,  or  soon  after  leaving 
t.  Blessed  someway,  doubtless,  are  the 
Governors  of  Ohio,  if  it  be  indeed  "More 
>lessed  to  give  than  to  receive;"  for  the 
)il  Inspectors  of  that  State,  who  receive 
heir  appointment  from  the  Governor, 
11  get  rich  while  the  Executive  grows 
)oor. 

Foraker  retired  from  the  office  in  Jan- 
lary  1890,  little  more  than  even  with  the 
i^)rld;  in  fact,  if  there  was  a  balance  it 
las  on  the  wrong  side  of  the  ledger ;  but 
.ie  had  formed  a  wide  acquaintance  with 
•ublicmen,  and  people  everywhere.  Like 
ames  G.  Blaine  he  never  forgets  a  name 
r  face,  and  thus  is  able  to  hold  acquaint- 
nces  and  make  them  his   friends. 

He  had  been  a  positive  and  aggressive 

orce  in  statecraft  and  politics,    and   had 

ecome  a  National  figure  of  prominence 

nd  importance.      Eloquent  and    mag- 

letic,  frank,  candid,  cordial,  and  always 

ggressive,  he  was  the  idol  of  the  young 

Republicans  of  his  State,  whose  well   re- 

nembered    slogan  in  all  his  campaigns 

vas  "Vim,  Vigor  and  Victory,"  and  they 

;ave  and  still  give  him  a  personal  loyalty 

nd  devotion  like  that  accorded  iu   his 

lay  to  Tom   Corwin,  "The  waggoner 

toy."      Even   the   epithets   applied  to 

foraker  by  his  political  foes  were  so  de- 

icriptive  of   the  virile   qualities  of  the 

nan  thai  they  inured  to  his  benefit,    and 

^oon  became  obsolete. 

From  the  Governor's  office  he  passed 
it  once  and  with  greatly  enhanced  pres- 


tige to  a  large  and  lucrative  law  practice 
the  returns  from  which,  with  wisely 
managed   investments,   it   is  said,  place 

his  fortune  in  the  coveted  seven  figures 
column. 

In  1892  the  friends  of  Governor  For- 
aker in  and  out  of  the  legislature  were 
enthusiastic  in  their  advocacy  of  his 
election  to  the  United  States  Senate  to 
succeed  Senator  Sherman;  but  in  Ohio  at 
that  time  there  was  a  theory  current  that 
Sherman  held  his  seat  in  the  Senate  by 
a  prescriptive  title,  good  until  death  or 
promotion  should  vacate  it.  That  theory 
prevailed  in  the  Republican  legislative 
caucus;  but  there  was  a  large  minority 
vote  for  Foraker,  and  it  was  apparent  that 
a  very  large  proportion  of  the  Repub- 
lican party  in  the  State  was  behind  his 
candidacy,  particularly  the  young,  active, 
aggressive  element  with  its  great  and 
growing  enthusiasm  for  the  popu  1  a  r 
leader,  who  to  it  was  the  embodiment  of 
"Vim,  Vigor  and  Victory." 

Foraker  returned  to  his  big  law  prac- 
tice undaunted  and  with  undiminished 
confidence  in  his  star. 

The  sentiment  in  favor  of  Foraker  for 
the  Senate  grew  steadily  in  the  Repub- 
lican ranks  until  in  1895  it  was  practical- 
ly unanimous,  and  in  the  State  Con- 
vention held  in  Zanesville  in  May  of  that 
year  a  resolution  was  passed  by  a  unan- 
imous vote,  which  endorsed  the  ex  - 
Governor  as  the  Republican  candidate 
for  United  States  Senator  to  succeed  Hon. 
Calvin  S.  Brice,  who.se  term  was  then 
drawing  to  its  close.  This  resolution  was 
not  binding  upon  the  legislature;  but  it 
so  clearly  expressed  the  sentiments, 
wishes  and  will  of  the  Republicans  of 
Ohio,  that  the  State,  with  that  issue  be- 
fore it,  was  carried  by  the  Republicans 
with  an  enormous  majority,  in  Novemb- 
er.    The  legislature  was  overwhelmingly 
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Republican.  When  it  assembled  in  Jan- 
uary 1896  it  proceeded  at  once,  and  with- 
out the  usual  formality  of  a  caucus,  for 
there  was  no  opposition  to  Foraker,  to 
elect  him  to  the  Senate  of  the  United 
States  for  the  full  term  of  six  years,  be- 
ginning with  March  4th.  1897.  There 
was  no  cloud  on  his  title,  and  the  action 
of  the  legislature  was  approved  through- 
out the  country.  At  Cincinnati,  on  the 
22nd  of  February  following  his  election, 
his  friends  tendered  him  a  grand  banquet 
at  the  Scottish  Rite  Cathedral,  which 
was  attended  by  nearly  four  hundred  of 
the  leading  professional  and  busin  ess 
men  of  the  city  of  all  parties,  a  truly 
representative  body  of  men  which,  in  a 
non-partisan  way,  endorsed  and  ratified 
the  action  of  the  people  and  the  legisla- 
ture, and  set  the  "well  done"  seal  of  its 
approval  upon  their  choice. 

Senator  Foraker  was  re-elected  in  1902 
— again  without  opposition— without  a 
formal  caucus  by  the  legislature,  and 
without  a  dissentirg  voice  or  vote,  and 
in  his  certificate  of  election  he  reads  his 
title  clear  to  a  seat  in  the  Senate  until 
March  4th,  1909. 

There  is  some  discussion  going  on  in 
several  of  the  State;  ,  as  to  the  wisdom  and 
propriety  of  so  amending  the  organic  law, 
that  United  States  Senators  shall  be 
chosen  by  the  vote  of  the  people  of  the 
State  and  not,  as  at  present  by  the  legis- 
lature. There  is  some  agitation  in  favor 
of  such  an  amendment.  Recently  the 
Ohio  legislature,  now  in  session,  had  pre- 
sented to  it  a  resolution  demanding  this 
"Reform  in  method  of  choosing  Sena- 
tors" (if  indeed  it  be  a  reform)  and  it  is 
believed  that  it  will  pass. 

However  that  may  be,  and  whatever 
the  causes  that  led  the  feelings  that 
prompt  such  a  demand,  it  is  certain   that 


ill 
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no  act,  fact,   or   circumstance  connecte p 
with   the   choice  of   Foraker,    by  Ohi 
legislatures,  has  ever  caused  a   breath  c|(l( 
scandal,  or  in  any  way  contributed  to  ii 
ritation  of  the  public  mind,  on  the    sut 
ject  of  choosing  United  States   Senators 

The  honors  that  have  come  to  Forake 
were  all  fairly  won  and  fairly  concededc 

Not  even  the  tongue  of  slander  has  evet 

1 

imputed  to  him  the  commission  of  a? 
unworthy  act  in  private  life,  or  in  any  c 
his  campaigns. 

Criticism,  there  has  been,  of   some  ci 
his  views  on  questions  of  public  interesfeL 
but  he   has   never   incurred   rebuke  oL 
censure  from  his  constituents.     Certainly  ^ 
no  such  criticism  has  ever  been  made  C|,| 
any  act  of  his  official  career  such  as   wsL 
directed  against  Washington,  Hamiltot|,| 
Webster,   Corwin,   Lincoln,  Blaine,    an  ^. 
many  more  of  our  eminent  public  men  t  ,|^ 
the  past  in  their  day,  a  criticism  so  vi(  ^ 
lent,  vindictive  and  unjust,   that  it  ir,,, 
spired  the  cynical  and  witty  Thomas   I  n 
Reed  to  remark  that  "A  Statesman   is 
politician  who  is  dead."     But  the   measi 
ure  of  a  Statesman  is  often  taken   lorn' 
before  he  is  in  his  grave, — as  the   youni 
Foraker  said  in  1873,  when  pronouncin 
a  eulogy  before   the   District   Court  t 
Hillsborongh  <n  his  then,  recently  d( 
ceased   preceptor  Judge  Sloane,  "lone 
thought  him  only  a   cold,  selfish,   amb 
tious,  intellectual  giant;  and,  had  I  nevt 

come  closer  to  him  his  loss  would   n(n 

m 

now  affect  me   much;    for    I   have   Ion; 

ull( 

since  learr.ed  tbere  are  giants  m  tnese  s 
well  as  in  ikose  days,  and  that  the  plac( 
of  giants  may  always  be  supplied;  I  sha 
always  be  glad  that  it  was  within  God 
providence  that  I  should  know  him  be^.' 
ter."  ' 

This    extract   warrants   the  surmi! 
that  the  youthful  speaker  even  then  wi 
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fti  mscious  of  the  power  within  h'm,  that 
^b  vaited  only  the  fulness  of  time  for  de- 
"  dopment. 


"  The  dead  but  sceptered  sovereigns 

who  still  rule 
Our  spirits  from  their  urns," — 


11  always  be  compelled  to  share  their 
/ay  with  their  living  successors.  The 
(ice  of  calumny  and  detraction  is  usually 
isbed  at  the  tomb,  and  there  are  those, 
d  Senator  Foraker  is  of  the  number, 
lo  are  not  obliged  to  wait  for  po^thu- 
)us  recognition  and  fame.  He  had 
Iver  served  a  day  in  a  legislative  assem- 
•  '^  before  he  entered  the  Senate,  yet  lie 
tne    to   his   great   task    with    such   an 

lipment  as  is  rarely  brought  to  that 
dy ;  his  powers  had  instant  recognition, 
om  the  time  he  entered  it  he  has  held 
tomnianding  place,  the  foremost  orator 
d  debater  in  that  great  deliberative 
;dy  which  has  always  numbered  among 

members  many  eloquent   orators   and 

llul  debaters. 

n  his  address  at    the   Cincinnati   ban- 
let  the    Senator-elect  said:     "  I   am  so 
istituted    that    I    reach    conclusions 
'ickly,  and  sometimes  have  not  as  much 
ience  as  I  should  have  with  those  who 
not  agree  with  me.     I  fear,  therefore, 
[it  in  that  'most  august  assembla^ie  on 
th,'  as  it  has  been  termed,  I   shall   be 
s   useful  than  I   otherwise  would  be 
en  those  long,    tedious  debates  occur 
ut    which   we  have  been   reading  so 
ch  during  the  last  two  or  three  years." 
is  fears   were   groundless,    and    the 
^fidence  of  his  friends  was  fully   justi- 
when    in   July    1897,   four    months 
er  his   advent    in    the    "most   august 
emblage"  he  rose    to   respond   to   the 
irge  of   Senator   Allen  of    Nebraska, 
urn  it  the  vote  of  Ohio  for   McKinley  in 


1896  was  largely  fraudulent,  that  body 
had  a  splendid  exhibition  of  Foraker' s 
unsurpassed  qualities  as  a  ready,  fluent, 
and  forcible  debater. 

In  the  scene  that  ensued  with  Foraker 
in  the  leading  part.  Senator  Teller  sought 
to  take  a  hand  in  the  hope  of  saving  his 
colleague  from  the  wreck  and  red  ruin  in 
which  his  temerity  had  involved  him, 
but  he  only  shared  his  fate  and  the  floor 
was  strewed,  like  the  leaves  on  the  strand, 
with  the  broken  fragments  of  Allen  and 
Teller  and  the  subsequent  proceedings  in 
that  ctmnection  had  to  do  only  with  the 
disposal  of  their  remains. 

This  incident  led  at  once  to  a  suspen- 
sion, in  his  case,  of  the  old  absurd  con- 
gressional etiquette  that  requires  ne  w 
members,  like  children,  to  be  seen,  not 
heard.  Foraker  became  at  once,  and 
has  cotitinued  ever  since  to  be,  the  un- 
conventional protagonist  of  the  Senate 
— never  a  bull  in  the  senatorial  china 
.shop  like  Tillman,  but  a  parliamentary 
gladiator,  armed  and  invincible  at  all 
points,  an  eminent  constructive  states- 
man in  the  framing  of  legislation  to  pro- 
mote the  public  welfare,  destructive  only 
of  shams,  frauds,  and  fal.se  pretenses. 

When  the  war  with  Spain  came,  none 
in  either  branch  of  Congress  contributed 
more  than  did  he  toward  securing  the 
prompt  legislation  made  necessary  by 
that  emergency  ;  and  when  that  brief 
strife  ended  and  the  country  found  itself 
face  to  face  with  new  and  perplexing 
problems,  that  in  their  solution  would 
involve  the  determination  of  many  grave 
questions  as  to  the  constitutional  power 
of  the  United  States  to  acquire,  hold  and 
govern  territory,  Foraker  came  at  once 
to  the  front  as  the  leader  of  the  Senate 
in  all  that  pertains  to  the  broad,  compre- 
hensive  constructive  statesmanship  di.s- 
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played  in  that  body  in  the  last  seven 
years,  which  has  accomplished  so  much, 
not  only  in  making  history  in  the  present, 
but  in  shaping  the  policy  and  destiny  of 
the  Nation  in  the  years  to  come. 

The  fortunes  of  war  had  given  to  the 
United  States  the  island  of  Porto  Rico 
and  the  Philippine  Islands.  In  addition 
we  had  recently  acquired  by  treaty  the 
islands  of  Hawaii,  Alaska — purchased 
for  a  song  thirty  years  before  from  Russia, 
mainly  for  the  purpose  of  eliminating 
that  empire  from  the  Western  Hemi- 
sphere, had  Iain  quiet  and  almost  un- 
heeded beneath  its  mantle  of  snow,  un- 
der the  Arctic  Circle,  guarded  by  the 
dragons  of  the  ice,  apparently  needing 
but  little  other  guardianship ;  now  at  one 
bound  leapt  into  wholly  unanticipated 
prominence  by  reason  of  the  discovery 
of  the  golden  treasure  hoarded  in  its 
frozen  soil,  and  the  tremendous  rush  of 
treasure  seekers  and  adventurers  to  its 
inhospitable  shores. 

There  were  grave  differences  of  opinion 
in,  and  out  of  the  Congress  of  the  United 
States  as  to  the  policies  to  be  adopted  by 
our  government  in  dealing  with  these 
dependencies,  acquired  in  such  various 
ways,  and  under  such  varied  conditions  ; 
and  equally  grave  differences  as  to  the 
kind  and  character  of  legislation  needed 
to  define  the  mutual  relations,  rights,  and 
obligations  of  the  Nation  and  its  appan- 
ages. 

Foraker  in  the  .Senate  made  the  task 
of  solving  the  problem  so  presented,  and 
adjusting  the  differences  growing  out  of 
them  his  own,  and  to  him  more  than  to 
any  other  statesman  of  his  time  the 
country  is  indebted  for  the  wise  and 
statesmanlike  measures  adopted  for  the 
government  of  our  dependenci  e  s  ,  or 
colonies,  —  measures,  which  as  embodied 


in  legislative  enactments  have  been  pass 
upon  and  approved  as  to  their  constit 
tionality  by  the  Supreme  Court  of  t. 
United  States. 

Wide  as  is  the  recognition  of  the  vali 
of  his  services  it  is  yet  probable  that 
future  generation  will  more  fully  a 
preciate  the  work  of  Ohio's  distinguishn 
son,  as  time  discloses  and  makes  ma 
apparent  their  permanent  and  wide  reac: 
ing  utility. 

Foraker  has  not  been  a   specialist 
the  Senate      He  has  been   influential 
the  discussion  and  solution  of  every  it 
portant   question,    whether   of   Tarrifi 
Inter  State  Commerce,  or  Foreign  Rel 
tions,  that  came  before  that  body  sin< 
his  term  of  service  began.     Indeed  it  ms 
well  be  doubted   if   any  State  has  ev 
been  more  ably  represented  in  the  uppi 
branch  of  our  National  legislature  thj 
was  Ohio  during  the  seven  years  service  ^  f 
Senator  Foraker    and  his  late   lament<ij' 

colleague,  Senator  Marcus  A.  Hanna. 

I" 
No  public  man  ever  possessed  greatiji 

capacity  for  hard  work.      In  addition    r 

his  labors  as  a  lawyer,  as  a  Judge,  as  Chi.^^. 

Executive  of  his  S'ate,  as  United  Stattj. 

Senator,  he  held  the  credentials  of  a  dtL 

egate-at  large  from  his  State  in   the  la 

six    Republican     National  Conventiooi 

In  1896  and  in    1900  he  nominated  ai,« 

named  the  winner,  McKinley.     In    i8{ 

he  met  at   the  National   Convention  (i 

that  year,  and  formed  the   acquaintanCi 

of   a    prosperous   Cleveland    ironmaste- 

who  had  just  begun  to  be  actively  inte 

ested  in  politics.     The  name  of  the  iroii 

master  was  Marcus  A.  Hanna.  ! 

I 

Foraker  has  been  a  vigorous,  acti^'' 
campaigner  in  every  campaign  in  h:  t 
State,  and  every  National  campaigil 
His    party    and    friends   never   yet    ha'!* 
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cause  to  complain  that  he  was  lukewarm, 
idle,  or  indifferent. 

He  don't  hunt,  fish,  sail  yachts,  nor 
play  golf.  He  rests  by  getting  busy  at 
something  else,  changing  his  occupation. 
His  public  addresses,  other  than  po- 
litical have  an  interest  that  seldom  at- 
taches to  such  discourses,  because  of  the 
lucidity  and  vigor  of  his  style  and  the 
t)riginality  that  he  brings  to  the  treat- 
ment of  every  theme.  His  oration  at 
phillicothe  three  years  ago  on  the  occasion 
>f  the  celebration  of  Ohio's  Centenary, 
Ml  "Ohio  in  the  Senate,"  is  a  master- 
piece of  biographical  characterization  and 
listorical  summary. 

His  eulogy  of  Marcus  A.  Hanna,  at 
he  Memorial  Services  in  the  U  ni  t  e  d 
states  Senate,  is  eminently  just  in  char- 
cterization,  and  generous  in  apprecia- 
ion.  When  Oliver  Cromwell  sat  for  a 
ortrait  to  a  great  artist,  who  suggested 
hat  he  might  omit  a  m  )le  that  blemished 
he  great  man's  face,  the  Lord  Protector 
f  the  Commonwealth  of  Et;gland  replied 
'Paint  me  as  I  am  "  Foraker  did  as 
latma  would  have  had  him  do,  he  drew 
lark  Hanna  as  he  w  is,  and  no  finer 
ribute  has  been  paid  to  a  dec  ea  s  e  d 
talesman  in  modern  times. 
The  same  measure  of  praise  may  be 
orded  his  address  before  the  United 
[tates  Circuit  Court  of  Springfield,  Illi- 
is,  last  October,  on  the  Life,  Character 
d  Public  Services  of  Salmon  P.  Chase, 
also  is  a  model  of  its  kind,  moreover 
possesses  a  new  and  great  historical 
lue  that  adds  to  its  permanent  value, 
raker  is  intensely  practical.  He  rides 
b  hobbies  and  he  has  no  fads.  Always 
student  and  having  a  rational  an  d 
oroughly  intelligent  appreciation  of 
d  literature,  art,  music  and  the  drama, 
is  yet  not  a  virtuoso  nor  a  dilletante  ; 


but  he  is  a  walking  encyclopedia  of  facts 
pertaining  to  the  political,  economic,  and 
social  history  of  his  country,  and  in  this 
respect  he  is  perhaps,  the  best  equipped 
man  in  public  life  today— a^fact  that 
accounts  for  his  wonderful  readiness  and 
skill  as  a  debater. 

The  Senator's  manner  is  always  frank, 
cordial  and  winning.  He  is  never  af- 
fected, or  distant  ;  he  never  poses,  and 
he  has  but  little  patience  with  stu- 
pidity, pompous  pretense,  or  caution  s 
timidity.  He  has  convictions  with  ref- 
erence to  every  matter  of  public  import, 
or  private  concern  that  interests  him,  and 
he  has  always  the  courage  of  his  con- 
victions. 

The  Republican  National  Convention 
of  1908  is,  as  time  is  reckoned  in  the 
political  world,  yet  in  the  far  futufe  ; 
yet  the  people,  even  now  anxiously  scan 
the  horizon  for  the  coming  man,  and  the 
figure  of  Senator  Foraker  looms  large 
upon  it.  It  seems  certain  that  the  next 
presidential  nominee  of  his  party  will 
not  be  a  dark  horse  or  an  accident,  but 
one  known  to  the  people  for  his  positive 
qualities,  and  convictions,  and  his  dem- 
onstrated ability  to  do  things,  and  do 
them  promptly. 

N  o  man  whose  name  has  yet  been 
mentioned  in  connection  with  the  presi- 
dency in  1908  has  better  defined  his  po- 
sition on  all  public  questions  than  has 
Joseph  Benson  Foraker  :  the  people  know 
where  he  stands  and  what  he  stands  for. 
Moreover  his  training  in  public  life  has 
made  him  familiar  in  an  unusual  degree 
with  the  powers,  prerogatives  and  func- 
tions of  the  three  great  co-ord  i  n  a  t  e 
branches  of  the  government. 

If  called  to  the  presidency,  it  is  more 
than  probable  that  the  youthful  veteran 
of  1865  will  be  the  last  of  the  Civil  war 
soldiers  to  hold  that  high  office. 
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OTWAY  C  URRY   MORROW 


1854- 


-1903 


A  Successful  Business  Man. 


mANY  YOUNG  men  of  Hillsboro 
and  Highland  county  have  been 
remarkably  successful  in  other 
towns  and  cities,  in  far-away  states  and 
countries,  but  the  subject  of  this  sketch 
— Otway  C.  Morrow — achieved  business 
success  in  perhaps  a  more  difficult  field — 
the  town  in  which  he  was  brought  up. 
He  was  the  oldest  of  the  family  of  Mr. 
and  Mrs.  W.  A.  Morrow.  He  was 
named  by  his  parents  for  the  poet  Otway 
Curry,  in  whose  home  they  visited  a  short 
time  before  the  birth  of  their  son.  He  is 
remembered  by  his  schof>lmates  as  a  tall, 
slender,  delicate  boy,  who  passed  sue 
cessfully  through  the  grades  of  our  pub- 
lic schools,  completing  his  studies  under 
that  master  instructor.  Professor  Lewis 
McKibben.  A  bright,  ambitious  boy,  he 
began  his  business  life  as  a  clerk  in  the 
queensware  store  of  "Uncle  Ben" 
Conard,  with  whom  he  remained  for  a 
considerable  time,  until  he  entered  the 
queensware  store  of  Capt.  J.  M.  Hiest- 
and,  commencing  then  a  business  associ- 
ation that  continued  through  much  of 
his  life.  Here  he  mastered  the  details  of 
the  crockery  business  and  became  fitted 
for  a  more  lucrative  position  with  the 
H.  F.  West  Bros.  Co.  importers  and  job- 
bers, in  Cincinnati.  After  serving  for  a 
time  in  the  retail  department  he  became 
a  traveling  salesman  for  the  firm.  When 
the  wholesale  grocery  was  established 
by  Captain  J.  M.  Hiestand  and  M.  Mc- 
Keehan,  knowing  the  business  ability  of 


Otway  C.  Morrow,  they  induced  hirar 
to  return  to  Hillsboro  to  become  secre- 
tary and  treasurer  of  the  new  business 
which  was  destined  to  become  a  large; 
and  successful  enterprise  In  this  poi 
tion  he  continued,  contributing  much  ta 
the  su>"cess  of  the  firm,  until  compelled 
by  failing  health  to  retire.  He  was  also 
a  member  of  the  firm  of  Morrow  Bros. ,  a 
Director  of  the  Merchants'  National 
Bank,  and  a  Knight  Tempiar.  Otway 
Curry  Morrow's  life  though  short,  was, 
in  many  ways,  ideal  and  beaut  i  f  u  1 
He  mnde  money  rapidly —not  to  hoard, 
but  to  enjoy — not  to  spei  d  on  self,  but 
to  give  to  his  family  every  thing  possi- 
ble to  contribute  to  their  happiness 

In  the  varied  relations  of  life,  as  son, 
brother  husband  and  father  he  w  a  f 
greatly  beloved. 

As  a  citizen,  he  was  liberal  and  pro 
gressive.  As  a  successful  man  he  v\aj 
ever  ready  to  extend  a  helping  hand  tc 
other  young  men  who  might  nee*l  heljs 
and  encouragement.  Beginning  at  tlie 
bottom  of  the  ladder^  by  his  own  efforts 
he  reachtd  among  the  highest  business 
positions  in  his  native  town. 

His  career  was  cut  short  by  death 
while  in  the  midst  of  his  years  and  ol 
life's  activities.  His  business  career  af 
fords  a  bright  example  of  what  may  be 
achieved  by  a  young  man  even  "  In  hi; 
own  country  and  among  his  own  kin 
dred." 
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SPEECH 


OF 


HON.    J.    B.    FOUAKER, 

Wednesday,  February  SS,  1906. 


REGULATION   OF  KAILROAD   RATES. 

Mr.  FORAKER.  Mr.  President,  I  ask  that  what  is  commonly 
known  as  the  "  railroad  rate  bill  "  be  laid  before  the  Senate. 

The  VICE-PRESIDI'^NT.    The  bill  will  be  read  by  its  title. 

The  Secretary.  A  bill  (II.  R.  12!;)S7)  to  amend  an  act  entitled 
"An  act  to  regulate  commerce,"  approved  February  4,  1887,  and 
all  acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the 
Interstate  Commerce  Commission. 

Mr.  FORAKER.  Mr.  President,  this  proposed  rate  legisla- 
tion raises  some  of  the  most  important  questions  we  have  had 
to  deal  with  since  the  civil  war.  It  is  so  contrary  to  the  spirit 
of  our  institutions  and  of  such  drastic  and  revolutionary  char- 
acter that,  if  not  in  its  immediate  effect,  at  least  as  a  prece- 
dent, the  consequences  are  likely  to  be  most  unusual  and  far- 
reaching.  In  view  of  these  facts  I  make  no  apology  for  taking 
the  time  of  the  Senate  to  speak  at  length  upon  the  subject, 
although  upon  this  occasion  I  shall  confine  myself  chiefly  to  the 
legal  questions  arising.  I  do  not  speak  for  anybody  else,  only 
for  myself. 

It  may  be  helpful,  as  a  sort  of  preface,  to  briefly  sketch  the 
development  of  our  railroad  system,  indicate  the  present  situa- 
tion, and  make  some  general  observations  that  have  no  refer- 
ence to  any  particular  bill  or  any  particular  plan  that  has  been 
proposed,  but  which  have  application  to  the  general  proposition 
to  confer  the  rate-making  power  on  the  Interstate  Commerce 
Commission. 

Speaking  in  this  way,  railroad  building  in  this  country 
commenced  about  1830.  Its  beginning  was  like  that  which 
we  are  now  witnessing  as  to  interurban  electric  railroads. 
At  the  beginning  all  railroad  companies  were  organized  under 
the  State  laws,  and,  as  a  rule,  to  build  only  short  intra- 
state lines.  The  principal  cities  were  first  connected.  The 
less  important  connections  followed.  Branches,  spurs,  and 
lateral  lines  came  later.  In  that  early  period  the  different 
railroads  were  so  separate  and  distinct  in  their  organization 
and  operation,  and  considered  themselves  such  competitors  of 
each  other,  that  they  resisted  all  suggestions  of  cooperation  or 
of  common  use  of  tracks  and  cars.  They  went  so  far,  in  some 
instances,  as  to  construct  their  tracks  of  different  gauge,  for  the 
purpose,  among  others,  of  making  it  impossible  for  the  cars  of 
one  line  to  pass  over  the  tracks  of  any  other  line.  In  that  day 
there  were  no  through  routes  for  either  passengers  or  freight.  To 
travel  by  rail  from  St.  Louis.  Chicago,  Detroit,  Cincinnati,  Colum- 
bus, or  Cleveland  to  New  York  involved  repeated  changes  of  cars. 

The  railroad  business  of  the  country  continued  upon  these 
lines  of  separability  and  individual  corporate  action  with  but 
C5S3  S 


very  little,  if  any,  consolidation  until  the  civil  war,  wlien  the 
necessity  for  the  prompt  transportation  over  long  distances  of 
troops  and  supplies  demonstrated  the  advisability  and  necessity 
of  through  lines  and  harmonious  systems  with  accompanying 
cooperation  in  management.  Then  commenced  in  a  general  way 
the  wiser  policy  of  connecting  lines  and  operating  them  in  har- 
mony and  for  the  better  accommodation  of  their  patrons. 
Finally  there  came,  as  an  authority  and  encouragement  for  this 
new  policy,  the  Act  of  Congress  of  June  15,  ISGG,  which  provided : 
That  every  raih-oad  companv  in  the  United  States  whose  road  is  oper- 
ated liy  steam,  its  successors  and  assigns,  be.  and  is  hereby,  authorized 
to  carry  upon  and  over  its  road,  boats,  bridges,  and  ferries  all  pas- 
sengers, troops.  Government  supplies,  mails,  freight,  and  property  on 
their  wav  from  one  State  to  another,  and  to  receive  compensation 
therefor,  'and  to  connect  with  roads  of  other  States  so  as  to  form  con- 
tinuous lines  for  the  transportation  of  the  same  to  the  place  of  destina- 
tion.     (11.  S.,  sec.  525S.) 

Under  the  protection  and  impetus  given  by  this  legal  sanction 
the  policy  of  cooperation  rapidly  developed,  and  although  the 
period  following  the  civil  war  was  one  of  declining  values  until 
the  resumption  of  specie  payments,  the  construction  of  railroads 
rapidly  increased,  particularly  in  the  Western  States,  into  which 
the  tides  of  population  were  pouring.     During  this  period  there 
was  not  only  a  constantly  increasing  demand  for  united  and 
cooperative  and  interdependent  relations,  which  led  to  the  ex- 
penditure  of   many    millions   of   dollars    to    reconstruct   roads 
according  to  a  standard  gauge  and  reequip  them  to  correspond, 
but  there  was  also  a  universal  demand  for  new  roads  and  new 
lines  of  roads.     New  settlements  brought  new  demands,  and  the 
rapid  growth  of  population,  towns,  cities,  and  industries  gave 
promise  of  such  increasing  and  widespread  prosperity  that  rail- 
road building  was  in  many  instances  unduly  stimulated.    In  con- 
sequence, roads  were  built  not  only  where  there  was  immediate 
necessity,   with   fairly   remunerative   returns   upon   capital    in- 
vested, but  they  were  in  many  instances  improvidently  or  prema- 
turely built,  and  as  a  result  there  were  in  such  instances  for 
years  less  than  fair  returns,  while  in  many  cases  there  were  no 
returns,  but  only  losses  for  the  investors.     This  rapid  construc- 
tion, spreading  over  the  wliole  country,  in  all  directions,   but 
much  of  it  unremunerative,  led  to  the  fiercest  competition.    Each 
road  struggled  not  only  to  develop  business  on  its  own  lines,  but, 
by  reducing  rates,  to  carry  the  products  of  its  own  patrons  to 
the  most  distant  markets  possible,  invading  new  territory  wher- 
ever they  could.     This  brought  about  a  conflict  of  interest  in 
both  the  origination  of  business  and  in  the  finding  of  markets 
for  that  business.     Roads  that  were  built  prematurely,  or  built 
improvidently,  seeking  for  business  sufficient  to  pay  operating 
expenses  and  fixed  charges,  resorted  to  every  method  that  com- 
petition could  suggest  to  control  patronage.     In  this  behalf  not 
only  low  long-distance  rates  but  secret  rebates,  preferences,  and 
discriminations   of   almost   every   character   were   resorted   to. 
Many  roads  failed  to  get  sutRcient  business  and  passed  into  the 
hands  of  receivers  and  were  reorganized,  some  of  them  repeatedly. 
Th*-^  situation  !)ecame  so  unsatisfactory  that  finally  Congress 
passed  the  Interstate  Commerce  Act  of  February,  18S7.    That 
law   reonforced  by  a  number  of  amendatory  and  supplementary 
statutes,  has  been  in  force  ever  since.     The  Interstate  Commerce 
Commi.«Bion,  bv  it  provided,  has  rendered  much  valuable  serv- 
ice    Through  the  operation  of  these  statutes,  under  the  admin- 
Isti-atloD  of  this  board,  many  of  the  evils  originally  complained 
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of  loading  to  the  onnotnioiit  of  the  statutes  linve  boon  reinedierL 
It  is  coiimionly  conceded  tliat  tlie  railroad  situation  in  tlie 
United  States  is  better  to-day,  measured  by  the  ellicieney  oil 
its  service,  the  cost  of  that  service,  and  the  treatment  of  ship- 
pers and  passengers  in  the  rendition  of  that  service,  than  it  hao 
ever  been  before,  notwithstanding  there  are  many  evils  rcmaia- 
ing  that  should  be  in  s(!nic  suitable  manner  provided  against. 

la  the  meanwhile  the  railroad  business  of  the  country  has 
grown  to  enormous  proportions.  From  the  last  annual  report 
of  the  Interstate  Commerce  Commission  it  appears  that  the 
total  railroad-track  mileage  amounts  to  about  21L',000  miles; 
that  the  equipment  of  the  same  amounts  to  40,740  locomotives, 
1,798,501  cars,  and  that  on  account  of  these  properties  there 
have  been  issued  in  the  aggregate  almost  .^14,000,000,000  of 
bonds  and  stocks,  which  are  held  almost  altogether  in  this 
country,  the  owners  consisting  of  thousands  of  individuals,  in 
addition  to  savings  banks,  trust  companies,  insurance  companies, 
and  other  kinds  of  institutions  whose  stockholders,  numberin;; 
mto  the  millions,  are  thus  interested  in  these  securities.  It 
further  appears  from  this  report  of  the  Interstate  Commerce 
Commission  that  there  are  about  1,300,000  individuals,  oflicers, 
agents,  and  employees  on  the  pay  rolls  of  these  companies,  to 
whom  these  railroads  pay  out  annually  in  salaries  and  wages 
about  $800,000,000.  It  is  further  shown  by  this  report  that 
these  roads  carried  the  equivalent  last  year  of  more  than  two 
billion  passengers  the  distance  of  one  mile,  and  that  the  freight 
was  the  equivalent  of  the  carriage  for  one  mile  of  174,-522,089,577 
tons ;  that  the  passengers  were  carried  at  the  rate  of  about  two 
cents  per  mile,  and  the  freight  at  the  average  rate  of  .78  of  a 
cent  per  ton  mile ;  that  the  gross  earnings  aggregated  almost 
$2,000,000,000;  while  their  operating  expenses  amounted  in 
round  figures  to  $1,338,000,000 ;  that  the  net  earnings  amounted 
in  round  figures  to  $030,000,000. 

These  figures  show  the  enormous,  almost  incomprehensible 
aggregate  of  values  invested  in  railroad  properties,  and  the 
tremendous,  far-reaching  character  of  the  business  of  these 
carriers;  the  great  number  of  persons  immediately  employed 
in  connection  therewith,  and  that  there  are  millions  of  people  not 
immediately  connected  with  the  railroads  who  are  interested  in 
their  prosperity  as  holders  of  their  securities  and  otherwise. 

It  is  not  to  be  wondered  at  that  the  upbuilding  of  such 
great  interests  should  have  been  attended  with  many  abuses 
and  evil  practices.  It  would  be  strange  if  it  had  not  been. 
Rather  the  wonder  is  that  these  abuses  and  evil  practices  have 
not  been  greater  than  they  have  been.  It  would  be  strange, 
indeed,  if  there  were  not  now,  notwithstanding  the  improve- 
ments in  the  railroad  situation,  evil  practices  and  abuses  still 
remaining  for  which  a  remedy  should  be  provided. 

These  evils  are  generally  speaking  of  three  classes — excessive 
rates,  rebates,  and  discriminations. 

EXCESSIVE    KATES. 

Of  these,  excessive  rates  are  the  least  serious.  Taking  the 
W'hole  country  over  the  general  average  for  the  transportation  of 
freight  per  ton  per  mile  is  less  than  it  is  in  any  other  country. 
There  has  been  some  advance  during  the  last  five  years,  owing 
largely  to  the  increased  cost  of  labor  and  general  oi)erating 
expenses,  but  the  average  cost  at  this  time  is  shown  by  the  last 
report  of  the  Interstate  Commission  to  be,  as  we  have  seen, 
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only  0.78  of  a  cent  per  ton  niilo,  which  is  less  than  one-tltird  of 
wliat  it  was  twenty-live  years  aijo  and  materially  less  than  it  is 
in  any  other  country  of  the  world.  While  all  this  is  true  there 
are,  nevertheless,  some  instances,  perhaps  many  in  the  ag.^Te- 
gate,  where  rates  in  and  of  themselves  are  excessive,  and  yet, 
comparatively,  these  are  hut  few  and  unimportant.  This  is 
shown  hy  the  testimony  of  all  who  have  spoken  on  the  subject. 
The  Interstate  Commerce  Commissioners  in  their  annual  reports 
have  repeatedly  stated  in  effect  what  they  said  in  their  report 
for  1893,  that  "  extortionate  charges  are  seldom  the  subject  of 
complaint "  and  that  "  rates  as  a  whc^e  are  low  enough." 

Mr.  Clements,  a  member  of  the  Interstate  Commerce  Commis- 
sion, testified  before  the  Senate  Committee  on  Interstate  Com- 
merce, page  2237,  volume  4,  "  The  Commission  has  repeatedly 
asserted,  and,  I  think,  established  by  its  official  statistics,  that, 
taken  as  a  whole,  the  American  rates  are  reasonably  low,  par- 
ticularly upon  the  bulk  of  low-grade  raw  materials." 

Mr.  Fifer,  another  member  of  the  Commission,  testified  before 
the  Interstate  Commerce  Committee  of  the  Senate,  at  page  3349, 
as  follows :  "  I  want  to  add  in  closing  that  I  do  not  believe,  ex- 
cept in  some  instances  where  I  have  stated,  that  the  railroad 
rates  throughout  this  country  are  excessively  high  at  all.  I 
have  never  believed  that,  and  neither  do  I  believe  there  would 
be,  or  ought  to  be,  any  great  disturbance  of  these  rates,  what- 
ever powers  the  Commission  might  be  invested  with." 

On  this  subject  President  Roosevelt  said  in  his  remarks  to  the 
railroad  employees  who  called  upon  him  at  the  White  House  in 
November,  1905,  to  protest  against  this  proposed  legislation,  on 
the  ground  that  they  feared  it  might  prejudice  them  by  putting 
their  wages  in  jeopardy :  "  There  has  been  comparatively  little 
complaint  to  me  of  the  railroad  rates  being,  as  a  whole,  too 
high." 

Numerous  other  witnesses  might  be  cited  to  this  same  general 
effect,  but  it  is  sufficient  to  say  that  all  witnesses — shippers, 
i-ailroad  men,  and  others — without  regard  to  whether  they  fa- 
vored the  proposition  to  confer  the  rate-making  power  on  the 
Interstate  Commerce  Commission  or  were  opposed,  testified  in 
substantial  concurrence  with  the  quotations  made. 

Nevertheless  there  should  be  some  prompt  and  effective  rem- 
edy provided  by  the  law  against  excessive  rates  to  whatever  ex- 
tent they  maj'  be  indulged  in  and  wherever  they  may  be  found. 

REBATES. 

A  more  serious  class  of  evils,  because  more  prejudicial  in 
their  consequences  and  results,  are  rebates.  They  are  granted 
under  many  forms  and  guises,  and  include  not  only  money  pay- 
ments, but  all  kinds  of  discriminations  between  shippers,  such 
as  undue  allowances  for  terminal  charges,  elevator  charges, 
refrigerator  charges,  icing  charges,  and  private  cars,  false 
weights,  improper  classification,  under  billing,  and  many  others 
too  numerous  to  mention.  The  practice  of  giving  rebates  was  a 
result  of  sharp  compolition  between  roads  for  business.  At  one 
time  almost,  if  not  quite,  every  road  in  the  country  indulged  in 
the  practice.  Shippers  who  securvid  such  preferences  had  an 
unjust  advantage  over  their  competitors,  and  the  railroads 
that  granted  tlicm  suffered  in  the  loss  of  revenues.  The  strong- 
est and  most  prosperous  railroads,  although,  like  the  others, 
granting  these  rebates,  were  always,  as  a  rule,  anxious  to  put  a 
stop  to  the  practice.  In  that  behalf  many  traffic  agreements 
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and  aiTiingoments.  of  one  kind  and  another,  wore  entered  into, 
including  many  otliors  tliat  were  Icnown  as  pooling  arrange- 
ments. All  those  arrangements  and  agreements  proved  ineffec- 
tual to  a  greater  or  less  extent.  The  pooling  arrangements  were 
more  nearly  observed  than  any  others,  but  they  wore  imfor- 
tunately  named,  and  because  they  prevented,  in  some  measure 
at  least,  free  and  active  competition  they  were  always  unpopu- 
lar. In  consequence  they  were  prohibited  by  the  interstate- 
commerce  act  of  1SS7.  Subsequent  to  that  statute  traOic  agree- 
ments and  arrangements  were  chiefly  relied  upon.  They  were 
in  effect  simply  agreements  between  competing  roads  as  to  what 
were  regarded  as  reasonable  schedules  of  rates,  coupled  with 
the  further  agreement  to  maintain  the  same. 

But  the  Supreme  Court  of  the  United  States  in  what  is  known 
as  the  Trans-Missouri  case,  reported  in  volume  lUG,  page  290, 
U.  S.  Reports,  and  the  Joint  Traflic  case,  reported  in  171  U.  S. 
Reports,  070,  held  that  these  traflic  arrangements  were  in  vio- 
lation of  the  Sherman  anti-trust  law,  which,  until  that  liti- 
gation was  commenced,  was  not  generally  understood  to  apply 
to  railroads;  they  being  fully  regulated,  as  it  was  thought,  by 
the  Interstate  Commerce  Act.  The  prohibition  against  pooling 
and  the  invalidity,  as  established  by  these  decisions,  of  traflic 
agreements  and  arrangements  left  the  roads  without  any  ade- 
quate remedy  against  the  practice  of  rebates,  which  each 
road  felt  compelied,  in  justice  to  itself,  to  indulge  in  because 
its  competitor  did ;  the  vrealv  roads  to  get  business,  the  strong 
roads  to  hold  it.  Very  largely  on  this  account  the  tremendous 
consolidations  of  railroad  properties  resulted  which  have  oc- 
curred during  the  last  five  or  six  years.  These  consolidations 
have  been  made  until  practically  the  entire  railroad  system 
of  the  United  States  has  been  brought  under  the  control  of  some 
six  or  seven  general  systems,  such  as  the  Pennsylvania,  the 
Yanderbilts,  the  Rock  Island,  etc.  The  eftect  of  tliese  consoli- 
dations upon  rebates  and  discriminations  as  to  persons  and 
places  was  no  doubt  to  restrict  them  somewhat,  but  the  practices 
continued  to  such  an  extent,  and  with  such  consequent  dis- 
satisfaction on  the  part  of  shippers  and  railroads  alike,  that 
the  Congress,  to  provide  an  eflicient  remed.y  against  them 
enacted,  February  19,  1903,  what  is  known  as  the  Elkins  law. 

THE    ELKIXS    LAW. 

The  general  scope,  character,  purpose,  and  salutary  effect  of 
this  law  are  set  forth  fully  by  the  Interstate  Commerce  Commis- 
sion, in  its  Seventeenth  Annual  Report,  dated  December  13,  1903, 
from  which  I  quote  as  follows : 

Its  provisions  are  mainly  designed  to  prevent  or  more  effectually 
reach  those  infractions  of  law,  like  the  payment  of  rebates  and  kindred 
practices,  which  are  classed  as  misdemeanors. 

In  the  first  place,  the  recent  amendment  makes  the  railway  corpora- 
tion itself  liable  to  prosecution  in  all  cases  where  its  officers  and  agents 
are  liable  under  the  former  law.  Such  officers  and  agents  continue  to 
be  liable  as  heretofore,  but  this  liability  is  now  extended  to  the  cor- 
poration which  they  represent.  This  change  in  the  law  corrects  a 
defect  which  has  always  been  a  source  of  embarrassment  to  the  Com- 
mission, as  has  been  exijlained  in  previous  reports,  because  it  gave 
immunity  to  the  principal  and  beneficiary  of  a  guilt.y  transaction.  As 
a  practical  matter,  it  is  believed  that  much  bevieiit  will  result  from  the 
fact  that  proceedings  can  now  be  taken  against  the  corporation. 

The  amended  law  has  abolished  the  penalty  of  imprisonment,  and 
the  only  punishment  now  provided  is  the  imposition  of  fines.  As  the 
corporation  can  not  be  imprisoned  or  otherwise  punished  for  misde- 
meanors than  by  money  penalties,  it  was  deemed  expedient  that  no 
greater  punishment  be  visited  upon  the  offending  officer  or  agent. 
The  various  arguments  in  favor  of  this  change  have  been  statei  to 
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former  reports  and  need  not  here  bo  repeated.  Whether  the  pood 
results  chiimiHl  by  its  advocates  will  bo  realized  is  by  no  meaiis  cer- 
tain, but  tlie  present  plan  should  doubtless  be  continued  until  Its 
utility  is  further  tested. 

Without  further  refei-ence  to  (he  changes  effected  by  this  amendatory 
legislation  the  Commission  feels  warranted  in  say  ins  that  its  beneficial 
bearing  became  evident  from  the  time  of  its  passage.  It  has  pioved 
a  wise  and  salutary  enactment.  It  has  corrected  serious  defects  iu 
the  original  law  and  greatly  aided  the  attainment  of  some  of  the  pur- 
poses for  which  tliat  law  was  enacted.  No  one  familiar  with  railway 
conditions  can  expect  that  rate  cutting  and  other  secret  devices  will 
immediately  and  u'holly  disappear,  but  there  is  basis  for  a  conlideut 
telief  that  such  offenses  are  no  longer  characteristic  of  railway  opera- 
tions. That  they  have  greatly  diminished  is  beyond  doubt,  and  their 
recurrence  to  the  extent  formerly  known  is  altogether  unlikely.  In- 
deed, it  is  believed  that  never  before  in  the  railroad  history  of  this 
country  have  tariff  rates  been  so  well  or  so  generally  observed  as  they 
are  at"  the  present  time. 

In  its  present  form  the  law  appears  to  be  aliont  all  that  can  be  pro- 
vided again.st  rate  cuting  in  the  way  of  prohibitive  and  punitive  leg- 
islation. Unless  further  experience  discloses  defects  not  now  perceived, 
we  do  not  anticipate  the  need  of  further  amendments  of  the  same  char- 
acter and   designed   to   accomplish   the  same   purpose. 

In  its  Nineteenth  Annual  Report,  under  date  of  December  14, 
1905,  tlie  Interstate  Commerce  Commission,  at  page  13,  said: 

EEBATES  AND  THE  ELKINS    LAW. 

In  our  annual  report  for  1903  we  endeavored  to  explain  the  changes 
In  the  regulating  statute  effected  by  the  Elkins  law,  so  called,  which 
was  appi-oved  in  the  previous  February,  and  made  some  favorable 
comments  upon  its  operation.  A  similar  opinion  was  expressed  in  the 
report  made  a  year  ago.  Further  experience,  h.owever,  compels  us  to 
modify  in  some  degree  the  hopeful  expectations  then  entertained.  Not 
only  have  various  devices  for  evading  the  law  been  brought  into  use, 
but  the  actual  payment  of  rebates  as  such  has  been  here  and  there 
resumed.  Instances  of  this  kind  have  been  established  by  convincing 
proof,  on  which  prosecutions  have  been  commenced  and  r.re  now 
pending.  Jlore  frequently  the  un.lust  preference  is  brought  about  by 
methods  which  may  escape  the  penalties  of  the  law,  but  which  plainly 
operate  to  defeat  its  purpose.  This  does  not  imply  any  want  of  satis- 
faction with  the  act  of  190.3,  which  we  regard  as  a  most  admirable 
measure,  nor  any  belief  that  there  is  a  general  return  to  former 
practices,  for  the'fact  is  undoubtedly  otherwise  ;  but  it  does  mean  that 
this  type  of  evil  has  by  no  means  disappeared  and  that  it  is  liable  to 
Increase  unless  effectively  restrained. 

Tlioy  uiiglit  liave  added  that  al!  that  was  necessary  to  "  effect- 
ively restrain  "  that  "  type  of  evil "  was  to  enforce  the  law ; 
and  that  the  enforcement  of  the  law  was  in  the  hands  of  them- 
selves and  the  Department  of  Justice  under  the  general  control 
of  the  President,  nud  that  the  law  against  murder,  burglary, 
robbery,  arson,  and  similar  crimes  is  as  good  as  man  has  been 
able  to  devise,  but  that  nevertheless  we  still  occasionally  hcas 
of  the  commission  of  those  offenses. 

But  there  is  further  testimony  as  to  the  character  of  thf 
Elkins  law. 

Sjieaking  on  the  subject  of  the  Elkins  law  and  rebates,  Mr. 
E.  I'.  P>acon,  in  bis  statement  before  the  Senate  Interstate  Com- 
merce Committee,  said.  January  IG,  1905,  page  Hi,  et  seq.,  vol.  1, 
Interstate  Commerce  Committee  Hearings : 

I  consider  that  the  difficulty  of  discrimination  between  individual 
Bhipj.ers  is  fully  met  by  the  1011<ins  Act  of  VMY.i.  I  do  not  see  how  tlie 
English  language  can  proliibit  that  in  any  clearer  terms  than  iis  done 
by  that  act,  nor  do  I  see  how  any  means  of  enforcing  that  prohibition 
beyond  what  Is  jn-ovided  iu  that  act  can  l;e  formulated. 

I  wish  to  say,  further,  that  while  the  Elkins  Act  of  lOO.T  went  as  far, 
It  seems  to  nu>,  as  it  is  possible  to  go,  yet  it  remains  with  the  Coramis- 
elon  on  Its  part,  and  the  Department  of  Justice  on  its  part,  to  enforce 
the  provisions  of  that  act.  If  they  arc  thoroughly  enloiced,  the  evil# 
of  rebates  will  be  effectually  remedied. 
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I  really  regard  rebates,  however,  as  having  l3cen  fnlly  provided  for 
by  the  Ell<ins  Act  of  19(.)3.  and  with  the  addition  of  sonic  macliinery  I 
believe  that  the  practice  of  paying  reltates  can  Ije  vi'holly  prevented. 

Mr.  Bacou  further  testified  on  this  subject,  page  17(34,  vol.  3, 
as  follows : 

The  suppression  of  rebates  is  only  one  of  the  evils  that  have  bee» 
aimed  at  by  tlie  commercial  organizations.  That  evil  has  been  con- 
sidered by  the  associations  as  having  been  effectually  remedied  by  the 
passage  of  the  Elkins  Act  of  1903. 

S.  II.  Cowan,  esq.,  one  of  the  leading  and  one  of  the  ablest  of 
all  the  advocates  of  the  proposition  to  confer  the  rate-making 
power  on  the  Interstate  Connnerce  Commission,  said,  on  the 
same  sxibject  in  his  testimonj'  before  the  Senate  Interstate  Com- 
merce Committee,  at  page  112,  vol.  1 : 

Fortunately,  rebates  have  stopped.  It  was  a  fortunate  thing  that 
they  did.  because  it  was  made  the  means  of  discriminations  between 
individuals  where  the  neighbor  can  engage  in  the  purchase  and  sale  of 
articles  because  he  gets  lower  rates. 

Governor  Cnmmins  of  Iowa  said  on  this  subject  in  his  testi- 
mony before  the  Interstate  Commerce  Committee  of  the  Senate, 
at  page  2052-3,  Vol.  3— 

I  do  not  think  rebates  and  discriminations  will  ever  disappear  wholly, 
and  1  say  frankly  that  I  do  not  believe  thev  will  ever  disappear  so  long 
as  there  is  the  element  of  competition.  In  business  vou  may  find  some 
way  of  awarding  favors,  but  I  do  not  know  of  any  way  in  v/hich  you 
can  make  the  law  more  perfect  on  that  point  than  it  is  now. 

_  Commissioner  Clements,  of  the  Interstate  Commerce  Commis- 
sion, said  in  his  testimony  before  the  Interstate  Connnerce  Com- 
mittee, page  323S,  Vol.  4,  spealiing  of  the  Elkins  Act : 

*  *  *  The  Elkins  Act  is  an  act  against  all  forbidden  discrimina- 
tions. *  »  *  ■We  have  said  that  it  has  had  a  tremendous  effect  in 
the  dimumtion  of  these  abuses.  *  *  *  i  hayg  not  a  doubt  in  the 
world  that  the  practice  has  been  greatly  diminished  since  the  Elkins 
Act  was  passed. 

Commissioner  Knapp,  chairman  of  the  Interstate  Commerce 
Commission,  said  in  his  testimony  at  page  330G,  Vol.  4 : 

Now,  if  I  might  add  one  word  as  to  the  Elkins  bill.  A  more  effective 
and  complete  measure  for  its  purpose  has  not  come  within  my  observa- 
tion.    It  is  invaluable. 

Commissioner  Prouty.  of  the  Interstate  Commerce  Commis- 
sion, testified,  at  page  2911,  vol.  4 :  • 

*  *  *  I  think  that  the  payment  of  rebates,  as  such,  practically 
ceased  when  the  Elkins  bill  went  into  effect,  and  it  has  oulv  bc^en  re- 
sumed in  aggravated  instances,  where  apparently  there  could  not  be 
anything  else  done. 

Numerous  other  citations  might  be  made  of  similar  statements 
from  those  who  have  been  in  such  relation  to  railroad  transpor- 
tation as  to  enjoy  special  opportunities  for  knowing  the  nature 
and  effect  of  the  Elkins  law  as  measured  by  its  practical  opera- 
tion. In  fact,  all  such  witnesses  who  spoke  on  the  subject  testi- 
fied to  practically  the  same  effect.  This  testimony,  therefore, 
warrants  the  statement  that  the  Elkins  law  has  proven  a  most 
efficient  measure  for  good,  and  that  since  its  passage  the  prac- 
tice of  giving  rebates  and  allowing  discriminations  among  ship- 
pers has  been  largely  discontinued,  and  that  in  so  far  as  there 
are  still  violations  of  the  statute  of  that  character  they  can  be 
broken  up  altogether  by  a  mere  enforcement  of  its  provisions. 

There  has  been  no  serious  attempt  to  enforce  this  law  to  pre- 
vent discriminations  as  to  localities,  but  a  glance  at  its  pro- 
visions will  suflice  to  shov/  that  it  is  as  broad,  direct,  explicit, 
and  efficient  to  remedy  that  kind  of  an  evil,  wherever  it  may 
«£ist,  as  it  has  been  found  to  be  as  to  personal  discriminations. 
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TIjat  the  law  has  not  Itoen  tested  in  this  respect  is  not  due  to  any 
fault  of  the  Unv,  but  boeause  no  one  has  seen  fit  to  involve  it. 

This  hiw  lias  been  upheld  by  the  Supreme  Court:  hrst,  in  the 
case  of  the  Missouri  Pacllic  liailway  Company  r.  United  States, 
18!)  U.  S.,  274.  whiih  was  a  case  of  alleged  discrimination 
against  a  locality,  commenced  before  the  passage  of  the  act. 
The  court  held  that  the  proceedings  there  under  consideration 
could  be  maintained  under  that  statute  and  remanded  the  case 
for  further  proceeding. 

It  has  been  again  upheld  and  its  efficiency  has  been  again 
strikingly  demonstrated  by  the  decision  of  the  Supreme  Court 
rendered  only  a  few  days  ago  in  the  Chesapeake  and  Ohio  and 
New  Haven  coal  case,  where  shipments  at  less  than  the  pub- 
lished rates,  under  the  guise  of  delivering  coal  that  the  Chesa- 
peake and  Ohio  had  sold  to  the  New  Haven,  was  enjoined  imme- 
diately on  the  filing  of  the  bill  of  complaint,  the  parties  to  that 
important  controversy  thus  getting  full  relief  almost  from  the 
very  moment  when  they  instituted  their  proceedings  therefor. 

All  this  was  virtually  admitted  by  the  House  Committee  when 
they  said  In  their  report  that  no  further  legislation  was  neces- 
sary as  to  classification  or  relative  rates,  and  that — - 

Tlie  law  of  to-day  would  be  fairly  satisfactory  to  all  shippers  if  the 
spirit  of  fairness  required  by  it  bad  controlled  the  conduct  of  the  car- 
riers and  the  necessity  for  the  proposed  legislation  is  the  result  of  and 
is  liiade  necessary  by  the  misconduct  of  parties  who  are  now  most 
clamorous  against  additional  restraint.  If  the  carriers  bad  in  good 
faith  accepted  existing  statutes  and  obeyed  them  there  would  have 
been  no  necessity  for  increasing  the  powers  of  the  Commission  or  the 
enactment  of  new  coercive  measures. 

It  would  have  been  nearer  the  truth  if  the  committee  had 
said  that  the  law  we  now  have  is  practically  sulticieut.  if  prop- 
erly enforced,  and  that  the  fault,  giving  rise  to  conditions  that 
are  supposed  to  call  for  additional  legislation,  is  not  with  the 
existing  law,  but  with  the  officials  who  have  not  enforced  it. 

Such  was  the  general  situation  when,  in  December,  1004,  a 
demand  arose  for  legislation  giving  the  rate-making  power  to 
the  Intel-state  Commerce  Commission. 

This  demand  had  no  place  in  the  discussions  of  the  political 
campaign  of  that  year.  It  was  not  heard  of  until  after  the 
election. 

It  had  been  set  forth  a  number  of  times  in  a  general  way  in 
Democratic  iilatl'orms,  but  it  never  commanded  any  serious 
attention  until  the  President  mentioned  it  in  his  annual 
message. 

His  popularity  was  so  great  and  he  so  thoroughly  commanded 
the  confidence  of  all  classes  of  peoi)le.  that  there  was  an  imme- 
diate" and  very  general  acceptance  of  his  reconnnendation. 

This  found  expression  in  the  Esch-Townsend  bill,  whicli 
passed  the  House  at  the  last  session  almost  unanimously,  but 
failed  to  receive  favorable  consideration  in  the  Senate. 

The  President  renewed  his  reconnnendation  in  his  last  an- 
nual message,  and  the  House  has  now,  with  even  greater 
inianimity,  passed  the  Hepburn  bill. 

HEPBURN    151 LL. 

This  bill  increases  the  lowers  of  tlie  Commission  in  many 
respects,  but  I  shall  call  attention  to  only  its  most  important 
provisions  of  this  charact(>r. 

It  makes  the  order  of  the  Commission  condemning  a  rate 
effective  and  thereby  disposes  of  that  rate,  and  then  authorizes 
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the  Commission  to  nnnio  a  new  rate  and  put  it  into  operation  in 
place  of  the  condennied  rate. 

It  authorizes  tlio  Conuuission  to  compel  disagreeing  raJl- 
TX)ads  that  have  nothing  in  connuon  except  a  physical  connection 
to  operate  jointly  as  through  routes  on  such  rates  and  terms  as 
it  may  impose. 

It  dispenses  with  jury  trials  in  an  important  class  of  actions 
to  recover  money  by  providing  a  procedure  that  maivcs  such 
trials  impossible. 

It  imposes  such  extreme,  unreasonable,  and  burdensome  pen- 
alties as  to  probably  invalidate  the  measure  in  that  respect. 
It  does  not  provide  for  a  proper  review  by  the  courts  of  the 
orders  of  the  Commission,  but  Geeks  to  exclude  the  same. 

There  are  other  provisions  that  merit  attention,  but  these 
raise  all  the  questions  I  care  to  discuss  at  this  time. 

There  is  a  common  agreement  that,  although  the  railroad  situ- 
ation is  vastly  improved  as  compared  with  what  it  was  only  a 
few  years  ago,  there  are  still,  as  there  probably  always  will  be, 
many  evils  to  remedy,  and  to  that  end  there  should  be  some  kind 
of  appropriate  legislation. 

The  principal  difference  of  opinion  is  as  to  whether  to  accom- 
plish this  common  purpose  the  legislation  to  be  enacted  should 
be  of  an  amendatory  character,  such  as  to  work  out  these  reme- 
dies in  the  courts,  where  ordinary  controversies  are  settled,  or 
should  be  such  as  to  confer  the  rate-making  power  to  be  exer- 
cised in  the  way  provided  by  this  bill  on  the  Interstate  Com- 
merce Commission. 

I  believe  in  the  court  plan,  as  contradistinguished  from  the 
rate-making  plan,  not  alone  because  it  is,  as  I  shall  endeavor  to 
show,  much  simpler,  much  more  expeditious,  much  more  efficient, 
and  without  expense  to  the  shipper,  but  because,  in  addition  to 
all  that,  it  avoids  all  legal  and  constitutional  questions,  while 
the  rate-making  plan  as  set  forth  in  this  bill  encounters  a  num- 
ber of  such  questions  that  are  of  the  most  serious  character,  and 
some  of  them,  in  my  judgment,  fatal. 

HAS    CONGEESS    THE    POWER    TO     MAKE    HATES? 

In  the  first  place,  there  arises  at  the  very  beginning  of  this 
controversy  a  most  serious  question  as  to  the  power  of  Congress 
to  fix  rates  at  all. 

I  know  it  has  been  assumed  throughout  all  this  discussion, 
as  it  has  been  in  framing  this  bill,  that  we  have  that  power  and 
that  it  is  unquestioned,  and  I  know  that  there  are  many  expres- 
sions to  be  found  in  the  opinions  of  the  Supreme  Court  of  the 
United  States  that  indicate  a  similar  assumption  on  the  part  of 
that  court,  but  nevertheless,  the  fact  remains  that  the  court  has 
never  yet  passed  on  that  question,  and  there  are  many  eminent 
lawyers  who  are  of  the  opinion  that  the  court  will  hold,  when  it 
does  decide  that  question,  that  Congress  does  not  have  that  power. 

Their  reasoning  seems  to  me  to  be  sound,  and  the  effect  of  it 
absolutely  fatal  to  this  entire  scheme  of  legislation. 

I  am  confirmed  in  this  opinion  by  what  the  Supreme  Court 
said  in  the  Northern  Securities  case  (193  U.  S.,  343),  where, 
after  discussing  the  nature  of  the  combination  there  under  con- 
sideration and  the  evil  consequences  thereof,  Mr.  Justice  Harlan, 
speaking  for  the  court,  said : 

Will  it  be  said  that  Congress  can  meet  such  emergencies  by  prescribing 
the  rates  by  which  interstate  carriers  shall  be  governed  in  the  trans- 
portation of  freight  and  passengers?     If  Congress  has  the  power  to  hx 
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Brch  rates — anrl  upon  that  nnostion  we  express  no  opinion — it  does  not 
choose  to  exoi-cise  its  power  in   that  way  or  to  that  extent. 

This  statt'ineut,  apparently  not  necessary  to  the  disposition 
of  tliat  case,  is.  at  least,  an  announcement  to  the  legal  profes- 
sion that  the  question  of  the  power  of  Congress  to  fix  rates  in 
the  exercise  of  its  power  to  regulate  commerce  is  an  open  one, 
upon  which  the  court  will  hear  argument  whenever  that  question 
may  be  presented.  If  it  be  an  open  question  for  the  Supreme 
Court,  so,  too,  is  it  an  open  question  for  tlie  Senate,  and  no  mere 
assumption  sliould  be  allowed  to  dispose  of  it.  We  can  not 
dispose  of  it  by  ignoring  it.  It  must  be  argued  in  the  courts, 
and  I  shall,  therefore,  discuss  it  now,  at  the  beginning,  where 
it  properly  belongs. 

COXGKESS  HAS  NO  POWER  WITH  RESPECT  TO  INTERSTATE  COMMERCE- 
EXCEPT  THAT  WHICH  IS  CONFERRED  BY  THE  COMMERCE  CLAUSE  OF 
THE  CONSTITUTION  "  TO  REGULATE  COMJIERCE  WITH  FOREIGN  NATIONS, 
AND  AMONG  THE  SEVERAL  STATES,  AND  WITH  THE  INDIAN  TRIBES," 
AND  TO  ENACT  ALL  LEGISLATION  NECESSARY  TO  GIVE  EFFECT  TO  THIS 
POWER. 

The  controlling  questions  arising  upon  the  construction  of 
this  clause  are,  first,  what  is  "  commerce,"  and,  second,  what  is 
included  in  the  power  "  to  regulate?  " 

It  was  stated  in  9  Wheatou,  229— 

Commerce,  in  its  simpliest  signification,  means  an  exchange  of  goods ; 
but  iu  the  advancement  of  society,  labor,  transportation,  intelligence, 
care,  and  various  mediums  of  exchange  become  commodities  and  enter 
into  commerce;  the  subject,  the  vehicle,  the  agent,  and  their  various 
operations  become  the  objects  of  commercial  regulations. 

Mr.  Justice  Curtis  said  in  Cooley  v.  The  Board  of  Wardens,  12 

Howard,  31G : 

The  power  to  regulate  navigation  is  the  power  to  prescribe  rules  in 
conformity  with  which  navigation  must  be  carried  on.  Jt  extends  to 
the  persons  who  conduct  it  as  well  as  to  the  instruments  used. 

Mr.  Justice  Field  said  in  Ferry  Company  v.  Pennsylvania,  114 
United  States,  203 : 

Commerce  among  the  States  consists  of  intercourse  and  traffic 
between  their  citizens,  and  includes  the  transportation  of  persons  and 
property  and  the  navigation  of  public  waters  for  that  purpose,  as  well 
as  the  purchase,  sale,  and  exchange  of  commodities.  The  power  to 
regulate  that  commerce  with  foreign  nations,  vested  in  Congress,  is  the 
power  to  prescribe  the  rules  by  which  it  shall  be  governed.  *  •  * 
The  power  embraces  within  its  control  all  the  instrumentalities  by 
which  that  commerce  may  be  carried  on. 

Numerous  other  cases  to  the  same  effect  might  be  cited. 

This  power  to  regulate  commerce  is,  therefore,  as  to  interstate 
commerce,  a  power  to  regulate  railroads,  because  they  are  a 
facility  for  the  transportation  of  passengers  and  freight,  and 
this  general  power  necessarily  includes  the  power  to  regulate 
all  cars  or  veliicles  that  may  be  used,  together  with  all  appliances, 
agencies,  equipments,  and  conveniences  that  may  be  employed  in 
the  transportation  of  persons  and  property.  It  also  embraces 
trains,  crews,  the  conductors,  brakemen,  switchmen,  engineers, 
flremen,  train  dispatchers,  freight,  and  passenger  depots. 

In  maritime  commerce  with  foreign  nations  this  power  to 
regulate  extends  to  and  regulates  the  vessels  employed,  the 
oflicers  and  crews  navigating  such  vessels,  the  places  and  con- 
veniences for  embarkation  and  landing,  appliances  and  equip- 
ment for  the  protection,  safety,  and  comfort  of  passengers,  and 
the  protection  and  safety  of  ])roperty  on  board,  including  the  sig- 
nals and  rules  to  be  ob.served  by  the  carrier  or  his  employees  and 
Servants  in  navigation,  and  others  of  like  character  and  purpose. 
0583 


13 

Those  definitions  of  "  commerce "  are  broad  and  numerous, 
hut  broad  and  numerous  as  they  are  no  one  has  ever  yet  named 
the  price  at  which  the  carrier  should  sell  his  service  of  trans- 
portation as  included  within  the  term.  Apparently  until  re- 
cently it  has  not  occurred  to  any  one  to  contend  that  the  charge 
for  this  service  is  either  an  article  or  an  instrument  or  a  facility 
of  conunerce  falling  within  the  power  of  Congress  to  regulate 
The  reason  is  plain.  No  one  has  included  it  because  it  is  Jiot 
commerce  nor  the  subject  of  commerce. 

It  is  au  elementary  proposition  that  the  law,  whether  statu- 
tory or  constitutional,  is  what  the  framors  of  it  intended  It 
should  be,  if  that  intention  can  be  ascertained  and  be  not  ia 
conflict  with  the  language  emplos'ed,  and  that  it  never  is  what, 
in  the  nature  of  things,  it  could  not  have  been  intended  to  be. 

What,  then,  was  the  intent  of  the  framers  of  the  Constitution 
when  they  put  the  commerce  clause  into  that  instrument? 

I  shall  not  stop  to  gather  this  intent  from  the  ciebates  of  the 
convention,  from  contemporaneous  history,  or  from  the  restric- 
tions imposed  by  the  Constitution  upon  the  exercise  of  this 
power,  all  of  which  show  that  rate  malcing  was  not  within  the 
mind  of  the  framers  of  the  Constitution,  but  shall  confine  my- 
self to  adjudicated  cases  and  recognized  rules  of  construction. 

In  Gibbons  v.  Ogden  (9  Wheat,  lOi)  it  was  held,  Chief  Justice 

Marshall   delivering  the  opinion  of  the  court,   that  the   word 

"  commerce "  as  here  used  "  is  a  unit,  every  part  of  which  is 

included  by  the  term."     He  further  said  in  that  opinion  : 

If  this  be  the  admitted  meaning  of  the  word  in  its  application  to 
foreign  nations,  it  must  carry  the  same  meaning  throughout  the  sen- 
tence and  remain  a  unit,  unless  there  be  some  plain  intelligible  cause 
which  alters  it.  *  *  *  It  is  the  power  to  regulate ;  that  is,  to 
proscribe  the  rule  by  which  commerce  is  to  be  governed. 

In  that  same  case  Mr.  Justice  Johnson,  concurring,  at  page 
228,  says : 

The  power  to  regulate  foreign  commerce  is  given  in  the  same  words, 
and  in  the  same  breath,  as  it  were,  with  that  over  the  commerce  of 
the  States.  *  *  *  But  the  language  which  grants  power  as  to  one 
description  of  commerce  grants  it  as  to  all. 

In  Brown  v.  Huston  (114  U.  S.,  G30),  the  court  said: 

The  power  to  regulate  commerce  among  the  several  States  is  granted 
to  Congress  in  terms  as  absolute  as  is  the  power  to  regulate  commerca 
with  foreign  nations. 

In  the  case  of  Bowman  v.  Chicago,  etc.,  Railv>'ay  Company 
(125  U.  S.,  p.  482),  the  Supreme  Court  said: 

The  power  conferred  upon  Congress  to  regulate  commerce  among  the 
States  is,  indeed,  contained  in  the  same  clause  of  the  Constitution 
which  confers  upon  it  power  to  regulate  commerce  with  foreign  nations. 
The  grant  is  conceived  in  the  same  terms  and  the  two  powers  are 
undoubtedly  of  the  same  class  and  character  and  equally  extensive. 

In  the  case  of  Crutcher  v.  Kentucky  (141  U.  S.,  47),  the  court 
said,  pp.  57-58 : 

It  has  frequentlv  been  laid  down  by  this  court  that  the  power  ot 
Congress  over  interstate  commerce  is  as  absolute  as  it  is  over  for- 
eign commerce.  *  *  *  And  the  same  thing  is  exactly  true  wittj 
regard  to  interstate  commerce  as  it  is  with  regard  to  foreign  com- 
merce.    No  difference  is  perceivable  between  the  two. 

Mr.  Justice  Field  said  in  Pittsburg,  etc.,  v.  Bates  (15G  U.  S., 
587)  : 

The    power    to    regulate    commerce    among    the    several    States    was 
granted   to  Congress  in  terms  as  absolute  as  is  the  power  to  regulate 
commerce  with  foreign  nations. 
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Tlioso  aulhoritios  and  others  tlint  niisht  bo  citetl  establish 
the  proi)ositu)U  that  thi'  jiower  conferred  npon  the  Congress  as 
to  interstate  connnen-e  is  precisely  the  same  as  the  power  con- 
ferred upon  Congress  as  to  foreign  commerce ;  neither  more  nor 
less. 

This  power,  being  identical  in  both  cases,  can  not  include  the 
power  to  fix  rates  to  be  charged  for  transportation  in  the  one 
unless  also  in  the  other.  During  the  whole  period  of  our 
country's  existence  no  one  down  to  this  ujoment  has  ever 
claimed,  or  even  suggested,  either  at  the  bar  or  on  the  bench, 
that  it  was  the  intention  of  the  framers  of  the  Constitution  to 
confer  on  Congress  by  the  commerce  clause  power  to  fix  rates 
of  compensation  for  the  carriage  of  passengers  or  freight  in 
foreign  commerce.  This  is  not  alone,  because  the  fixing  of  the 
carrier's  compensation  is  not  an  article  of  commerce  to  be 
transported,  not  an  element  in  the  conduct  of  commerce  that 
affects  one  way  or  another  the  question  of  safety  or  conven- 
ience in  transportation  of  either  life  or  property,  hut  also  be- 
cause, aside  from  all  questions  about  treaties  and  international 
relations  generally,  it  would  be  utterly  impracticable  to  exer- 
cise such  a  power  with  respect  to  international  commerce.  To- 
day but  little  of  it  is  carried  in  ships  of  American  registry. 
Less  was  carried  when  the  Constitution  was  framed.  Then  as 
now  the  great  bulk  of  international  commerce  was  carried  in 
ships  and  transports  over  which  we  could  not  have,  if  we  so 
desired,  any  control  whatever,  except  only  while  the  same  might 
be  in  our  ports  or  within  our  jurisdiction.  Whatever  we  might 
be  able  to  do  as  to  American  ships  we  could  not  fix  rates  for 
foreign  ships.  The  mere  suggestion  of  the  situation  as  to  for- 
eign commerce,  how  it  is  carried  on,  and  the  impossibility  of  in- 
telligent action  in  prescribing  rates  of  charges  is  enough  to  show 
that  such  an  exercise  of  power  was  not  and  could  not  have  been 
contemplated  by  the  framers  of  the  Constitution  when  they  con- 
ferred on  Congress  the  power  to  regulate  foreign  commerce. 

But  if  this  power  was  not  conferred  as  to  foreign  commerce 
neither  was  it  as  to  interstate  commerce. 

POWER    OP    THE    STATES. 

The  assumption  that  Congress  has  the  power  to  fix  rates  as  a 
part  of  the  power  to  regulate  commerce  is  largely  due  to  the 
fact,  no  doubt,  that  the  States  undeniably  have  this  power.  But 
the  one  does  not  follow  from  the  other.  The  cases  are  wholly 
different.  The  States  are  complete  sovereignties,  except  only  as 
they  have  delegated  their  powers  to  the  Federal  Government.  ■ 
Among  the  powers  they  have  reserved  is  the  power  to  grant 
franchises  to  he  a  corporation.  It  is  in  this  proprietary  power 
to  create  corporations  and  give  them  authority  to  conduct  a  des- 
ignated public  business,  such  as  that  of  a  common  carrier,  that 
the  power  is  included  to  prescribe  as  one  of  the  terms  and  condi- 
tions of  such  franchises  that  the  State  shall  have  authority  to 
fix  rates  and  prescribe  any  terms  and  conditions  it  may  see  fit 
to  impose.  This  power  is  muiuestioned,  because  the  corporation 
is  the  creation  of  the  State.  It  gets  its  every  right  and  privi- 
lege from  the  State  and  must,  therefore,  accept  its  life  and  its 
powers  and  rights  and  privileges,  subject  to  such  conditions  as 
the  Stale  may  see  fit  to  imi)ose. 

The  Federal  Government  has  this  power  also  with  i-espect  to  the 
coi'porations  tiiat  it  creates,  and  it  lias  exercised  it  with  respect 
to  till.'  railroad  corporations  it  has  chartered;  but  it  does  not 
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(lorive  this  power  from  the  commerce  clause  of  the  Constitution, 
Avhicli  is  a  distinct  and  substantive  power  in  and  of  itself,  but 
from  its  general  soverei,i,'n  powers  to  promote  the  public  welfare, 
establish  post-roads,  and  provide  for  the  national  defense. 

The  advocates  of  rate-making  legislation  cite  decisions  of  the 
Supremo  Court  to  the  effect  that  the  power  to  regulate  commerce 
conferred  upon  Congress  by  the  commerce  clause  is  a  complete 
plenary  power.  This  is  true,  but  the  comi)lete  power  spoken  of 
by  the  court  is  the  power  to  regulate.  The  question  remains 
vvhether  or  not  within  this  complete  power  to  regulate  is  in- 
cluded the  power  to  fix  rates  of  compensation  for  a  carrier  to 
charge  for  the  service  he  is  to  render;  and  for  the  reason  that 
it  is  not  necessary  to  the  execution  of  the  power  "  to  regulate," 
which  goes  properly  no  further  than  may  be  necessary  to  insure 
comfort,  safety,  and  uniformity  of  regulations  in  the  transporta- 
tion of  passengers  and  property,  and  because,  in  the  nature  of 
things,  such  a  power  can  not  be  exercised  and  never  could  be 
exercised  with  respect  to  foreign  commerce,  it  never  could  have 
been  the  intention  of  the  framers  of  the  Constitution  that  any 
such  power  should  be  conferred. 

This  does  not  leave  us  at  the  mercy  of  the  carriers. 

IN  OTHER  WORDS,  IF  IT  BE  HELD  THAT  THE  CONGRESS  HAS  NO  POWER  TO 
FIX  RATES,  IT  DOES  NOT  FOLLOW  THAT  THERE  IS  NO  TOWER  IN  THE 
GOVEliN-MENT  TO  CONTROL  CHARGES  TO  BE  MADE  FOR  THE  TRANSPORTA- 
TION   OF    INTERSTATE    COMMERCE. 

It  does  not  so  follow,  because  all  carriers  of  interstate  com- 
merce, like  all  other  public  utilities,  are  required,  in  the  absence 
of  any  statutory  provision,  simply  because  of  the  common-law 
rule,  to  charge  only  reasonable  and  just  rates,  and  to  abstain 
from  the  practice  of  unreasonable  discriminations  between  indi- 
vidual shippers  and  between  independent  localities.  This  rule 
of  the  common  law  has  been  universally  recognized  in  this  coun- 
try, and  has  always  been  enforced  in  courts  of  equity  when  their 
jurisdiction  in  such  cases  has  been  invoked.  If,  therefore,  there 
were  no  legislation  on  the  subject,  any  shipper  who  might  be 
charged  an  excessive  rate  could  either  pay  and  recover  back  in  an 
action  at  lav>-,  in  a  lavr  court  of  proper  jurisdiction,  or,  to  avoid 
a  multiplicity  of  suits,  he  could  exhibit  his  bill  of  complaint  in 
a  court  of  equity  and  secure  relief  by  injunction.  These  propo- 
sitions are  elementary  and  do  not  need  a  citation  of  authorities 
for  their  support,  but  the  books  are  full  of  cases  in  point. 

In  the  case  of  Scofield  v.  Railroad  Co.  (43  O.  S.,  571),  in  a  most 
elaborate  and  carefully  prepared  opinion,  the  court  reviews  the 
leading  cases  on  the  subject  and  grants  relief  by  injunction 
against  a  discrimination  in  rates.  The  discrimination  in  this 
case  consisted  in  giving  lower  rates  to  the  complainant's  com- 
petitor on  the  ground,  that  this  competitor  was  entitled  to  it  by 
reason  of  the  larger  shipments  it  was  making. 

In  the  case  of  C.  &  O.  R.  Co.  v.  The  People  ex  rel.,  etc.   (07 

111.,  11),  the  court  says: 

Another  perfectly  well-settled  rule  of  the  common  law  in  regaffl 
to  common  carriers  is  that  they  shall  not  exorcise  any  unjust  and  iu- 
jurious  discrimination  between  individuals  iu  their  rates  of  toll. 

The  supreme  court  of  New  Hampshire  in  McDuffee  v.  Rail- 
road (57  N.  H.,  447),  says  at  page  451 : 

The  common  and  equal  right  is  to  reasonable  transportation  serv- 
ice for  a  reasonable  compensation. 

In  Railway  Co.  v.  People  (5G  III.,  3G5),  the  court  said: 

The   carrier   is   under   obligation   to   receive  and   carry   goods   for   all 
persons  alike  without  injurious  discrimination  as  to  terms. 
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In  Cbicaso,  etc..  R.  R.  Co.  r.  Miimesotu  (134  U.  S.,  418,  458), 
the  court  said  : 

The  question  of  the  re;isonnl)leness  of  a  rate  of  charge  for  trans- 
portation bv  a  railroad  coiupaiiy  involving,  as  it  does,  the  element  of 
reasonableness  both  as  regards  the  company  and  as  regards  the  public. 
Is  eminently  a  question  for  judicial  investigation,  requiring  due  process 
of  law  for  its  determination. 

Ill  Reagan  v.  Farmers'  Loan  and  Trust  Co.  (l."4  U.  S.),  at 
page  397,  Mr.  Justice  Brewer,  speaking  for  the  court,  says: 

*  *  *  It  has  always  been  recognized  that,  if  a  carrier  attempted 
to  charge  a  shipper  an  "unreasonable  sum.  the  courts  had  .iurisdiction 
to  inquire  into  that  matter  and  to  award  to  the  shipper  any  amount 
exacted  from  liim  in  excess  of  a  reasonable  rate  ;  and  also  in  a  reverse 
case  to  render  judgment  in  favor  of  the  carrier  for  the  amount  found 
to  be  a  reasonable  charge.  The  province  of  the  courts  is  not  changed, 
nor  tlie  limit  of  judicial  inquiry  altered,  because  the  legislature  instead 
of  the  carrier  prescribes  the  rates. 

In  the  case  of  St.  Louis  and  San  Francisco  Railway  v.  Gill 
(156  U.  S.,  G59),  the  court  say: 

Mr.  Justice  Miller,  In  his  concurring  opinion,  said  (in  the  case  of 
Chiacgo  Railway  Company  r.  Minnesota,  lo-t  U.  S..  4G0)  ;  "  «  *  * 
Until  the  judiciary  has  been  appealed  to  to  declare  the  regulation  made, 
whether  bv  the  legislature  or  by  the  Commission,  voidable  for  unrea- 
sonableness, the  tariff  of  rates  so  fixed  is  the  law  of  the  land  and  must 
be  submittel  to  both  bv  the  carrier  and  the  parties  with  whom  he  deals ; 
that  the  proper,  if  not  the  only,  mode  of  judicial  relief  against  the 
tariff  of  rates  estaljlished  by  the  legislature  or  by  its  commission  is  by 
a  bill  in  chancery  asserting  its  unreasonable  character  and  its  conflict 
with  the  Constitution  of  the  United  States,  and  asking  a  decree  of  the 
court  forbidding  the  corporation  from  exacting  such  fare  as  excessive, 
or  establishing  its  rights  to  collect  the  rates  as  being  within  the  limits 
of  just  compensation  for  the  service  rendered." 

At  page  GGG  of  the  above-cited  case  of  Railway  Company  v. 
Gill  (15G  U.  S.)  the  court  say,  again  citing  Mr.  Justice  Miller: 

That  the  remedy  for  a  tariff  alleged  to  be  unreasonable  should  be 
sought  in  a  bill  in  equity  or  some  equivalent  proceeding,  wherein  the 
rights  of  the  public,  as  well  as  of  those  of  the  company  complaining,  can 
be  i)rotected. 

Numerous  other  citations  might  be  made  to  show,  as  these  do, 
that  at  common  law,  without  any  legislation,  carriers  are  bound 
to  transport  for  all  who  apply  and  that  they  are  bound  to 
charge  only  reasonable  and  just  rates ;  and  that  they  are  not 
allowed  to  discriminate  between  shippers,  commodities,  or  places, 
and  that  if  they  violate  any  of  these  duties  they  are  liable  for 
damages,  in  an  action  at  law,  at  the  suit  of  the  aggrieved  party ; 
or  he  may,  to  avoid  a  multiplicity  of  suits,  go  into  a  court  of 
equity  and  enjoin  the  carrier  from  such  illegal  charges  or 
practices. 

The  framers  of  the  Constitution  did  not,  therefore,  when  they 
conferred  on  Congress  the  power  to  regulate  interstate  com- 
merce without  coupling  with  it  the  power  to  fix  rates,  leave  ship- 
jiors  and  travelers  at  the  mercy  of  the  carriers  as  to  rates  of 
charges,  discriminations,  or  other  wrongful  practices,  but.  on 
the  contrary,  provided  for  them  complete  remedies  in  the  system 
of  courts  for  which  they  made  provision. 

BUT  IF  IT  SHOULD  BE  THAT  I  AM  MIST.VKEX  IX  CLAIMING  TH.iT  THE 
I'OWKU  TO  I'lX  KATES  IS  NOT  COMPUKIIEXniCD  WITHIN  THE  rOWEH  TO 
ItEGULATE  INTEIiSTATB  COMMERCE,  AND  IT  HE  ASSUMED  THAT  ("OXGltESS 
HAS  THE  roWER  TO  FIX  THE  COMPENSATION  OF  A  OAltlUER  FOR  THE 
TRANSPORTATION  HE  SELLS,  THEN  THE  FURTHER  QUESTION  ARISES, 
HOW    SHALL   CONGRESS    EXERCISE   THAT   1'OWERV 

IManifestly  it  is  utterly  impossible  for  Congress  by  statute  to 
fix  all  the  rates  for  interst.-itc  commerce.     It  must  resort  to  some 
plan  under  which  it  can  avail  itself  of  the  help  of  some  kind  of 
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board,  commission,  tribunal,  or  agency.  But  when  it  undortalve:* 
to  do  tliis  it  must  talio  heed  lest  it  undertalce  to  do  it  in  such  a 
way  as  to  delegate  legislative  authority  and  thus  make  its  effort 
unconstitutional  and  unavailing,  for  it  will  be  conceded  that  it  is 
unconstitutional  for  Congress  to  delegate  legislative  power. 

The  chief  provision  of  the  Hepburn  bill  is  that  if  after  hear- 
ing a  complaint  the  Commission — 

be  of  opinion  that  any  rates  are  unjust  or  unreasonable,  or  unjustly 
discriminatory,  or  unduly  preferential  or  prejudicial, 

it  shall  have  power — 

to  determine  and  prescribe  wbat  will,  in  its  judgment,  be  tbe  just  and 
reasonable  and  fairly  remunerative  rate  or  rates  *  *  *  to  be  there- 
after observed  in  such  case  as  the  maximum  to  be  charged  ;  *  *  * 
and  to  make  an  order  that  the  carrier  shall  cease  and  desist  from  such 
violation  *  •  *  and  shall  not  thereafter  publish,  demand,  or  col- 
lect any  rate  *  *  *  in  excess  of  the  maximum  rate  *  *  *  so 
prescribed.  Such  order  shall  go  into  effect  thirty  days  after  notice  to 
the  carrier. 

THE  FIEST  QUESTION  RAISED  BY  THIS  PnOVISION  IS  WHETHER  OR  NOT  Ahh 
THREE  OF  THE  POWERS  OF  GOVEKNMENT,  LEGISLATIVE,  JUDICIAL,  AND 
EXECUTIVE,  CAN  BE  CENTERED  AND  COMMINGLED  IN  A  POLITICAL  BOARD, 
CLAIMED  TO  BE  ADMINISTRATIVE   IN   ITS   CHARACTJin. 

This  proposed  legislation  is  radically  different  in  this  respect 
from  the  interstate-commerce  act.  By  that  act  the  Interstate 
Commerce  Commission  was  empowered  to  hear  complaints  as  to 
unreasonable  rates,  and  if  upon  such  hearing  it  concluded  that 
the  rates  challenged  were  unreasonable,  it  could  condemn  them 
and  order  the  railroad  to  desist  from  further  charging  the 
same ;  but  the  Commission  had  no  power  to  enforce  this  order, 
and  if  the  railroad  refused  to  comply  with  it  the  only  remedy 
was  for  the  Commission  to  sue  the  road  in  court  upon  the  order, 
to  secure  there,  by  judicial  decree,  its  enforcement. 

The  hearing  of  the  complaint  and  the  making  of  a  finding  and 
order  with  respect  to  a  rate  were  to  that  extent  in  the  nature 
of  a  judicial  procedure,  but  it  was  not  judicial  in  fact,  beca?.:se 
the  Commission  had  no  authority  or  power  to  give  effect  to  it3 
order  when  it  made  one.  The  net  result  of  what  it  was  author- 
ized to  do  was,  to  employ  the  language  used  in  the  Minnesota 
statute  hereinafter  quoted,  to  make  a  recommendation,  for  that 
is  all  its  action  amounted  to.  If  the  road  did  not  see  fit  to 
accept  the  conclusion  of  the  Commission,  resort  must  be  had  to 
the  courts,  where  alone  judicial  power  could  be  exercised. 

I  mention  this  with  particularity  to  show  that  the  very  able 
lawyers  who,  as  members  of  the  House  of  Representatives  and 
the  Senate,  framed  the  interstate-commerce  act  of  1SS7,  care- 
fully avoided  conferring  on  the  Interstate  Commerce  Commis- 
sion any  kind  of  power  except  only  executive  power,  for  they 
stopped  short  of  giving  it  judicial  power  by  refusing  to  it  au- 
thority and  power  to  execute  its  orders  and  decrees,  and  they 
carefully  refrained,  as  the  Supreme  Court  held,  from  conferring 
upon  it  the  legislative  power  of  making  a  new  rate  to  be  sub- 
stituted for  a  condemned  rate.  They  gave  only  the  one  kind  of 
power,  because  they  were  familiar  with  the  rule,  and  by  their 
action  showed  their  respect  for  it,  that  two  kinds  of  power, 
much  less  three  kinds  of  power,  could  not  be  conferred  on  what 
they  clearly  intended  should  be  in  legal  effect,  as  well  as  in 
practice,  only  a  purely  executive  or  administrative  board.  This 
Hepburn  bill,  however,  gives  to  the  Commission  the  additional 
power  of  executing  its  judgment  of  condemnation  of  a  rate, 
which  makes  the  power  purely  judicial,  and  then  in  additioa 
G583 2 


18 

gives  to  the  Commission  tlic  power  to  substitute  a  new  rate  for 
the  one  it  lias  condemned  and  put  out  of  existence,  which  is  a 
purelj'  legishxtive  act. 

In  addition  to  tliese  two  new  powers,  judicial  and  legislative, 
never  heretofore  by  any  act  conferred  on  the  Interstate  Com- 
merce Commission,  it  is  allowed  by  this  Hepburn  bill  to  retain 
all  the  executive  power  with  which  it  was  originally  invested, 
with  much  more  power  of  that  character  added. 

That  the  bill  is  unconstitutional,  because  of  this  commingling 
of  all  these  powers,  appears  beyond  question. 

Ours  is  a  constitutional  government.  It  is  a  fundamental 
proposition  embodied  in  our  organic  law  that  there  shall  be 
three  separate,  independent,  and  coordinate  departments  of 
government,  and  that  there  shall  not  be  any  commingling  of  these 
powers  in  any  one  authority.  It  is,  therefore,  in  contravention 
of  our  constitution  to  confer  judicial  powers  upon  the  legisla- 
tive department  or  to  confer  legislative  powers  upon  the  judicial 
department  or  to  confer  either  of  these  powers  upon  the  execu- 
tive department. 

Mr.  Moody,  the  Attorney-General,  in  an  opinion  given  to  the 

chairman  of  the  Senate  Interstate  Commerce  Committee,  under 

date  of  May  5,  1905,  calls  attention  to  tlie  proposition,  at  page 

12  of  his  opinion,  in  the  following  language :  ' 

A  case  arising  under  the  laws  of  Kansas  sisnally  illustrates  tbe  prin- 
ciple that  the  nature  of  legislative  and  judicial  pov^•ers  is  such  that 
they  can  not  be  joined  together  and  vested  in  the  same  body  consist- 
ently with  the  theory  which  underlies  the  Constitution  of  the  United 
States  and  those  of  many,  if  not  all,  the  States. 

Where  the  question  arises  it  makes  no  dilTerence  whether  the 
attempt  of  the  legislature  is  to  confer  legislative  power  upon  the 
judiciary  or  judicial  power  upon  the  legislature.  The  sole  ques- 
tion is  whether  there  is  power  to  confer  more  than  one  of  the 
powers  upon  the  same  body ;  to  commingle  them.  If  it  be  at- 
tempted, the  effort  is  a  nullity,  because  in  conflict  with  the 
theory  which  underlies  the  organic  law  of  our  institutions. 

In  kilbourn  v.  Thompson  (103  U.  S.,  190)  the  Supreme  Court 
said: 

It  is  believed  to  be  one  of  the  chief  merits  of  the  American  system  of 
written  constitutional  law  that  all  the  powers  intrusted  to  govern- 
ment, whether  State  or  national,  are  divided  into  the  three  grand 
departments — the  executive,  the  legislative,  and  the  judicial.  That  the 
functions  appropriate  to  each  of  these  branches  of  government  shall  be 
vested  in  a  separate  body  of  public  servants,  and  that  the  perfection  of 
the  system  requires  that  the  lines  vrhlch  separate  and  divide  these 
departments  shall  be  broadlv  and  clearly  defined.  It  is  also  essential  to 
the  successful  working  of  this  system  that  the  persons  intrusted  v.ith 
power  in  anv  one  of  these  branches  shall  not  be  permitted  to  encroach 
upon  the  powers  confided  to  the  others,  but  that  each  shall  by  the  law 
of  its  creation  be  limited  to  the  exercise  of  the  powers  appropriate  to  its 
own  department  and  no  other. 

The  wisdom  of  this  constitutional  provision  for  the  separa- 
tion of  these  coordinate  powers  of  government  is  strikingly 
manifested  by  the  jumble  attempted  in  this  instance.  The  propo- 
sition would  be  alarming  if  its  utter  unconstitutionality  were  Jiot 
as  apparent  as  is  its  unreasonableness.  It  involves  the  general 
supervision  by  a  political  board,  appointed  by  the  President,  of  a 
business  so  tremendous  as  to  be  practically  incomprehensible, 
and  so  complicated  and  dillicult  in  its  character  as  to  be  almost 
beyond  the  power  of  human  intellect  to  master  it,  with  author- 
ity to  change  rates  with  the  stroke  of  a  pen,  affecting  revenues 
to  the  extent  of  millions  of  dollars,  and  to  make  new  regulations 
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of  every  character  afCcctinsj  the  operation  of  more  than  200,000 
miles  of  railways,  ami  affecting  also,  because  of  their  relation  to 
the  railroads  and  their  dependence  upon  them,  almost  every 
other  kind  of  imi)orlant  business  conducted  throughout  the 
length  and  breadth  of  the  country ;  and  in  this  behalf  thia 
board,  to  the  judgment  of  which  these  vast  interests  are  to  be 
subjected,  is  authorized  to  be  legislator,  prosecutor,  judge,  jury, 
and  marshal,  all  combined.  In  all  the  legislation  of  more  than  a 
century  no  such  proposition  has  ever  before  been  successfully 
presented  to  the  American  Congress.  It  would  be  an  absolute  dis- 
aster to  the  country  if  it  should  be  successfully  presented  now, 
were  it  not  that  it  is  impossible  for  such  a  measure  to  receive 
the  sanction  of  the  courts,  not  alone  because  of  the  bad  results 
which  would  follow  from  this  particular  legislation,  but  also 
because  if  such  a  commingling  of  power  can  be  sustained  as  to 
legislation  of  this  vastly  important  character  it  will  be  a  prec- 
edent of  such  commanding  force  that  it  will  be  idle  to  ever 
hereafter  in  connection  with  legislation  talk  about  three  inde- 
pendent and  coordinate  departments  of  government,  the  powers 
of  which  are  not  to  be  blended  and  merged.  It  will  be  a  fitting 
time,  when  we  vote  on  this  bill,  to  demonstrate  that  there  are 
still  three  departments  of  government  and  that  they  are  still, 
as  our  fathers  intended,  separate  and  independent  as  well  as 
coordinate. 

A     SECOND    QUESTION,     EQCALLY     FATAL     TO     THIS     LEGISLATION,     AT     ONCM 

ARISES WHETHER    THE    PROVISION    QUOTED    AMOUNTS,    IF    SUSTAINED, 

TO  A  DELEGATION   OF  LEGISLATI^TD  POWER. 

The  power  conferred  is  "  to  determine  and  prescribe  what  will, 
in  its  judgment,  be  the  just  and  reasonable  and  fairly  remuner- 
ative rate  *  *  * "  Q^^id  then  by  proper  order  put  it  into 
operation. 

"  Just  and  reasonable  and  fairly  remunerative "  are  indeia- 
nite  terms. 

Different  minds  might,  and  most  probably  would,  reach  widely 
different  conclusions  as  to  what  they  required  in  almost  any 
given  case.  All  any  commission  could  do  would  be  to  act  accord- 
ing to  its  best  judgment,  and  that  is  just  what  the  bill  recognizes 
and  requires,  for  its  requirement  is  "  to  determine  and  prescribe 
what  will,  in  its  judgment,  be  "  the  proper  rate,  etc. 

The  effect  of  this  provision  can  not  be  avoided  by  a  juggle  of 
words  intended  to  show  that  the  Commission  does  not  fix  any 
specific  rate  and  put  it  into  operation,  but  only  that  it  names  a 
rate  which,  "  in  its  judgment,"  is  a  reasonable  and  just  rate,  and 
thereupon  the  law  operates  to  give  that  judgmeiit  effect  as  a 
maximum  rate,  for  the  fact  remains  that  it  is  the  judgment  of 
the  Commission  and  not  the  judgment  of  Congress  that  pre- 
scribes the  rate,  and  according  to  the  best  authorities  that  is 
fatal  to  the  measure. 

In  Dowling  et  al.  v.  Insurance  Company,  92  Wisconsin,  page 
63,  a  statute  was  held  invalid  because  in  the  opinion  of  the  court 
it  delegated  legislative  power. 

The  court  adopted  the  rule  laid  down  by  Judge  Ranney  in 
1st  Ohio  State,  that  the— 

true  distinction  is  between  the  delegation  of  power  to  make  the  law, 
which  necessarily  involves  a  discretion  as  to  what  it  shall  be,  and 
conferring  authority  or  discretion  as  to  its  execution,  to  be  exercised 
under  and  in  pursuance  of  the  law.  The  first  can  not  be  done  ;  to  the 
latter  no  valid  objection  can  be  made. 
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The  statute  nnder  consideration  in  this  Wisconsin  case  pro- 
vided that  the  insurance  commissioner  should — 

prepare,  approve,  and  atlopt  and  print  tlie  form  in  Mank  of  a  contract 
or  policy  of  fire  insurance,  to.:;etlier  with  such  provisions,  agi-eements, 
or  conditions  as  may  be  indorsed  thereon  or  added  thereto  and  form 
a  port  of  sucli  policy  and  contract,  and  such  form  shall,  as  near  as 
the  aame  can  he  made  applicable,  conform  to  the  type  and  form  of  the 
New  York  standard  fire  insurance  policy,  so  called  and  known. 

The  court  held  that  this  was  a  delegation  of  legislative  po\Yer, 
and  that  it  v/as  therefore  unconstitutional  and  void. 
In  discussing  the  question  the  court  said,  at  page  71 : 

The  act,  in  our  .iudgment,  wholly  fails  to  provide  definitely  and 
clearly  what  the  standard  policy  should  contain,  so  that  it  woiild  be 
put  in  iise  as  a  uniform  policy  required  to  take  the  place  of  all  others, 
without  the  determination  of  the  insurance  commissioner  in  respect 
to  matters  involving  the  exercise  of  a  legislative  discretion  that  could 
not  be  delegated,  and  without  which  the  act  could  not  possibly  be  put 
in  use  as  an  act  in  conformity  to  which  all  fire  insurance  policies  were 
required  to  be  issued. 

It  v\-ill  be  noted  that  the  statute,  approximately  at  least,  gave 
a  standard  by  \Yhich  the  insurance  commissioner  was  to  be  gov- 
erned in  preparing  the  form  of  policy  to  be  adopted,  for  it  pro- 
vided that  it  should — 

as  near  as  the  same  can  be  made  applicable,  conform  to  the  type  and 
form  of  the  Kew  York  standard  fire-insurance  policy. 

The  court  say  upon  this  point : 

Evidently  the  conformity  to  "  type  and  form "  of  the  New  York 
standard  policy  had  reference  to  the  form  of  that  policy  as  embracing 
the  substance  of  the  provisions  of  the  contract,  and  as  to  the  size  and 
kind  of  type  to  be  used  in  printing  the  policy  to  be  adopted.  Had  the 
commissioner  wholly  declined  to  prepare,  approve,  and  adopt  any  form 
whatever,  it  would  not  have  been  possible  to  have  carried  into  effect  so 
imperfect  or  nncertain  an  enactment,  or  to  transact  business  under  it. 
Within  the  lines  indicated,  a  discretion  was  reposed  in  the  commis- 
sioner as  to  the  form  of  the  policy  Vvhich  embodied  the  substance  of 
the  contract,  and  which  was  to  have  the  sanction  and  force  of  law. 
The  effect  clearly  v.-as  to  transfer  to  him  bodily  the  lectislative  power 
of  the  State  on  that  subject.  Within  the  limits  prescribed  he  was  to 
prepare  just  such  a  policy  or  contract  as,  in  his  judgment  and  discre- 
tion, would  meet  the  legal  exigencies  of  the  case,  and  no  one  couid 
certainly  predict  what  the  result  of  his  action  might  be. 

In  the  car-o  of  The  State  ex  rel.  Adams  v.  Eurdge  and 
others  (95  Wis.,  p.  300),  the  question  before  the  court  was 
whether  or  not  a  statute  which  undertook  to  authorize  the 
State  board  of  health,  a  purely  administrative  body,  to  make 
such  regulations  "  as  may  in  its  judgment  be  necessary  for  the 
protection  of  the  people  "  from  contagious  diseases,  and  give  the 
power  to  designate  what  diseases  "  are  dangerous  or  contagious 
to  the  public  health,"  was  obnoxious  to  the  objection  that  it  was 
a  delegation  of  legislative  power,  and  therefore  unconstitutional 
and  void,  and  the  court  held  that  it  was. 

The  statute  under  consideration  in  this  case  authorized  the 
board  of  health  to  make  such  regulations  "  as  may,  in  its  judg- 
ment, be  necessary  for  the  protection  of  the  people  "  from  con- 
tagious diseases,  and  gave  them  power  to  designate  what  dis- 
eases were  contagious  or  dangerous  to  the  public  health.  The 
court  held  that  this  statute  was  an  unwarranted  delegation  of 
legislative  power. 

The  court  in  this  case  again  cites  the  rule  laid  down  by  Judge 
Rauney  as  drawing  the  true  distinction  between  statutes  tiiat 
delegate  legislative  power  and  tliose  which  do  not,  and  held  the 
statute  inA'alid  because  on  its  face  it  intrusted  to  the  board  of 
l^ealth  the  exorcii-e  of  its  judgment  and  discretion,  which  be- 
longed only  to  the  legislature. 
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In  the  case  of  Clark  v.  Field  (143  U.  S.,  G49),  and  a^ain  in 
the  case  of  Buttfield  v.  Stranahan  (192  U.  S.,  470)— the  tea 
case— the  Supreme  Court  sustained  the  statutes  there  under 
consideration  enacted  by  Congress,  which  were  attacked  on  tho 
ground  that  they  delegated  legislative  power,  not  by  holding 
that  it  was  competent  for  the  Congress  to  delegate  legislative 
power,  but  by  so  construing  the  statutes  as  to  show  that  they 
did  not  delegate  legislative  p^wer ;  that  what  the  President  was 
authorized  to  do  under  tho  McKinley  tariff  law  was  not  legis- 
lative, but  purely  administrative,  and  what  the  board  of  experts 
and  the  Secretary  of  the  Treasury  were  required  to  do,  which 
was  under  consideration  in  the  tea  case,  was  likewise  admin- 
istrative and  not  legislative. 

The  Supreme  Court  in  these  cases,  recognizing  and  announcing 
the  rule  that  legislative  power  can  not  be  delegated,  found  that 
the  provisions  of  the  statutes  under  consideration  were  such  that 
no  legislative  discretion  was  left  with  the  President  in  the  one 
case  or  with  the  board  of  experts  or  the  Secretary  of  the  Treas- 
ury in  the  other. 

In  answer  we  are  told  by  the  advocates  of  this  bill  of  the 
statutes  under  which  the  Postmaster-General  and  the  Secretary 
of  the  Interior  are  invested  with  authority  to  decide  various 
questions  arising  in  their  respective  Departments,  according  to 
their  judgment  and  discretion,  which  have  no  application  what- 
ever to  the  question  under  consideration,  for  the  obvious  reason 
that  in  all  those  instances  the  Government  is  dealing  with  its 
own  and  has  a  right  to  do  so  on  its  own  terms  and  conditions. 

So,  too,  they  have  cited  as  an  authority  for  them  what  Chief 
Justice  Waite  said  in  the  Munn  case  (94  U.  S.),  as  follows: 

With  the  fifth  amendment  in  force,  Congress,  in  1820,  conferred 
power  upon  the  city  of  Washington  to  regulate  the  rates  of  wharfage 
at  private  wharves,  the  sweeping  of  chimnevs,  and  to  lix  the  rates  of 
fees  therefor,  and  the  weight  and  quality  of  hread  ;  and  iu  184S  to 
make  all  necessary  regulations  respecting  hackney  carriage  and  the 
rates  of  fare  of  the  same,  and  the  rates  of  hauling  by  cartmeu,  wag- 
oners, carmen,  and  draymen,  and  the  rates  of  commission  of  auction- 
eers. 

And  so  on,  at  length. 

In  citing  this  as  an  authority  they  overlook  the  fact  that  the 
conferring  by  the  legislature  of  a  State  upon  a  municipality  of 
such  powers  of  local  government  as  are  enumerated  in  the  stat- 
ute quoted  is  an  exception  to  the  general  rule  as  to  the  delega- 
tion of  legislative  authority.  Cooley's  Constitutional  Limita- 
tions, sixth  edition,  page  228,  says  : 

*  *  ♦  The  legislature  can  not  delegate  its  power  to  make  laws; 
but  fundamental  as  this  maxim  is,  it  is  so  qualifled  by  the  customs  of 
race  and  by  other  maxims  which  regard  local  government,  that  the 
right  of  the  legislature,  in  the  entire  absence  of  authorization  or  pro- 
hibition, to  create  town  and  other  inferior  municipal  organizations,  and 
to  confer  upon  them  the  powers  of  local  government,  and  especiallv  of 
local  taxation  and  the  police  regulation  usual  v.ith  sucli  corporations, 
would  always  pass  unchallenged.  The  legislature  in  those  cases  is  uot 
regarded  as  delegating  its  authority,  because  the  regulation  of  such 
local  affairs  as  are  commonly  loft  to  local  boards  and  officers  is  not 
understood  to  belong  properly  to  the  State. 

Congress  sustains  the  same  relation  to  the  city  of  Washington 
that  a  State  does  to  the  municipalities  within  its  borders. 

The  essence  of  all  these  decisions  is  given  in  the  case  of  Field 
V.  Clark,  page  G93,  where,  as  stating  the  true  rule,  they  quote 
Judge  Ranney,  as  the  Wisconsin  cases  did,  as  follows : 
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The  tnio  distinction  is  between  the  delegation  of  power  to  make  the 
law,  wliich  necessarily  involves  a  discretion  as  to  what  it  shall  be.  and 
conferrinp;  authority  or  discretion  as  to  its  execntiou,  to  be  exercised 
under  and  in  pursuance  of  the  law.  The  first  can  not  be  done ;  to  the 
latter  no  valid  objection  can  be  made. 

I  repeat  this  quotation  to  emphasize  it. 

This  rule  indicates  the  distinction  running  through  all  the 
well-considered  eases  on  the  subject  of  the  delegation  of  legisla- 
tive power.  According  to  this  rule  the  test  is  whether  or  not 
the  party  on  whom  the  authority  is  conferred  is  intrusted  with 
any  discretion  to  make  the  law ;  if  so,  the  statute  is  unconsti- 
tutional. If,  on  the  other  hand,  no  discretion  be  conferred,  but 
only  an  administrative  duty  he  enjoined,  the  statute  is  valid. 
Discretion  may  he  allowed  as  to  its  execution,  but  none  as  to 
what  the  law  shall  be. 

Applying  this  rule  we  see  what  must  be  the  character  of  the 
legislation  enacted  by  Congress  conferring  the  rate-making 
power  on  the  Interstate  Commerce  Commission,  or  any  other 
tribnual,  to  make  it  valid,  namely,  that  no  discretion  to  make 
rates,  according  to  its  opinion  or  judgment,  can  be  conferred, 
but  standards  or  guides  and  tests  must  be  prescribed  to  govern 
the  action  of  the  Commission.  To  illustrate,  Congress  may  pre- 
scribe that  rates  shall  not  exceed  so  much  per  mile  per  pas- 
senger, or  so  much  per  ton  per  mile  for  freight,  or  that  on  roads 
making  a  net  earning  of  so  much  per  mile  rates  shall  not  ex- 
ceed a  maximum  named,  while  on  roads  making  less  or  greater 
earnings  that  maximum  shall  be  varied  to  correspond.  In  such 
instances,  with  such  standards  by  which  to  be  governed,  the 
action  of  the  board  of  commissioners  or  the  tribunal  or  agency 
selected  will  be  purely  administrative,  because  it  will  have 
nothing  to  do  in  order  to  arrive  at  the  rate  to  be  fixed  beyond 
making  a  calculation  and  working  out  results  and  then  naming 
them. 

It  has  been  contended  that  the  Supreme  Court  of  the  United 
States  has  sustained  State  statutory  provisions  that  did  not  con- 
form to  this  rule  authorizing  State  commissions  to  make  rates 
within  the  States;  and  it  is  further  pointed  out  in  support  of 
the  right  of  Congress  to  confer  the  rate-making  power  on  the 
Interstate  Commerce  Commission,  that  the  Supreme  Court  in 
the  Maximum  Rate  ease,  and  in  other  cases,  indulged  in  ex- 
pression which  indicate,  although  that  question  was  not  before 
the  court,  that  it  would  sustain  such  legislation  as  is  now  pro- 
posed if  it  should  be  enacted. 

It  is  true  that  the  Supreme  Court  has  upheld  statutes  enacted 
by  the  States  conferring  this  pov,-er  on  State  commissions  or 
commissioners,  and  it  is  true  that  the  Supreme  Court  did  in- 
dulge in  the  Maximum  Rate  case,  and  perhaps  in  other  cases, 
in  the  character  of  expressions  referred  to,  but  it  is  also  true 
that  the  precise  question  now  presented  was  not  presented  to 
the  court  in  any  of  these  cases.  And  it  is  also  true  that  the 
Supreme  Court  of  the  United  States  has  never  yet  upheld  a 
State  statute  conferring  pov.'er  to  make  rates  on  a  railroad 
commission  or  commissioner  as  to  that  particular  point  which 
did  not  make  the  power  so  conferred  purely  administrative  in 
character,  or  v.-hich  was  not  enacted  by  virtue  of  a  constitutional 
provision  that  authorized  such  legislation. 

The  loading  cases  relied  upon  are  what  are  known  as  the 
Granger  cases,  reported  in  0-lth  U.  S.,  the  Stone  case,  the  Reagan 
case,  the  iMinnesota  case,  and  the  Maximum  Rate  case. 
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The  first  of  the  Granger  cases  was  that  of  Munn  v.  The  State 
of  Illinois,  94  U.  S.,  113.  The  question  involved  in  that  case 
was  whether  or  not  the  legislature  of  Illinois  could  fix  maxi- 
mum rates  of  elevator  charges.  In  that  case  the  legislature  had 
provided  that  the  maximum  charge  for  the  storage  and  handling 
of  grain,  etc.,  should  he  2  cents  per  bushel  for  the  first  thirty 
days,  and  additional  specified  charges  for  longer  periods  of  time. 

There  was  no  question  in  this  case  as  to  the  power  of  the 
legislature  to  delegate  legislative  authority. 

Tlie  next  case  is  that  of  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  v.  The  State  of  Iowa,  reported  at  page  155, 
94th  U.  S.  This  case  arose  under  "An  act  to  establish  reasona- 
ble maximum  rates  of  charges  for  the  transportation  of  freight 
and  passengers  ou  the  different  roads  of  Iowa,"  approved  March 
23,  1S74. 

A  number  of  questions  were  involved  in  the  case,  but  the  par- 
ticular question  under  consideration  was  not  and  could  not  have 
been  one  of  them.  The  statute  is  found  at  page  61,  Laws  of 
Iowa,  1874,  but  the  nature  of  the  stiitute  is  set  forth  at  page 
163  of  the  opinion  of  the  court,  vrhich  was  delivered  by  Mr. 
Chief  Justice  Waite,  as  follows : 

The  statute  divides  the  railroads  of  the  State  into  classes,  accord- 
ing to  business,  and  estal^lislies  a  maximum  of  rates  for  each  of  the 
classes.  It  operates  uniformly  ou  each  class  and  this  is  all  the  Cou- 
stitution  requires. 

From  this  statement  it  appears  that  the  commission  provided 
for  by  the  statute  had  only  the  administrative  duty  to  perform 
of  ascertaining  to  which  class  a  particular  railroad  belonged 
and  then  applying  the  rates  provided  for  that  class.  The  classi- 
fication was  on  the  basis  of  net  earnings,  and  maximum  rates 
were  named  by  the  statute  for  each  class  on  all  articles  shipped. 

All  this  appears  more  fully  from  the  foriov>-iug  provisions  of 
the  statute : 

All  railroads  in  this  State  shall  he  classified  accordin.;?  to  the  gross 
amount  of  their  respective  annual  earnings  within  the  State,  per  mile, 
for  the  preceding  j-ear,  as  follows  :  Class  "A"  shall  include  ail  rail- 
roads whose  gross  annual  earnings,  per  mile,  shall  he  four  thousand 
dollars  (i54,000)  or  more.  Class  "  B"  shall  include  all  railroads  whose 
gross  annual  earnings,  per  mile,  shall  be  three  thousand  dollars 
(§3,000)  or  any  sum  in  excess  thereof  less  than  four  thousand  dol- 
lars (!?4,000).  Class  "  C"  shall  include  all  railroads  whose  gross 
annual  earnings,  per  mile,  shall  be  less  than  three  thousand  dollars 
($3,000). 

Sec.  2.  All  railroad  corporations,  according  to  their  classiflcations 
as  herein  prescribed,  shall  be  limited  to  compensation  per  mile  for  the 
transportation  of  any  person,  with  ordinary  baggage  not  exceeding 
one  hundred  pounds  in  weight,  as  follovv's :  Class  "A"  three  cents ; 
class  "  B,"  three  and  one-half  cents  ;  class  "  C,"  four  cents  :  Provided, 
That  no  such  corporation  shall  charge,  demand,  or  receive  any  greater 
compensation  per  mile  for  the  transportation  of  children  twelve  years 
of  age  or  under,  than  the  half  rates  above  prescribed  :  A7id  provided 
also,  A  charge  of  ten  cents  may  he  added  to  the  fare  of  any  passenger, 
^•hen  the  same  is  paid  upon  the  cars,  if  a  ticliet  might  have  been 
procured  within  a  reasonable  time  before  the  departure  of  the  train. 

Sec.  3.  The   tariff  rates  established   in   the   following  schedule  shall 
be    considered    the   basis    on    which    to   compute    the    compensation    for 
transporting   freights,    goods,    merchandise,    or    property   over   any    Hiia 
of  railroads  within  this  State  : 
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Then  follow  14  similar  pages  of  this  scbedulo  of  tariff  rates 
slio\t»ng  tiao  cost  of  transportation  according  to  the  table  given, 
up  to  a  distance  of  o7(J  miles.  And  then  follow  many  pages,  all 
a  part  of  the  statute,  on  which  are  set  forth  a  basis  for  com- 
puting the  tariff  charges  on  every  kind  of  an  article  that  the 
logislaturo  could  think  of  as  likely  to  be  transported  by  railroad 
carriers  in  the  State  of  Iowa,  of  which  ihe  following  is  a  sam- 
ple: 

Classification  of  Fkeigiits. 

Snc.  5.  The  foilowin?  classiScation  of  frei.:?bts,  explnnatory  of  the 
prevodius:  schPiUiios,  shall  lie  taken  and  held  to  be  the  classification  in 
force  in  this  State  under  the  provision[s]  of  this  act: 

UXI'LANATIOX    OP    CIIARACTEKS. 

The  class  as  given  opposite  each  article,  1,  2,.  3,  4,  stands  for  first, 
second,  third,  and  fourth  classes,  respectively  ;  li  for  once  and  a  half 
first  class,  and  D  1  foi-  double  first  class. 

Articles  not  enumerated  will  be  classed  with  similar  articles. 


D  1 


Acids    Dl 

2o  carboys,  or  over 1 

Carloads"    4 

Agricultural  implements  in  carloads Class  A 

Less  than  carloads  as  follows  : 
Fanning  mills,  sulky  horseraiies,  and  similar  light  and  bulky 

macliines    

Cultivators,  corn  planters,  harrows,  shovel  plows,  and  shear- 
ing machines li 

Iron   cultivators,   wooden  horseralies,   reapers,   mowers,   har- 
vesting machines,  plows,  seed  drills,  and  feed  cutters 1 

Cultivators,  corn  planters,  shovel  plows,  and  fanning  mills, 

when  knocked  down  and  taken  apart 1 

Suiky  horserakes,  knocked  down  and  teeth  taken  out 1 

Iron  corn  shellers 1 

Threshers,  one,  at  half-car  rate. 

Plows,  knocked  down  and  boxed 4 

Alcohol    1 

Alcohol,  10  barrels  or  more ^ 

Alcohol,  20  !)arrels  or  over 4 

Ale,  20  barrels  or  over 4 

Ale,  less  than  20  b-arrols ^' 

Ale,  in  glass,  packed 1 

Allspice    ^ 

Almonds,   la  sacks 1 

Almonds,  In  barrels  or  boxes 2 

Alum    3 

Ammunition,  fixed.     (See  Government  supplies.) 

Antimony,   crude 1 

Anvils    4 

Apple  butter  or  sauce -^ 

Apples,   dried 2 

Apples,  dried,  50  barrels  or  over 4 

Apples,  green,  in  bulk  in  carloads,  same  as  potatoes. 

Apples,  green,  40  barrels  or  more 4 

Apples,  green,  less  than  40  barrels 3 

Apples,  in  carloads  of  120  barrels  or  more ;  carload,   flour 
rates. 

Ashes,  pot,  pearl,  and  soda 4 

Ash  boilers  or  kettles,  large  and  heavy 4 

Asphaltum 4 

Axes   3 

Ax    handles,    boxed 3 

Ax  Iiaiidles,  in  bundles 2 

Axle  grease >" 

Axle  grease,  50  cases  or  over 4 

Axle,    iron    3 

Axle,    wooden    2 

Bacon,   loose  or  in  bags 2 

Bacon,   loose,  carloads 4 

Bacon,    packed 4 

Bagging    2 

Bags,   in  bales  or  bundles ^ 

Baking    powdor.s 2 

Gosa 
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Bakin?:  powders,  100  Ijosoi?  or  more 

Balance  wheels,  8  feet  or  less  in  diajneter. 

Baud!)oxe3   

Bandboxes,    boxed 

Barilla    

Bark  mills 

Bark,    lanuers'    

Bark,  tanners",  in  carloads 

Barley,  pearl 

Barrels,  empty,  in  carloads 

Barrels,    empty 

Beer    barrels 

Half    barrels 

Quarter   barrels 

Eighth    barrels 

Baskets    

Baskets,    carloads 

Bath  brick 

Bath    tubs 

Batting    

Bay    rum 

Beans,    dry 

Beans,   dry,    carload 

Beans,   castor   

Beans,   castor,   carload 

Bedcords,  in  bundles 

Bed  springs,  in  bundles 

Bedsteads,     rough 

Bedsteads,  finished  in  nieces 

Beef,    carloads I 

Beef,   packed 

Beef,  dried,  loose 

Beehives     

Beer,    carloads 

Beer,  same  as  ale. 

Beeswax 

Bells 

Bellows 

Belting,  ruober  or  leather 

Benzine,  same  as  coal  oil. 
Benzole,  same  as  coal  oil. 

Berries,  except  cranberries 

Bird  cages,  boxed 

Bitters,   in   glass,   boxed 

100  hoxes  or  over 

Black  lead,  in  barrels  or  boxes 

Blacking,  shoe 

Bleaching   salts    or    powders 

Blankets 

Blue  vitriol 

Blinds 

Boats    

Boats,    when  flat  car  required 

Boiler  flues 

Boilers,  30  feet  long  or  over 

Less  than  30  feet 

Boiler    felting 

Boiler  plates 

Bonnets,   boxed 

Books   

Boots  and  shoes,  boxed  and  strapped 

Boots  and  shoes,  not  strapped 

Boots  and  shoes  in  trunks 

Borax   

Bottles,   in   boxes 

Bottles,  in  casks 

Boxes,  empty 

Boxes,   emptv,   carload 

Bran.      (See  Mill  stuffs.) 

Brass,  in  sheets,  rods,  and  rivets 

Brass  vessels 

Brass   eastings 

Brass,   scrap   . 

Bread    " 

Bread,  in  carloads 

Brick    
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Brick,  ccinraon,  ia  carloads Class  C 

Urirk,     fire 4 

Brick,  fae.  In  carloads Class  C 

Brick  for  stove  linings,   loose 1 

Brick  for  stove  liuinss,  in  boxes  or  barrels 4 

Brimstone,   in  boxes  or  kegs 2 

Brimstone,  in  barrels  or  hogsheads 4 

BrKiania    ware    1 

Broom   corn,   in  bales 1 

Carloads 4 

Broom-corn    presses li 

Broom-corn  seed 2 

Brooms,   in  bales  or  bundles 1 

Broom  handles 2 

Broom    handles,    carloads Class  A 

Brushes,  loose D  1 

Brushes,  packed  in  boxes 1 

Buckets    1 

Burial   cases   1 

Burning   fluid    -  1 

Burr  blocks 4 

Butchers'  blocks 2 

Butter,  in  crocks 1 

Butter,   in  kegs  or  boxes 2 

Butter,  10.000  pounds  or  over 3 

Cabinet  ware.      (See  Furniture.) 

Cabinet  organs 1 

Caissons 2 

Cable  chains 4 

Camphene,  in  wood Ih 

Candles    2 

Candles,  2,000  pounds  or  more 4 

Canvas  1 

Canvas,    roofing    2 

Canes   1 

Cane  mills 2 

More  might  be  quoted  from  this  statute  to  advantage,  but  the 
quotations  made  are  sufficient  to  show  its  character  and  that 
the  duties  of  the  officials  charged  with  the  execution  of  the  haw 
were  purely  administrative,   involving  no  discretion  whatever. 

The  next  case  of  this  series  was  that  of  Peili  v.  The  Chicago 
nnd  Northwestern  Railroad  Company,  reported  at  page  1G4,  94th 

U.  S. 

The  nature  of  the  statute  under  which  this  case  arose  is 
shown  at  page  IGG,  where  occurs  the  following : 

Chapter  273  classifies  railroads  in  the  State,  fixes  the  limit  of  fares 
for  the  transportation  of  any  person,  classifies  freights  and  the  maxi- 
mum rates  therefor,  and  prescribes  certain  penalties  and  forfeitures 
for  receiving  any  greater  rate  or  compensation  for  carrying  freight  or 
passengers  than  the  act  provides.  It  appoints  railroad  commissioners 
end  prescribes  their  duties  and  powers. 

The  full  text  of  the  statute  on  this  point  is  as  follows : 

Sectiox  1.  All  railroads  in  the  State  of  Wisconsin  are  hereby  divided 
into  three  classes,  to  be  known  as  Class  A,  Class  B,  and  Class  C.  Class 
A  shall  include  all  railroads  or  parts  of  railroads  in  the  State  of  Wis- 
consin now  owned,  operated,  managed  or  leased  either  by  the  Milwaukee 
and  St.  I'aul  Railway  Company,  the  Chicago  and  Northwestern  Rail- 
way Company,  or  the  Western  IJniou  Railway  Company.  Class  B  shall 
Include  all  railroads  or  parts  of  railroads  owned,  operated,  managed, 
or  leased  by  the  Wisconsin  Central  Railway  Company,  the  Green  Bay 
and  Minnesota  Railway  Company,  or  the  West  "Wisconsin  Railway  Com- 
pany. Class  C  shall  include  all  other  railroads  or  parts  of  railroads  in 
Baid  State. 

Si:c.  2.  Any  individual,  company,  or  corporation  owning,  operating, 
managing,  or"  leasing  any  railroad  or  part  of  a  i-ailroad  in  the  several 
classifications,  as  herein  prescribed,  shall  be  limited  to  a  compensation 
per  mile  for  the  transportation  of  any  person  with  ordinary  baggage 
Uot  exceeding  100  pounds  in  weight,  as  follows:  Class  A,  3  cents; 
Class  B,  3i  cents  ;  Class  C,  4  cents  :  Provided.  That  no  such  individual, 
company,  or  corporation  shall  charge,  demand,  or  receive  any  greater 
fompcnsation  per  mile  for  the  transportation  of  children  of  the  age  of 
(>5S3 
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12  years  or  under  than  one-half  of  the  rate  ahore  prescribed:  And 
prcvidcd  furtlicr.  That  the  rates  for  transportation  herein  prescribed 
may  be  reduced,  as  heicinafter  provided. 

Sec.  3.  All  freights  hereafter  transported  upon  any  railroad  or  part, 
of  a  railroad  in  this  State  are  hereby  divided  into  four  general  classes, 
to  be  designated  as  lirst,  second,  third,  and  fourth  classes,  and  int<» 
seven  special  classes,  to  be  dosignated  as  Class  D.  E,  P.  G,  IT,  I,  and  J. 
Class  D  shall  comprise  all  grain  in  carloads  ;  Class  E  shall  comprise 
flour  in  lots  of  50  barrels  or  more,  and  lime  in  lots  of  24  barrels  or 
more;  Class  F  shall  comprise  salt  in  lots  of  60  barrels  or  more,  and 
cement,  water  lime,  and  stucco  in  lots  of  21  barrels  or  more ;  Class  ii 
shall  comprise  lumber,  lath,  and  shingles  in  carloads ;  Class  H  shall 
comprise  live  stock  in  carloads ;  Class  I  shall  comprise  agricultural 
implements,  furniture,  and  wagons ;  Class  J  shall  comprise  coal,  brick, 
sand,  stone,  and  heavy  fourth-class  articles  In  carloads ;  and  in  addi- 
tion to  the  several  articles  in  the  said  special  classes  shall  be  added  other 
articles  as  and  In  the  manner  hereinafter  prescribed,  except  into 
Classes  D,  E,  G,  and  II  ;  and  all  articles  not  above  enumerated  are  (or) 
subsequently  set  into  said  classes,  as  hereinafter  provided,  shall  b« 
placed  in  and  belong  to  the  four  general  classes,  to  be  classified  by  the 
i-ailroad  commissioners  hereinafter  provided  to  be  appointed,  as  said 
articles  were  classified  by  the  Milwaukee  and  St.  Paul  Railway,  which 
classification  went  into  effect  on  the  15th  day  of  June,  1S72. 

These  quotations  are  sufficient  to  sliow  that  the  Wisconsin 
statute  was,  so  far  as  the  principle  is  concerned,  modeled  after 
the  Iowa  statute. 

In  legal  effect  they  were  identical  in  character,  and  no  ques- 
tion as  to  the  delegation  of  legislative  power  was  involved  in 
either  case,  for  the  legislature  had  in  both  instances  denied  the 
use  of  judgment  or  discretion,  and  provided  a  rule  which  left 
nothing  to  be  done  to  ascertain  what  the  rate  should  be  which 
the  Commission  was  to  prescribe,  except  only  to  ascertain  to 
what  class  the  road  belonged,  which  was  a  purely  administrative 
matter.  Having  ascertained  to  what  class  the  road  belonged, 
it  remained  only  to  a])ply  the  rate  prescribed  by  the  statute. 

In  the  case  of  the  Railway  Co.  v.  Minnesota  (134  U.  S.,  41S), 
the  statute  under  consideration  is  printed  in  the  margin  of  the 
report  of  the  case  and  the  general  nature  of  it  is  sutBciently 
shov,-n  by  the  following  provisions : 

Paragraph  (e),  section  7,  page  423,  134th  U.  S.,  reads  as 
follows : 

That  in  case  the  Commission  shall  at  any  time  find  that  any  part  of 
the  tariiTs  of  rates,  fares, _  charges,  or  classifications  so  filed  and  pub- 
lished, as  hereinbefore  provided,  are  in  any  respect  unequal  or  unrea- 
sonable, it  shall  have  the  power  and  is  hereby  authorized  and  directed 
to  compel  any  common  carrier  to  change  the  same  and  adopt  such  rate, 
fare,  charge,  or  classification  as  said  Commission  shall  declare  to  be 
equal  and  reasonable.  To  which  end  the  Commission  shall,  in  writing, 
inform  such  common  carrier  in  what  respect  such  tariffs  of  rates, 
fares,  charges,  or  classifications  are  unequal  and  unreasonable,  and 
shall  recommend  what  tariffs  shall  be  substituted  therefor. 

(f )  makes  it  the  duty  of  the  common  carrier  to  publish  the 
rates  so  recommended  and  to  put  them  in  operation,  and  the 
railroad  failing  to  do  so,  then  the  Commission  shall  do  so. 

(g)  provides  that — 

if  any  common  carrier  shall  refuse  or  neglect  to  carry  out  such  recora- 
mendation  made  and  published  by  such  Commission,  such  common  car- 
rier shall  be  subject  to  a  writ  of  mandamus,  to  be  issued  by  any  .iudge 
of  the  Supreme  Court,  or  of  any  of  the  district  courts  of  this  State, 
upon  application  of  the  Commission  to  compel  compliance  v,-ith  the 
requirements  of  this  section  and  with  the  recommendation  of  the 
Commision,  and  failure  to  comply  with  the  requirements  of  said  writ 
of  mandamus  shall  be  punishable  as  and  for  contempt,  and  the  said 
Commission,  as  complainants,  may  also  apply  to  any  judge  for  a  writ 
of  injunction  against  such  common  carrier  from  receiving  or  trans- 
porting property  or  passengers  within  this  State  until  such  common 
carrier  shall  have  complied  with  the  requirements  of  this  section  and 
the  recommendation  of  said  Commission,  etc. 
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In  other  words,  the  authority  of  the  Commission  was  to 
recommend  new  rates  to  be  substituted  for  condemned  rates", 
but  it  had  no  power  to  put  such  rates  into  operation  except 
by  an  appeal  to  the  courts  for  a  mandamus  or  injunction. 

The  case  of  Stone  r.  Tlio  Farmers'  Loan  and  Trust  Company 
(IIG  U.  S.,  307),  arose  under  a  statute  which  created  a  railroad 
connnissiou  and  empowered  it  in  certain  contingencies  to  es- 
tablish, determine,  and  revise  railroad  rates  and  charges,  but 
that  statute  undertook  to  make  the  work  of  the  commission 
administrative,  and  perhaps  did  so,  for  the  language  it  employed 
was  '*  in  revising  or  establishing  any  and  every  tariff  of  charges, 
it  shall  be  the  duty  of  said  commission  to  take  into  consideration 
the  nature  of  the  services  to  be  performed  and  the  entire  busi- 
ness of  such  railroad,  together  with  its  eai'nings  from  the  pas- 
senger and  other  trafhe,  and  so  revise  such  tariffs  as  to  allow  a 
fair  and  just  return  on  the  value  of  such  railroad,  its  appur- 
tenances, and  equipments." 

But  whether  this  language  was  sufficient  to  make  the  work 
of  the  commission  merely  administrative  is  immaterial  so  far 
as  the  decision  of  the  Supreme  Court  in  that  case  is  concerned, 
for,  assuming  that  the  question  was  involved  in  the  case,  it 
was  not  expressly  passed  on  by  the  Supreme  Court  of  the 
United  States. 

The  question  upon  which  that  case  was  mainly  argued  and 
disposed  of  was  as  to  whether  or  not  the  statute  under  con- 
Bideration  was  in  conflict  with  the  charter  rights  of  the  railroad 
company.  The  supreme  court  of  Mississippi  held  that  it  was 
not,  and  the  Supreme  Court  of  the  United  States  affirmed  that 
opinion,  confining  itself  in  its  opinion  almost  exclusively  to  the 
discussion  of  that  question.  But  the  Supreme  Court  of  the 
United  States  was  careful  to  say  in  upholding  the  statute  in  the 
last  paragraph  of  the  syllabus :  "  The  provisions  of  the  statute 
Of  Mississippi  of  March  11,  1SS4,  creating  a  railroad  commis- 
sion, are  not  so  inconsistent  and  uncertain  as  to  necessarily 
render  the  entire  act  void  on  its  face." 

Both  the  supreme  court  of  Mississippi  and  the  Supreme  Court 
of  the  United  States  called  attention  in  their  opinions  to  the 
fact  that  the  statute  had  not  yet  gone  into  operation,  and  that 
there  might  arise  questions  under  it  when  put  into  operation 
that  they  would  not  "undertake  to  decide  in  advance.  What  all 
this  may  have  meant  we  can  only  conjecture,  but  it  is  fair  to 
assume  that  the  very  able  lawyers  who  were  familiar  with  that 
decision,  and  who  framed  the  constitution  of  Mississippi,  adopted 
in  1890,  deemed  it  necessary,  in  order  to  make  such  legislation 
valid  beyond  question,  to  provide  as  they  did  in  that  constitu- 
tion for  the  creation  of  a  commission,  and  the  conferring  upon 
It  by  the  legislature  of  the  powers  which  under  the  statute  it 
was  authorized  to  exercise. 

This  provision  of  the  constitution  of  Mississippi  is  as  follows: 

Section  ISG.  The  legislature  shall  pass  laws  to  prevent  abuses,  un- 
just discrimination,  and  extortion  in  all  charges  of  express,  telephone, 
Bleeping-car,  telegraph,  and  railroad  companies,  and  shall  enact  laws 
for  the  supervision  of  railroads,  express,  telephone,  telegraph,  sleeping- 
car  companies,  and  other  common  carriers  in  this  State,  by  commission 
or  otherwise,  and  shall  provide  adequate  i)enalties  to  tlie  extent,  if  nec- 
essary for  that  purpose,  of  forfeiture  of  their  franchises. 

Very  similar  comments  can  be  made  as  to  the  Reagan  case,  re- 
ported in  154  U.  S.,  002. 
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Tbe  case  was  not  disposod  of  upon  a  question  of  clelesat5on  ei 
legislative  power,  but  aside  from  that  fact  tbe  constitution  had 
been  so  amended  as  to  authorize  the  creation  of  the  commission 
and  the  exercise  by  it  of  the  power  involved,  and  for  that  reasoa 
the  question,  as  here  presented,  could  not  arise. 

The  following  is  the  amendment  referred  to : 

COXSTITCTION    OF    TEXAS. 

Amendment  of  1S90 :  TLe  legislature  shall  pass  laws  to  regulate  rail- 
road freight  and  passenger  tariffs,  to  correct  abuses,  and  prevent  unjust 
discrimination  and  extortion  in  the  rates  of  freight  and  passenger 
tariffs  on  the  different  railroads  in  this  State,  and  enforce  the  samoby 
adequate  penalties,  and  to  (the)  further  accomplishment  of  these  ob- 
jects and  purposes  may  provide  and  establish  all  requisite  means  and 
agencies  in  this  State  with  sucji  powers  as  may  be  deemed  adequate  and 
advisable. 

In  recognition  of  the  fact  that  general  power  to  make  rates 
can  not  be  conferred  on  commissions,  the  different  States  have 
been  in  recent  years  amending  their  constitutions  so  as  to  give 
such  authority. 

The  States  of  California,  Illinois,  Kentucky,  Louisiana,  Missis- 
sippi, North  Dakota,  Pennsyh'ania,  South  Carolina,  Texas,  Vir- 
ginia, and  Washington  have  carefully  provided  in  their  consti- 
tutions that  railroad  commissions  shall  be  in  some  cases,  and 
may  be  in  others,  created  with  power  to  tis  rates  and  prescribe 
regulations  governing  railroads  operating  within  their  respec- 
tive territories,  or  that  the  legislature  may  prescribe  maximum 
rates  and  provide  for  the  enforcement  of  them,  and  establish 
regulations  and  enforce  obedience  to  them  by  commissions  or 
such  other  means  or  agencies  as  the  legislature  may  see  fit  to 
prescribe. 

In  some  States  this  has  not  been  done,  but  no  case  has  yet 
come  to  the  Supreme  Court  of  the  United  States  ins-olving  the 
right  of  a  State  commission  to  fix  rates  for  roads  within  the 
State  where  such  duty  has  not  been  made  administrative,  as  in 
Iowa  and  Wisconsin,  or  where  the  statute  has  not  been,  like  that 
in  Minnesota,  where  it  only  authorized  the  commission  to  rec- 
ommend rates ;  or  where  the  commistvion  has  not  been  provided 
for  by  the  constitution  of  the  State,  and  where  it  has  not  been 
provided  by  the  constitution  that  such  commission  when  created 
should  exercise  the  power  involved. 

When  it  is  remembered  that  the  States,  except  only  as  to  the 
powers  by  them  delegated,  are  complete  sovereignties,  and  when 
it  is  remembered  that  they  have  complete  sovereign  power  as  to 
rates  and  railroads  v,-ithin  their  borders,  there  can  not  be  any 
question  of  the  right  of  the  State,  acting  through  its  legislature, 
when  all  legislative  power  is  conferred  upon  the  legislature,  or 
acting  through  commissions,  where  the  constitution  provides  for 
the  creation  of  a  commission  and  for  the  exercise  by  it  of  legis- 
lative power,  as  in  the  States  of  Mississippi,  Texas,  Louisiana, 
Virginia,  and  other  States,  to  make  rates,  and  to  prescribe  regu- 
lations, and  to  do,  generally  speaking,  all  the  things  they  have 
been  authorized  in  such  States  to  do ;  but  the  case  is  wholly 
different  as  to  the  Federal  Government,  which  has  no  power, 
except  that  which  is  delegated  and  such  as  is  necessary  to  be 
exercised  to  give  effect  to  that  vidiich  is  delegated. 

The  Constitution  of  the  United  States  expressly  provides  that 
all  legislative  power  shall  be  vested  in  Congress,  and  it  further 
provides  that  the  Congress  shall  have  power  to  regulate  inter- 
state commerce.  There  is  here  no  division  of  legislative  power, 
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nor  is  there  any  authority  to  the  Congress  to  delegate  to  any 
commission,  boaril,  or  tribunal,  or  agency  any  part  of  its  legisla- 
tive power.  The  legislative  power  conferred  upon  Congress  can 
aot,  therefore,  be  exercised  by  any  authority  except  only  the 
Congress  Itself,  and  the  only  question  remaining  is  whether  or 
not  the  conferring  of  the  power  to  make  rates  upon  a  commis- 
sion or  tribunal  is  a  delegation  of  that  power,  and  that  question 
must  be  determined  by  the  terms  of  the  statute  conferring  the 
power.  If  Congress  has  the  power  to  fix  rates,  a  commission 
can  be  created  and  it  can  be  utilized  in  the  fixing  of  rates.  But 
it  can  be  utilized  only  under  some  such  statute  as  those  enacted 
by  the  legislatures  of  Iowa  and  Wisconsin,  when,  in  1S73  and 
1874,  they  passed  their  respective  statutes,  classifying  the  rail- 
roads according  to  earnings,  and  providing  that  the  officials 
chosen  to  execute  them  should,  by  computation,  taking  the  classi- 
fication as  a  basis,  determine  what  statutory  rates  should  apply. 
That  was  administrative. 

The  Congress  could  also  utilize  the  Commission  in  the  fixing 
of  rates  if  it  should  see  fit  to  resort  to  the  policy  of  a  mileage 
basis.  But  for  the  Congress  to  simply  declare  what  is  already 
the  law,  for  it  is  only  declaratory  of  the  rule  at  common  law, 
that  rates  shall  be  reasonable  and  just,  and  then  create  a  com- 
mission and  empower  that  commission  to  say  what  in  its  judg- 
ment a  I'ate  shall  be,  is,  most  clearly,  to  confer  legislative  power, 
because  the  rate  to  be  fixed  is  the  law  to  be  enacted,  and  that 
is  to  be  determined  by  the  discretion  of  the  Commission  instead 
of  the  discretion  of  the  Congress.  And  not  only  is  it  a  delega- 
tion of  legislative  power,  but  it  is  a  delegation  of  all  the  pov.-er 
the  .Congress  has  on  the  subject,  for  Congress  can  not  constitu- 
tionally make  a  rate  that  is  not  a  reasonable  and  just  rate.  If 
extortionate  the  courts  would  enjoin  at  the  suit  of  the  shipper, 
and  if  confiscatory  they  would  enjoin  at  the  suit  of  the  carrier — 
in  both  cases  on  the  ground  that  property  was  being  taken  with- 
out due  process  of  law. 

BUT  IF  THIS  BILL  BE  ENACTED  AND  BE  UrHELD,  NOTWITIISTANDINa 
THESE  OBJECTIONS,  THEN  ANOTHER  SEBIOUS  LEGAL  QUESTION  ARISES. 
BY  THE  SIXTH  PARAGEAPH  OF  THE  NINTH  SECTION  OF  ARTICLE  I  OF  THE 
CONSTITUTION  IT  IS  PROVIDED  THAT  "  NO  PREFERENCE  SHALL  BE  GIVEN 
BY  ANY  REGULATION  OP  COMMERCE  OR  REVENUE  TO  THE  PORTS  OF  ONE 
STATE   OVER   THOSE    OF   ANOTHER.       *       *       *  " 

For  many  years  what  are  known  as  differentials  have  been 
allowed  as  between  the  important  Atlantic  coast  ports  of  entry. 
Taking  New  York  as  the  standard,  a  differential  has  been 
allovv-ed  in  favor  of  Philadelphia  of  2  cents  per  hundred  weight 
on  all  freight  for  export  carried  by  the  railroads  to  that  port, 
while  a  differential  of  3  cents  has  been  allowed  as  compared 
with  New  York  in  favor  of  Baltimore  and  Newport  News,  while 
the  same  rate  is  allowed  to  Boston  for  export,  although  the 
domestic  rate  ranges  from  7  cents,  first  class,  to  2  cents  on  sixth 
class,  domestic.  Still  larger  differentials  have  been  and  are 
allowed  in  favor  of  the  ports  of  New  Orleans  and  Galveston. 
The  fixing  of  rates  being  in  the  hands  of  the  carriers,  they  have 
been  at  liberty  to  make  these  differentials  by  agreement.  They 
had  their  origin  in  an  endeavor  to  express,  in  the  differentials 
agreed  upon,  the  disadvantages  of  the  respective  ports  of  entry 
as  compared  with  Now  York.  These  disadvantages  consisted 
not  only  of  differences  in  the  length  of  haul,  but  also  differences 
in  the  adequacy  of  the  harbors  and  in  the  extent  to  which  the 
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I'espeetive  ports  wore  funiisbod  wilh  shi])ping  facilities  and 
aoeonimodation  for  ocean  carriage.  TlH>s;e  diffei'enfial.s  were  th© 
subject  of  agreement  not  only  on  the  part  of  the  railroads, 
but  also  on  the  part  of  the  cities  named,  acting  through  their 
respective  boards  of  trade,  chambers  of  commerce,  and  other 
connuorcial  bodies  and  organizations. 

These  differentials  were  from  the  beginning  the  subjeet  of 
much  dispute  and  contro\-ersy,  and  much  study  and  labor  have 
been  devoted  to  their  equitable  adjustment. 

As  early  as  January,  ]8S2,  lion.  Allen  G.  Thurman.  Hon. 
E.  B.  Washburn,  and  Hon.  Thomas  M.  Cooley  were  selected  by 
the  Trunk  Line  roads  to  act  as  an  advisory  commission  to  hear 
evidence,  fully  investigate,  and  make  a  report  as  to  what  differ- 
entials should  be  allov/ed  as  between  the  cities  of  New  York, 
Boston,  Philadelphia,  and  Baltimore  upon  freight  carried  east- 
wardly  from  Chicago  and  conunon  points  to  these  ports  and 
from  these  ports  to  Chicago  and  other  western  points.  They 
made  a  very  thorough  investigation,  and  Avrote  a  very  compre- 
hensive report,  which  is  found  at  page  1243,  volume  2,  of  the 
Hearings  of  the  Senate  Interstate  Commerce  Committee.  Their 
conclusion  is  found  at  page  12GS,  and  I  quote  from  it  as  follows : 

It  only  remains  for  lis  to  state  that  no  evidence  has  been  offered 
■before  us  that  the  existing  differentials  are  unjust,  or  tliat  they  oper- 
ate to  the  prejudice  of  either  of  the  Atlantic  seaboard  cities.  Dif- 
ferential rates  have  come  into  existence  under  the  operation  of  com- 
petitive forces ;  they  bear  the  same  relation  to  relative  distance  and 
relative  cost  of  service  ;  they  recognize,  as  we  thinlv,  the  relative  ad- 
vantages of  the  several  seaports,  and  they  are  subordinate  to  tlie  great 
principle  which  compels  the  carriers  of  property  competing  between 
the  same  points  and  offering  equal  facilities  to  their  customers  to 
malvc  the  same  rates.  We  therefore  can  not  advise  their  being  dis- 
turbed. 

This  commission  is  known  as  the  Thurman  Commission.  It 
simply  approved  and  affirmed  the  differentials  already  estab- 
lished. These  differentials  as  to  these  Atlantic  seaboard  cities 
were  continued  until  the  year  1904,  practically  without  change, 
although  there  were  some  changes  in  conditions  that  caused 
much  dissatisfaction  with  them.  Finally  this  dissatisfaction 
was  expressed  by  the  commercial  organizations  of  Boston,  New 
York,  Philadelphia,  and  Baltimore  in  an  application  to  the 
Iuter.state  Commerce  Commission  "  asking  tliat  it  examine  the 
whole  subject  of  differential  rates  to  and  from  these  four  cities, 
and  determine  whether  the  present  differentials  should  be  abol- 
ished, or,  if  retained,  modified."  In  response  to  this  application 
the  Commission  undertook  the  work  as  requested.  Tliey  made 
a  thorough  examination  of  the  whole  subject,  heard  the  state- 
ments of  witnesses,  arguments  of  counsel,  and  wrote  an  elabo- 
rate report  and  opinion,  published  as  "  No.  746,  In  the  Matter 
of  Differential  Freight  Rates  to  and  from  North  Atlantic  Ports, 
Decided  April  27,  1905."  Their  conclusion  is  found  at  page  GO 
of  their  report  and  opinion.  To  state  it  in  a  word,  they  slightly 
modified  the  differentials  and  continued  them.  In  reaching  this 
conclusion  they  say,  at  page  62 : 

*  *  «  a  fair  differential  is  one  wliicli  would  give  to  these  several 
ports  the  traffic  to  v.-hich  they  are  entitled  »  *  *  New  Yorli 
urges  that  its  facilities  upon  the  ocean  must  not  be  interfered  with, 
while  Baltimore  and  Philadelphia  assert  with  equal  positiveness  that 
they  must  not  be  deprived  of  their  advantages  upon  the  land     *      *     *, 

The  ideal  condition  would  be  the  establishment  of  such  rates  that 
enterprise  at  either  port  in  the  way  of  improvement  in  service  or 
facilities  might  be  revvarded  by  increased  business  and  that  there  might 
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exist  that  lioaltliy  stnis"Ic  of  locality  against  locality  wIiich~Ts  fCe 
best  security  for  proper  comiuoi-cial  development.  Tills  is  justly  de- 
manded by  llie  inteiests  of  the  communities  involved. 

In  disposing  of  this  question  the  interests  of  the  carriers  which 
serve  tliese  communities  should  l)e  none  the  less  liept  in  view.  If,  again, 
it  can  be  properly  done,  these  rates  should  he  so  adjusted  that  this 
competitive  traflic  will  be  fairly  distributed  between  tlie  different  lines 
of  railway  which  serve  these  ports.  Kach  one  of  these  four  cities  is 
readied  by  two  or  more  great  railway  systems.  The  prosperity  of  these 
cities  and  systems  can  not  he  separated.  The  ability  of  a  railroad  to 
adefjuateiy  discharjre  its  duty  for  a  reasonable  charge  depends  upon  the 
husir-ess  v.'hich  it  can  obtain,  and  no  one  of  these  systems  should  be 
deprived  of  its  fair  portion  of  this  enormous  export  tralhc.  The  pur- 
pose of  these  differentials  from  the  first  has  been  to  distribute  this 
business  between  the  diiSerent  carriers,  and  we  said  in  our  former  report 
that  this  was  not  improper  unless  the  means  used  were  improper. 

It  should  lie  noted  that  tiiis  discussion  is  confined  entirely  to  the  four 
ports,  Boston,  New  York,  I'hiladelphia,  and  Baltimore.  While  others 
are  directly  alrected  by  these  differentials,  they  have  not  been  repre- 
sented upon  this  hearing,  and  are  not  considered,  except  in  so  far  as  it 
may  be  necessary  to  keep  in  mind  the  effect  of  our  conclusions  here 
upon  conditions  elsewhere. 

No  fact  has  been  more  persistently  urged  upon  our  attention  than 
the  location  of  Baltimore  and  I'hiladelphia,  as  compared  v/ith  New  York 
and  Boston,  in  point  of  distance.  Baltimore  is  111  miles,  and  Philadel- 
phia Oo  miles,  nearer  than  New  York  to  Chicago.  The  greater  part  of 
the  traflic  to  which  these  differentials  apply  does  not  originate  at  Chi- 
cago, but  we  have  seen  that  Chicago  may  bo  taken  as  a  representative 
point  of  origin  without  injustice  to  New  York.  This  difference  in  dis- 
tance, if  there  were  no  competitive  conditions,  would  justify  a  lower 
rate  to  Philadelphia,  and  a  still  lower  rate  to  Baltimore. 

These  ditrercntiais  have  undoubtedly  been  established  in  the  past  with 
a  view  almost  entirely  to  their  influence  upon  the  movement  of  export 
business. 

This  trafliic,  in  point  of  fact,  originates  at  a  great  number  of  interior 
points,  and  reaches  numerous  foreign  destinations,  but  we  may  assume, 
for  the  purpose  of  illustration,  that  it  all  comes  from  Chicago  and  all 
goes  to  Liverpool.  It  is  apparent  that  it  may  be  transported  between 
these  points  by  any  of  the  four  ports  in  question.  The  distance  by  rail 
is  somewhat  shorter  to  Baltimore  and  Philadelphia  than  to  Boston  and 
New  York.  Upon  the  other  hand,  the  water  distance  is  somewhat  less 
from  Boston  and  New  York  than  from  I'hiladelphia  and  Baltimore. 
The  entire  through  distance  does  not  greatly  vary.  In  other  words, 
this  trafljc  is  fairly  competitive,  and  rates  ought,  therefore,  to  be  so 
adjusted  that  rival  routes  can  fairly  compete  for  it. 

Apply  for  a  moment  the  rule  suggested  by  Baltimore  and  Philadelphia 
to  the  movement  of  this  traffic.  The  domestic  rate  to  Baltimore  is  3 
cents  lower  and  to  Philadelphia  2  cents  lower  than  to  New  York.  The 
domestic  rate  to  Boston  is  li  cents  higher  than  to  New  York  upon  low- 
grade  freight,  and  considerably  more  upon  the  higher  classes.  Now, 
what  would  1)S  the  result  if  carriers  were  compelled  to  charge  their 
domestic  rates  upon  export  traffic?  Plainly  it  wouid  shut  up  the  port 
of  Boston.  This  fact  has  been  obvious  from  the  first,  and  it  has  always 
been  conceded  that  export  rail  rates  to  Boston  might  be  lower  than 
domestic  rates  and  not  higher  than  export  rates  to  New  York.     »     *      * 

The  real  question  is.  on  what  basis  shall  rates  be  equalized  through 
the  various  poi-tsV  New  York  and  Boston  insist  that  the  through  rates 
sliouid  be  made  the  same  in  amount  by  all  the  ports.  The  through 
rate  is  made  by  adding  together  the  inland  rail  rate  from  the  interior 
to  the  port  of  ex|iort  and  the  watei-  rate  from  the  port  of  export  to 
the  foreign  destination.  These  localities  contend  that  if  the  water 
rate  from  a  given  port  is  higher,  the  rail  rate  to  that  port  may  be  cor- 
respondingly lower,  but  only  sufficiently  lower  to  make  the  through  rate 
the  same.  They  furtiier  contend  that  water  rates  are  in  fact  substan- 
tially the  same  from  Baltimore  and  Philadelphia  as  from  Boston  and 
New  York,  and  that  therefore  the  inland-i-ail  rates  to  those  ports 
should  also  be  the  same.  Baltimore  and  I'liiladelphia  urge  that  there 
are  certain  advantages  at  New  York  and  Boston  in  the  water  route 
which  upon  the  same  through  rate  would  attract  traflic  to  those  ports 
at  their  expense,  and  they  urge  that  these  advantages  shall  also  he 
equalized  so  that  not  tlic  through  rate  hut  the  advantages  of  trans- 
portation through  the  several  pi)i'ts  shall  he  made  equal.  »  *  *  'Co 
nceompllsh  this  result  Boston  is  allowed  to  charge  a  lower  export  rate 
than  its  domestic  rate.  New  York  is  also  permitted,  in  some  instances, 
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to  apply  a  lower  rtuTorontial  to  export  than  is  fixed  for  domestic  traffic. 
Now,  wlien  New  York  is  allowed  to  reduce  this  differential  on  export 
traOic  there  is  talven  away  from  Baltimore  a  part  of  its  natural  ad- 
vantages for  tlie  benefit  of  New  Yori<  in  order  that  New  Yoric  may  com- 
pete for  tliis  tratlie.  But  .iust  as  Baltimore  has  an  advantage  in  dis- 
tance, so  New  Yorl{  has  certain  advanta,i4es  in  ocean  facilities.  If,  now, 
Baltimore  is  required  to  sacrilice  its  superiority  upon  tlio  land  for  the 
Ijenetit  of  New  YorJc,  why  should  not  New  Yorl<  be  required  to  give  up 
some  portion  of  its  superiority  on  the  water  for  the  beuclit  of  Balti- 
more ? 

We  do  not  wish  to  he  understood  as  saying  that  this  principle  should 
he  extended  to  the  making  of  rail  rates  between  competing  lines.  It 
may  lie  that  in  such  case  the  rate  by  every  line  should  be  the  same, 
and  that  each  line  should  sustain  whatever  disability  it  has.  If  in 
tliis  case  it  were  possil)Ie  to  definitely  establish  the  same  through 
rate  liy  all  these  ports,  if  it  ever  had  been  possible  to  do  so,  the  ad- 
visability of  such  an  adjustment  would  deserve  serious  consideration. 
It  is,  however,  impossible  to  apply  that  rule  in  fact.  The  ocean  rate 
from  every  port  is  continua.lly  fluctuating  and  is  seldom  the  same  for 
two  days  in  succession.  It  even  varies  from  hour  to  hour.  The  rate 
may  be  higher  from  Baltimore  to-day  and  from  New  York  to-morrow. 
It  can  not,  therefore,  be  determined  what  inland  difi:erential  would 
produce  equal  rates  through  all  the  jjorts. 

In  view  of  the  fact  that  Baltimore  and  Philadelphia  have  natural 
advantages  in  location,  that  Boston  and  New  York  have  certain  natural 
advantages  in  the  wa.y  of  ocean  facilities,  that  it  is  impossible  to  make 
and  maintain  the  same  rate  through  all  the  ports,  we  think  the  true 
inquiry  in  adjusting  this  differential  is,  what  will  equalize  the  advan- 
tages of  transportation  through  these  various  ports.  What  part  of  the 
advantage  which  Baltimore  and  Philadelphia  enjoy  on  the  score  of  the 
inland  haul  shall  they  be  allowed  to  retain  to  compensate  them  for 
their  disadvantage  in  the  water  haul. 

The  most  important  factor  in  determining  the  route  is  undoubtedly 
the  rate. 

It  was  said  in  testimony  *  *  »  that  a  difference  of  from  one- 
fourth  to  one-eighth  of  a  cent  a  bushel  will  determine  the  port  by 
which  grain  shall  be  exported.  Other  traffic  is  not  equally  sensitive, 
but  it  must  follovf  with  respect  to  this  low-grade  freight  that  the 
through  rate  by  all  lines  should  be  substantially  the  same.  There 
are,  however,  other  considerations.  The  item  of  insurance,  quicker 
and  more  reliable  service,  more  frequent  sailings,  the  ability  to  reach  a 
greater  number  of  ports,  superior  banking  facilities,  and  better  storage 
facilities  all  influence  the  movement  of  this  traffic,  and  in  all  these 
respects  New  Yorlc  is  superior  to  its  competitors.  The  elements 
which  enter  into  the  problem  are  so  various  and  so  complex  that  it  is 
manifestly  impossible  by  any  a  priori  process  of  reasoning  to  determine 
Vt'hat  inland  differential  will  equalize  all  these  advantages  and  dis- 
advantages. 

From  the  quotations  made,  and  others  that  might  be  made,  it 
is  clearly  shown  that  the  purpose  of  these  differentials  is  to 
measure  as  nearly  as  may  be  the  respective  advantages  and  dis- 
advantages of  the  ports  of  entry  named ;  and  what  is  true  as  to 
New  York,  Boston,  Philadelphia,  and  Baltimore  is  equally  true 
as  to  Newport  News,  Nev/  Orleans,  Galveston,  and  other  ports 
of  entry,  and  the  purpose  of  these  differentials  has  no  relation, 
except  indirectly  and  incidentally,  to  railroad  rates,  but  have 
reference  solely  and  directly  to  their  effect  on  the  respective 
ports  of  entry. 

Railroads  are  not  restrained  by  any  law  or  constitutional  pro- 
vision from  making  agreements  of  this  character.  That  they 
are  of  tlie  highest  importance  not  only  to  the  ports  with  respect 
to  which  they  are  made,  but  to  the  whole  country,  is  universally 
conceded.  Without  these  differentials  there  would  be  a  natural 
tendency  to  concentrate  exports  at  the  port  having  the  best 
harbor  and  shipping  facilities,  provided  it  could  be  substantially 
as  easily  reached  by  rail  from  the  interior.  The  differentiala 
are,  therefore,  essential  to  the  maintenance  of  the  system  of 
diffusion  and  distribution  that  is  now  in  force  as  to  our  expert 
tratBc,  and  which  is  of  such  vast  importance  not  only  to  the 
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rnilronds  nnd  tlioso  difforont  cities,  but  to  tlio  whole  coiintry. 
r.ut  to  iiiniiitaiii  tiiese  differentials  means  that  cities  are  not  to 
have  the  benefit  of  their  natural  advantages,  for  they  are  to  be 
offset  or  overcome  by  the  differences  in  rates  "that  are  agreed 
upon.  In  other  words,  Pliiladelpliia  and  Baltimore  are  to  be 
preferred  as  ports  of  entry,  to  the  extent  of  the  differentials 
agreed  upon,  to  New  York,  and  Boston  is  to  be  preferred  to  the 
extent  that  she  shall  have  a  lower  export  rate  from  the  inland 
than  her  domestic  rate,  and  enough  lower  to  put  her  on  an 
equality  with  New  York ;  and  this  purpose  of  those  differentials 
is  to  give  the  cities  they  favor  a  direct  preference  as  to  export 
business  to  the  amount  of  their  respective  differentials  for  the 
express  purpose  of  putting  them  on  an  equality  with  New  York. 
To  withdraw  these  differentials  would  be,  as  the  Commission 
say,  to  close  up  the  port  of  Boston.  The  same  remark  might 
be  made  in  such  a  contingency  as  to  New  Orleans  and  Galveston, 
to  which  ports  a  grov»-ing  volume  of  exports  has  been  diverted 
because  of  the  equality  of  opportunity  for  such  business  secured 
to  them  by  the  dilferentials  they  enjoy. 

The  entire  history  and  purpose  "of  these  differentials  show 
that  they  are  not  indirect  nor  incidental  preferences  for  the 
ports  they  favor,  but  that  they  are  direct  and  intentional  for 
the  express  purpose  of  overcoming  the  results  of  natural  ad- 
vantages and  natural  competition.  Preferences  are  their  prin- 
cipal purpose,  not  an  incident.  The  cities  themselves  recognize 
this,  for  it  was  the  cities  and  not  the  railroads  that  asked  for 
the  recent  hearing  before  the  Interstate  Commerce  Commis- 
sioners, sitting  as  arbitrators,  when  they  had  occasion  to  deliver 
the  opinion  from  which  I  have  quoted. 

Now,  as  to  the  application  of  all  this.  If  Congress  under- 
take to  exercise  its  power  to  regulate  interstate  commerce,  it 
must  exercise  that  power  subject  to  all  the  restrictions  and 
limitations  imposed  upon  it  by  the  Constitution.  It  must,  there- 
fore, avoid,  in  the  exercise  of  this  power  to  regulate,  coming  in 
conflict  with  any  other  constitutional  provision  that  has  applica- 
tion to  it. 

In  the  case  of  Pennsylvania  v.  The  Wheeling  and  Belmont 
Bridge  Co.,  18  Howard's  Reports,  421,  the  Supreme  Court  held 
that  the  incidental  results  of  the  construction  of  the  bridge  at 
WhooHng,  by  which  interstate  commerce  on  the  Ohio  River  was 
affected,  did  not  constitute  a  violation  of  the  constitutional  pro- 
vision above  quoted  that  "  No  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the  ports  of  one  State 
over  those  of  another,"  for  the  reason  that  the  prohibition  ap- 
plied only  to  cases  of  direct  preferences.  The  suggestion  of  the 
Attorney-General  that  those  differentials,  which  have  direct  ref- 
erence to  the  export  trade,  nnd,  therefore,  to  the  respective 
points  they  favor,  would  bo  merely  incidental  to  the  execution 
of  a  law  requiring  reasonable,  just,  and  impartial  rates,  is  re- 
futed by  the  facts;  and  the  further  suggestion  that  if  the  con- 
trary rule  be  adojttod  the  law  now  in  force  must  be  held  to  be 
in  violation  of  this  provision  does  not  help  the  matter.  It  does 
not  help  the  matter  because  under  the  statute  now  in  force 
there  is  no  restriction  upon  the  rate-making  power,  except  only 
that  rates  in  and  of  themselves,  without  reference  to  ports  of 
cnh-y.  shall  be  reasonaI)le  and  just,  and  no  question  of  unreason- 
ableness or  discrimination  has  been  or  can  be  raised  under  the 
law  as  it  now  stands. 
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But,  voourrins  to  llio  original  siiggofttion,  it  is  not  an  argument 
to  say  that  differentials  would  bo  only  a  legitimate  incident  to 
tbe  making  of  reasonable,  just,  and  impartial  rates.  That  is 
mere  assertion.  Besides  it  conflicts  with  one  of  the  great  pui'- 
poses  of  those  seeking  the  kind  of  legislation  that  has  lieen  pro- 
posed, to  secure  to  each  locality  its  own  particular  rightful  ad- 
vantages of  location,  and  thus  avoid  the  preferring  in  the  mak- 
ing of  rates  of  one  locality  to  the  prejudice  of  another.  That, 
with  discrimination  between  individual  shippers,  is  the  very 
essence  of  this  entire  movement.  Unless  that  purpose  be  accom- 
plished there  will  be  widespread  and  positive  disappointment 
among  the  advocates  of  such  legislation.  They  commonly  de- 
nounce the  present  practice  by  which  localities  are  denied  what 
they  term  their  rightful  advantages,  and  are  put  on  an  equality 
with  other  localities  that  are  at  a  disadvantage  as  compared 
with  them,  as  directly  and  unjustly  and  grossly  discriminatory. 
The  advocates  of  rate  legislation  know  this  and  yet  they  have 
carefully  omitted  every  provision  from  the  Hepburn  bill  that  has 
been  projiosed  that  would  apply  to  this  evil — if  it  be  an  evil,  as 
they  loudly  proclaim. 

It  seeks  thus  to  avoid  the  question  by  entirely  ignoring  differ- 
entials in  connection  with  its  expressed  purposes.  This  is  open 
confession  that  Congress  has  no  power,  acting  directly  by  com- 
mission or  otherwise,  to  observe  these  differentials  in  the  making 
or  fixing  of  rates.  Thus  the  authors  of  that  bill  acknowledge 
that  the  whole  system  of  differentials  is  founded  on  a  purpose  to 
give  direct  preference  to  the  ports  respectively  favored  at  the 
expense  of  other  ports,  and,  therefore,  if  done  by  Congress,  in 
contravention  of  the  constitutional  provision  under  considera- 
tion. 

But  the  bill  does  not  escape  the  trouble  by  ignoring  it.     It 

is  rather  only  another  case  of  the  ostrich  hiding  its  head  in  the 

sand.     If  the  Commission  is  to  make  rates  to  be  substituted  for 

cliallenged  rates  that  it  condemns,  the  question  will  at  once  arise 

and  will  have  to  be  met,  for  with  respect  to  these  differentials 

there  is  most  acute  dissatisfaction,  and  in  the  very  nature  of 

things  it  must  be  expected  that  this  dissatisfaction  will  promptly 

manifest  itself.     In  such  contingency  the  Commission  must  act. 

What  its  action  must  of  necessity  be  appears  from  its  opinion 

already  quoted  from.     It  says : 

*  *  *  When  New  York  is  allowed  to  reduce  this  differential  on 
export  traffic  there  is  taken  away  from  Baltimore  a  part  of  its  natural 
advantages  for  the  henefit  of  New  York,  in  order  that  New  York  may 
compete"  for  this  traffic.     *     *     * 

If  this  be  true,  as  it  is,  so,  too,  is  the  converse  of  the  propo- 
sition equally  true.  To  deny  the  differential  "plainly  would 
shut  up  the  port  of  Boston." 

"  We  have  endeavored,"  they  say,  "  to  find  some  fundamental  prin- 
ciple hy  the  application  of  which  this  dispute  might  be  laid  at  rest, 
but  entirely  v,-ithout  success.  *  *  *  There  is  no  just  principle 
which  would  compel  this  company  (the  Tennsylvania),  against  its  will, 
to  apply  at  New  York  the  same  rate  as  at  Philadelphia  when  the  tOst 
of  rendering  that  service  is  distinctly  greater.  It  might  as  a  matter 
of  competition  see  fit  to  do  so,  hat  it  could  not  in  justice  be  compelled  to." 

Again  they  say : 

If   in    this   case   it   were   possible   to   definitely   establish    the    same 
through  rate  hy  all  these  ports,  if  it  over  had  been  possible  to  do  bo, 
the  advisability  of  such  an  adjustment  v.'ould  deserve  serious  consider- 
ation.    It  is,  however,  impossible  to  apply  that  rule  in  fact. 
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From  tlieso  qnotntions  it  appears  that  the  Coinmissinn  clearly 
understands  that  the  sole  purpose  of  the  differentials  is  to 
Interfere  with  and  affect  the  results  of  natural  competition,  thus 
directly  and  intentionally  aiding  one  city  to  the  correspondinpc 
prejudice  of  others.  This  is  something  carriers,  unrestrained 
by  law,  are  at  liberty  to  do,  and  something  that  is  of  great 
advantage  to  the  whole  country,  but  which  the  Congress  is 
expressly  prohibited  from  doing,  because  it  shall  give  no  prefer- 
ence whatever  as' between  the  ports  of  different  States. 

But  if  we  invest  the  Interstate  Commerce  Commission  with 
the  power  to  make  rates  it  must  exercise  that  povrer  subject  to 
this  prohibition  of  the  Constitution  that  there  shall  be  no  prefer- 
ence for  the  ports  of  one  State  over  those  of  another.  The 
whole  system  of  differentials  must  in  consequence  be  abandoned. 
As  a  result  each  city  will  then  be  entitled  to  its  natural  ad- 
vantages, not  only  of  location  but  of  railroad  and  shipping 
facilities  and  every  other  kind  of  advantage  it  may  possess.  As 
a  practical  result  New  York  will  at  once  have  over  Boston, 
Philadelphia,  Baltimore,  Newport  News,  and  all  the  other  com- 
peting ports  of  entry,  respectively,  the  advantages  measured  by 
their  respective  differentials. 

The  great  importance  of  the  observance  of  this  rule  is  shown 
by  the  following  statement  of  the  Commission  as  above  quoted. 
The  Commission  says : 

The  most  important  factor  in  cletermining  the  route  is  unclonhtedly 
the  rate.  *  *  *  A  difference  of  from  one-fourth  to  oue-eighth  of  a 
cent  per  bushel  will  determine  the  port  by  which  the  grain  shall  be 
exported. 

As  a  consequence,  not  only  would  the  port  of  Boston  be 
closed  up,  but  all  the  other  ports  would  be  at  least  most  seri- 
ously affected.  The  general  business  that  could  be  taken  as 
well  to  one  port  as  an.other  under  present  conditions  would  then 
concentrate  at  the  most  favored  port. 

This  is  not  disputed,  and  can  not  be,  certainly  not  by  the 
Commission  itself,  for  its  own  language  supports  the  contention. 
This  is  made  more  plain  by  Commissioner  Clements,  who,  in  his 
dissenting  opinion,  speaking  to  another  point,  says: 

*  *  •  The  facts  disclosed  do  not,  in  my  judgment,  justify  the 
conclusions  reached,  for  the  reason  that  I  believe  they  do  violence  to 
the  great  principle  of  competition,  which  the  Congress  and  the  Su- 
preme Court  have  so  jealously  aud  consistently  nourished  as  one  of  the 
fundamental  rights  of  the  people.  In  declaring  as  between  competing 
lines  and  competing  ports  what  differentials  shall  govern,  assuming 
that  they  will  govern,  we  hamper  competition,  and  by  this  regulation  of 
distribution  effect  in  reality  a  division  of  territory,  a  division  of  traffic, 
and  a  division  of  earnings,  v.'hich  in  substance  and  effect  tend  to  defeat, 
not  only  the  purpose  of  the  antitrust  act  against  the  restraint  of  trade, 
but  the  pooling  provision  of  the  Interstate  Commerce  act,  with  the  en- 
forcement of  which  the  Commission  is  charged. 

It  follows  that  the  effect  of  conferring  the  rate-making  power 
on  the  Commission  v.ill  be,  in  the  event  of  a  differential  rate 
being  challenged,  to  raise  a  question  that  can  not  be  decided 
except  against  the  continuance  of  these  differential  rates,  and, 
as  a  consequence,  the  whole  system  of  differentials  as  to  ports 
of  entry  will  have  to  be  abandoned.  What  the  effect  of  this 
will  1)0  can  bettor  be  imagined  than  described.  That  it  means 
disruption  of  existing  conditions  with  attendant  confusion  and 
di-ysatisfactiou  so  great  that  it  can  not  well  be  exaggerated,  no 
one  who  is  informed  can  doubt. 
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TIIROrCII    ROUTES    AND    JOT  XT    rATES, 

The  Interstate  Couiuierce  Act  of  February  4,  38S7,  provitlecl 
•for  the  supervision  by  the  Interstate  Commerce  Commission  o? 
throuKli  routes  and  joint  rates,  but  the  provision  of  tliat  act  witli 
res])eft  to  througli  routes  and  joint  rates  applied  hy  its  terms 
onlv  to  the  common  carriers  "  subject  to  the  provisions  of  the 
act."  • 

The  provisions  of  that  act  applied  to  common  carriers  "en- 
gaged in  the  transportation  of  passengers  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly  by  water  when  both 
are  used,  under  a  common  control,  management,  or  arrangement, 
for  a  continuous  carriage  or  shipment,  from  one  State  or  terri- 
tory of  the  United  States,  or  the  District  of  Columbia,  to  any 
other  State  or  Territory  of  the  United  States,"  etc. 

In  other  words,  the  provisions  of  that'act  as  to  through  routes 
and  joint  rates  were  limited  in  their  application  to  carriers  en- 
gaged in  transportation  wholly  by  railroad  and  transportation 
partly  by  railroads  and  i)artly  by  water,  which  carriers  wers 
"  under  a  common  control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment,"  etc.  The  provisions  of  the 
statute  applied  when  the  carriers,  if  they  were  separately 
owned  and  entirely  disrinct  from  and  independent  of  each  other, 
themselves  established  a  through  route  and  made  an  agreement 
as  to  the  terms  and  conditions  upon  which  freight  and  passen- 
gers should  be  transported  over  it.  There  was  no  attempt  to 
compel  carriers  that  could  not  so  agree,  or,  fer  any  reason,  would 
not  so  agree,  to  submit  to  the  establishment  of  through  i-outes 
and  joint  rates,  and  the  apportionment  of  tLe  same  by  the  Inter- 
state Commerce  Commission. 

But  the  first  section  of  the  Hepburn  Mil  amends  the  first  sec- 
tion of  the  interstate  commerce  act- of  1S87  so  as  to  make  it  read 
in  this  particular  as  follows : 

That  the  provisions  of  this  net  shall  apply  to  any  common  carrier  or 
carriers  engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad  (or  partly  by  railroad  and  partly  by  water  whoa 
both  are  used  under  a  common  control,  management,  or  arrangement  for 
a  continuous  carriage  or  shipment)  from  one  State  or  Territory  of  the 
United  States  to  another,  etc. 

The  effect  of  this  amendment  is  to  make  all  its  provisiong 
applicable  to  all  railroads  without  regard  to  whether  they  are 
under  a  common  control,  management,  or  arrangement  or  not, 
and  to  routes  made  up  partly  of  rail  and  partly  of  water  trans- 
portation only  in  a  certain  contingency,  namely,  when,  as  under 
the  old  statute,  they  are  subject  to  a  common  control,  manage- 
ment, or  arrangement. 

The  first  comment  that  this  provision  excites  is  that  there  is 
no  uniformity  in  the  operation  of  the  statute  upon  common  car- 
riers engaged  in  interstate  commerce,  for  it  applies  in  the  one 
case  to  all  railroads  without  regard  to  whether  there  is  a  com- 
mon control,  management,  or  arrangement,  while  as  to  routes 
made  up  of  railroad  and  water  transportation  the  statute  ap- 
plies only  when  those  conditions  exist.  This  is  emphasized  by 
the  fact  that  all  through  v/ater  routes  for  interstate  transporta- 
tion are  excluded  from  the  provisions  of  the  statute,  such  as 
from  Chicago  to  Cleveland  by  lake,  or  from  Cincinnati  to  Nev7 
Orleans  by  river,  or  from  Maine  to  Florida,  or  New  York  to 
Charleston  or  Savannah,  in  the  coastwise  trade,  and  many  otoer 
routes  of  similar  character  that  might  be  mentioned.  They 
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are  oxomptocl  from  the  act,  notwitlistandinc:  rebates  and  dif?- 
crimiiiations  may  be  granted  and  practiced  wilb  respect  to  such 
sliipmeuts  as  well  as  with  respect  to  sbipiuents  over  the  routes 
and  by  the  carriers  mentioned  in  the  statutes,  and  just  as 
iiarmful  in  tlielr  results  as  when  granted  by  the  railroads. 

But  the  question  of  uniformity  aimed  at  by  the  commerce 
clause  of  the  Constitution  in  the  regulation  «f  interstate  com- 
merce, under  the  provisions  of  this  act,  thus  indicated,  sinks 
into  unimportance,  serious  as  it  may  be,  by  comparison  with 
what  follows.  By  one  of  the  provisions  of  the  first  section  it  is 
made  the  legal  duty  of  railroads  that  are  not  under  "  a  com- 
mon control,  or  a  common  management,  or  a  common  arrange- 
ment," to  "establish  through  routes  and  just  and  reasonable 
rates  applicable  thereto." 

Through  routes  are  desirable,  and  as  a  rule  they  are  now 
everywhere  established  and  being  operated  by  agreement  of  the 
railroads,  but  there  are  some  instances  where  through  routes 
have  not  been  established  and  for  the  reason  that  the  roads 
have  been  unable  to  agree  among  themselves  as  to  the  appor- 
tionment of  rates  or  the  other  terms  and  conditions  under  which 
there  should  be  a  mutual  use  of  their  tracks. 

To  meet  such  cases  the  second  paragraph  of  section  15  of  the 
interstate-commerce  act  is  to  be  amended  by  section  4  of  the 
Hepburn  Act,  so  as  to  read  as  follows : 

The  Commission  may  also,  after  hearin?  on  a  complaint,  establish 
through  routes  and  .ioint  rates  as  the  maximum  to  be  charged  and  pre- 
scribe the  division  of  such  rates  as  hereinbefore  provided,  and  the  terms 
and  conditions  under  which  such  through  routes  shall  be  operated,  when 
that  may  be  necessary  to  srive  effect  to  any  provision  of  this  act  and 
the  carriers  complained  of  have  refused  or  nealected  to  voluntarily  estab- 
lish such  through  routes  and  joint  rates,  provided  no  reasonable  or 
satisfactory  through  route  exists. 

The  provision,  by  reason  of  the  amendment  of  section  1.  al- 
ready pointed  out,  applies  to  all  railroads  without  regard  to 
whether  they  have  any  interest  in  common  or  not,  and  by  the 
terms  of  this  clause  the  provision  applies  when  the  "carriers 
complained  of  have  refused  or  neglected  to  voluntarily  establish 
such  through  routes  and  joint  rates."  In  other  words,  it  is 
proposed  by  this  provision  of  the  Hepburn  bill  to  compel  inde- 
pendent railroads  that  have  no  relation  to  each  other,  except 
possibly  a  physical  connection,  to  enter  into  an  agreement  for  an 
exchange  of  business  and  to  pass  all  their  cars  over  the  lines  of 
each  other  upon  such  joint  rates  as  the  Commission  may  estab- 
lish and  upon  such  apportionment  of  the  same  as  the  Commis- 
sion may  determine  and  upon  such  other  "  terms  and  conditions 
as  the  Commission  may  prescribe."  The  effect  of  this  provision 
is  to  compel  railroads  that  are  unable  to  agree  to  submit  in  all 
such  cases  to  whatever  arrangement  the  Commission  may  see  fit 
to  prescribe. 

To  illustrate,  suppose  a  railroad  originating  in  Ohio  or  some 
other  State,  building  eastward  and  desiring  a  trunk  line  into 
New  York  should  tap  the  Bennsylvania  road  at  Pittsburg  or 
some  other  place  and  demand  an  agreement  as  to  through  rates 
on  terms  the  Pennsylvania  could  not  and  woiihl  not  accept.  It 
might  well  be  that  the  Pennsylvania,  an  old  and  expensive  road, 
especially  on  account  of  her  tei-minals  in  the  great  cities  of  the 
"Dast,  and  particularly  in  New  York,  where  they  have  cost  hun- 
dreds of  millions  of  dollars,  would  demand,  as  only  fair  and 
0583 


41 

equitable,  a  greater  proportion  of  the  joint  throusli  rate  tlKin 
the  connecting  road  would  be  willing  or  able  to  allow.  There- 
upon this  road  would  make  its  complaint  to  the  Conunission  ard 
the  Commission  on  hearing  would  say,  "  It  is  made  the  duty  £* 
connecting  roads  to  make  through  routes  and  joint  rates.  It  is 
so  provided  in  the  first  section  of  the  Hepburn  Act.  You  have 
neglected  or  refused  to  come  to  an  agreement.  We  thereforo 
make  one  for  you.  Whether  your  business  is  such  on  your  own 
lines  as  to  enable  you  to  accommodate  the  cars  and  trains  of  the 
connecting  road  or  not,  we  compel  you  to  accept  the  same  and 
pass  them  over  your  lines,  and  we  fix  the  joint  rate  and  youy 
share  of  it  at  so  much  and  the  other  terms  and  conditions  nec- 
essarj-  to  be  observed  for  this  mutual  interchange  of  business  in 
the  operation  of  the  two  roads  are  as  follows."  They  order 
accordingly,  and  that  is  the  end  of  it  if  this  provision  be 
constitutional. 

"What  is  thus  done  in  the  one  case  may  be  done  in  two,  or  a 
dozen,  or  a  score,  or  a  hundred  other  cases  as  to  that  same  road 
if  it  is  unable  to  agree  with  connecting  lines  seeking  to  use  its 
tracks  for  through  business.  Thus  it  will  come  to  pass  that 
connecting  lines  wanting  to  have  through  trunk  lines  will  see 
that  it  is  unnecessary  to  go  to  the  trouble  and  expense  of  build- 
ing them,  because  they  can  appropriate,  to  the  extent  necessary, 
the  Pennsylvania,  or  the  Baltimore  and  Ohio,  or  the  New  York 
Central,  or,  going  westward,  the  Union  Pacifle,  or  Southern 
Pacific,  or  Northern  Pacific,  or  any  other  trunk  line. 

What  it  is  thus  proposed  to  do  can  be  done,  and  done  legiti- 
mately, but  it  can  not  be  done  in  the  way  provided  in  this  bill. 
What  this  bill  thus  provides  for  is  a  taking  of  private  property 
for  public  use,  and  although  that  property,  if  you  take  again 
the  Pennsylvania  road  for  illustration,  is  already  subject  to 
a  public  use,  it  may  be  put  to  an  additional  public  use,  namely, 
a  use  by  the  connecting  carrier  or  carriers  to  the  extent  indi- 
cated, but  private  property  taken  for  a  public  use,  although  it 
may  be  a  railroad  already  devoted  to  public  use,  can  not  be 
taken  without  making  just  compensation.  The  ascertainment 
of  what  is  just  compensation  in  such  a  case  is  like  the  ascer- 
tainment of  what  is  just  compensation  in  any  other  case,  a 
purely  judicial  function  that  can  not  he  exercised  by  a  board, 
but  only  by  the  courts.  In  determining  what  is  just  compensa- 
tion in  such  a  case  not  only  must  rates  of  fare  and  the  appor- 
tionment of  the  same  be  considered,  but  the  franchises  and 
every  other  element  of  value  that  may  be  taken  or  aliected  must 
be  taken  into  the  account. 

Congress  has  no  power  to  dispossess  the  courts  of  their  juris- 
diction to  fix  this  compensation,  neither  can  Congress  prescribe 
a  rule  by  which  the  compensation  shall  be  ascertained.  All  this 
is  settled  in  the  case  of  Monongahela  Navigation  Co.  v.  The 
United  States  (14S  U.  S.,  p.  312). 

I  read  as  follows  from  page  327 : 

By  this  legislation  Congress  seems  to  have  assumet!  the  right  to 
determine  what  shall  be  a  measure  of  compensation.  But  this  is  a 
judicial  aud  not  a  legislative  question.  The  legislature  may  determine 
what  private  property  is  needed  for  public  purposes — tliat  is  a  (jues- 
tion  of  a  political  and  legislative  character  ;  but  when  the  taking  has 
been  ordered,  then  the  question  of  compensation  is  judicial.  It  does 
not  rest  with  the  public — taliing  the  property,  through  Congress  or  the 
legislature,  its  representative — to  sav  wliat  compensation  shall  be  paid, 
or  even  what  shall  be  the  rule  of  compensation.  The  Constitution 
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»has  diplai-ed  that  just  compensalion  shall  he  paid,  and  the  ascerlain- 
rueut  of  thiit  is  a  jiulioial  iiKjuiry.  In  (Miarles  Kivor  r,iidj,'e  i-.  Warren 
Bridge  (11  I'et.,  4i;0,  571)  Jlr.  Justice  McLean,  in  his  opinion,  referring 
to  a  provision  for  compensation,  found  in  the  eliarter  of  the  Warreu 
Bridge,  uses  this  language:  "  Tliey  (tlie  legislature)  provide  that  the 
Qcw  company  shall  pay  annually  to  the  college,  in  behalf  of  the  old 
one,  cue  hundred  pounds.  By  this  provision  it  appears  that  the  legis- 
lature has  undertaken  to  do  what  a  jury  of  the  country  only  could 
constitutionally  do — assess  the  amount  of  compensation  to  which  the 
comphiinants  are  entitled."  See  also  the  following  authorities:  Com- 
monwealth 1'.  Pittshurg-  and  Connellsville  Railroad  (.58  I'oun.  St.,  26, 
50)  ;  I'enn.  Railroad  r.  Baltimore  and  Ohio  Railroad,  60  l\Iaryland,  2G3  ; 
Isom  v.  Mississippi  Central  Railroad   (30  Mississippi.  ;!0(M. 

In  the  last  of  these  cases,  and  on  page  31.5,  will  he  found  these  oh- 
eervations  of  the  court :  "  The  right  of  the  legislature  of  the  State,  by 
law,  to  apply  the  property  of  the  citizen  to  the  public  use,  and  then  to 
constitute  itself  the  judge  in  its  own  case,  to  determine  what  is  the 
'  just  compensation  '  it  ought  to  pay  therefor,  or  how  much  benefit  it 
has  conferred  upon  the  citizen  by  thus  taking  his  property  without  his 
consent,  or  to  extinguish  any  part  of  such  'compensation'  by  prospec- 
tive conjectural  advantage,  or  in  any  manner  interfere  with  the  just 
powers  and  province  of  courts  and  juries  in  administering  right  and  "ius- 
tice,  can  not  for  a  moment  he  admitted  or  tolerated  under  our  Constitu- 
tion. If  anything  can  he  clear  and  undeniable,  upon  principles  of 
natural  justice  or  constltutionai  law.  it  seems  that  this  must  be  so." 

W<^  are  not,  therefore,  concluded  by  the  declaration  in  the  act  that 
the  franchise  to  collect  tolls  is  not  to  he  considered  in  estimating  the 
sum  to  be  paid  for  the  property. 

The  case  is  precisely  in  point.  The  Monongnhela  Navigation 
Companj^  was  a  company  incorporated  under  the  laws  of  Penn- 
sylvania for  a  public  service,  and  the  Congress  undertook  in 
authorizing  its  condemnation  for  another  public  use  to  prescribe 
the  rule  that  should  be  followed  in  ascertaining  and  fixing  just 
compensation  and  undertook  to  eliminate  from  such  compensa- 
tion the  franchise  that  belonged  to  the  corporation.  The  Su- 
preme Court  held,  as  we  have  seen,  that  this  could  not  be  done. 
JSvery  question  passed  on  in  the  Monongahela  case  would  arise 
the  very  moment  the  Commission  would  undertake  to  establish 
a  through  route  and  to  fix  the  Joint  rates  and  other  terms  and 
conditions  upon  which  the  through  route  so  established  should 
be  operated,  and  there  is  no  room  for  doubt  as  to  how  the 
courts  would  decide. 

THE    BILL    ELIMINATES    JLT.IES     IN    CASES    WHERE    THE    PAETIES    ARE    EN- 
TITLED   TO    THEM. 

Section  5  of  the  Hepburn  bill  purports  to  amend  section  16  of 
the  Interstate  Commerce  Act  as  amended  March  2,  1SS9.  It 
Avoukl  be  more  correct  to  have  provided  that  what  is  set  out 
in  section  5  should  be  a  substitute  for  section  IG,  because  of 
.the  great  dissimilarity  not  only  in  language  but  also  in  legal 
effect  between  section  IG,  as  it  now  stands,  of  the  interstate 
commerce  act  and  the  section  as  it  will  read  if  amended  as  pro- 
posed. Section  IG  of  the  interstate  commerce  act  as  amended 
March  2,  1SS9,  authorizes  the  Commission,  or  any  party  inter- 
ested in  any  order  the  Commission  has  made  under  the  provi- 
sions of  that  act,  to  apply  by  petition  to  the  circuit  court  of  the 
United  States,  sitting  in  equity,  to  enforce  such  order  on  com- 
plaint that  the  same  is  being  violated,  and  the  court  may,  in 
ordering  compliance,  make  also  an  order  for  the  payment  by  the 
carrier  of  such  sum  of  money  not  exceeding  $500  per  day  for 
each  day  that  the  carrier  sliall  fail  to  obey  its  order  of  injunc- 
tion or  other  process.  This  is  in  the  nature  of  a  fine  for  con- 
tempt, and  therefore  clearly  within  the  power  of  the  court  to 
impose. 
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Controversies  requirin.c:  a  trial  by  .1nry  are  especially  ex- 
empted from  the  operation  of  this  provision  of  the  existing 
statute. 

As  to  controversies  requiring  a  trial  by  jury  a  special  jm-o- 
vision  is  made  whereby  that  constitutional  right  is  carefully 
protected  and  preserved  to  each  and  every  party  to  such  pr'> 
feeding. 

Section  5  of  the  Hepburn  bill  amends  this  section  so  as  to 
eliminate  trial  by  jury  altogether.  The  provision  of  this  amend- 
ment is  that  if  "  the  Commission  shall  determine  that  any  party 
complainant  is  entitled  to  an  award  of  damages,  *  *  *  the 
Commission  shall  make  an  order  directing  the  carrier  to  pay 
the  complainant  the  sum  to  which  he  is  entitled  on  or  before 
a  day  named."  That  is  simple,  straightforward,  and  easily  un- 
derstood, but  without  precedent  in  legal  proceedings. 

The  amendmeait  further  provides,  referring  to  these  awards, 
that  "  If  a  carrier  does  not  comply  with  an  order  for  the  pay- 
ment of  money  within  the  time  limit  in  such  order,  the  com- 
plainant *  *  *  may  file  in  the  circuit  court  of  the  United 
States  for  the  district  in  which  he  resides  *  *  *  a  petition 
setting  forth  briefly  the  causes  for  which  he  claims  damages, 
and  the  order  of  the  Commission  in  the  premises.  Such  suit 
shall  proceed  in  all  respects  like  other  civil  suits  for  damages, 
except  that  on  the  trial  of  such  suit  the  findings  and  order  of 
the  Commission  shall  be  prima  facie  evidence  of  the  facts  therein 
stated,  and  except  that  the  petitioner  shall  not  be  liable  for 
costs  in  the  circuit  court,  nor  for  costs  at  any  subsequent 
stage  of  the  proceedings,  unless  they  accrue  upon  his  appeal. 
If  the  petitioner  shall  finally  prevail  he  shall  be  allowed  a 
reasonable  attorney's  fee,  to  be  taxed  and  collected  as  a  part 
of  the  costs  of  the  suit  *  *  *  in  such  suits  all  parties  in 
whose  favor  the  Commission  may  have  made  an  award  for 
damages  by  a  single  order  may  be  joined  as  plaintiffs,  and  all 
of  the  carriers  parties  to  such  an  order  awarding  such  damages 
may  he  joined  as  defendants,  and  such  suit  may  be  maintained 
by  such  joint  plain'tilTs  and  against  such  joint  defendants  in 
any  district  where  any  one  of  such  joint  plaintitTs  could  main- 
tain such  suit  against  any  one  of  such  joint  defendants ;  *  *  * 
In  case  of  such  joint  suit  recovery,  if  any,  may  be  by 
judgment  in  favor  of  any  one  of  such  plaintiffs,  against  tho 
defendant  found  to  be  liable  to  such  plaintiff." 

It  can  not  be  claimed  for  the  framers  of  this  provision  that 
they  overlooked  the  fact  that  under  the  seventh  amendnient  to 
the  Constitution,  in  any  action  brought  to  recover  money,  if  the 
amount  involved  be  more  than  .?20,  the  parties  are  entitled  to  a 
trial  by  jury,  for  the  provision  of  law  now  in  force,  which  tliey 
were  amending,  was  framed  with  careful  reference  to  that  fact 
and  so  as  to  preserve  that  right.  It  would  seem,  therefore, 
that  they  have  intentionally  framed  this  section  in  plain  di.s-- 
regard  of  that  constitutional  provision,  for  surely  the  character 
of  action  provided  for  is  one  in  which  a  jury  trial  must  be 
allowed  if  the  amount  involved  be  large  enough  to  meet  the 
constitutional  requirement  in  that  respect,  and  cither  party  to 
the  action  may  so  demand  a  jury.  This  provision  would  there- 
fore be  unconstitutional  if  these  contemplated  actions  for  which 
provision  is  thus  made  involved  only  one  complainant  and  one 
defendant,  but  the  section  expressly  provides  that  "  in  euch 
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suits  all  parties  in  whope  favor  the  Connnlssion  may  have  made 
an  award  for  damages  by  a  single  order  may  be  joined  as 
plaintiffs  and  all  of  the  carriers  parties  to  such  order  award- 
ing such  damages  may  be  joined  as  defendants,  and  such  suit 
caay  be  maintained  by  sucli  joint  plaintiffs  and  against  such 
joint  defendants,"   etc. 

This  provision  is  of  such  character  that  it  is  not  unreasonable 
to  suppose  that  whenever  such  an  order  is  made  there  are  lilcely 
to  be  a  number  in  most  cases,  jierhaps,  a  great  number  of  ship- 
pers in  whose  favor  an  award  is  made,  and  this  award  may  be 
made  under  this  order  not  against  one  carrier  alone,  but  against 
a  number  of  carriers.  The  statute  by  this  provision  clearly  con- 
templates that  there  may  be  numerous  parties  in  whose  favor 
such  an  award  may  be  made,  and  that  each  order  making  such 
awards  may  run  against  a  number  of  carriers. 

In  the  niituro  of  things  the  awards  thus  allowed  by  the  Com- 
mission would  not  be  the  same  to  each  shipper  or  the  same 
against  each  carrier.  All  men  do  not  necessarily  ship  the  same 
commodities  or  the  same  amounts  of  a  particular  commodity. 
One  man  ships  one  kind  of  freight  and  another  something  else. 
The  damages  for  vrhich  the  award  provided  by  this  section  is  to 
be  made  will  vary  in  amount.  Perhaps  no  two  shippers  out  of 
twenty,  fifty  or  one  hundred  will  receive  an  avv'ard  exactly  eqvial 
in  amount  to  that  of  any  other  shipper  proA'ided  for  in  the  award. 
Under  the  same  order,  as  the  statute  contemplates,  one  man's 
award  may  be  against  one  particular  carrier,  and  another  man's 
au'ard  against  another  particular  carrier,  and  so  on  indellnitely. 
Each  man's  award  v>'ill,  however,  be  his  own  individual  claim, 
in  his  separate  and  individual  right,  as  against  the  carrier  or 
carriers  named  in  the  order.  In  other  words,  each  individual 
shipper  who  is  named  in  such  an  award  will  have  a  separate 
and  independent  right  of  action  against  the  carrier  or  carriers 
damaging  him,  as  named  in  the  order. 

Assuming  now  that  an  award  order  has  been  made,  and  that 
the  carriers  refuse  to  pay,  and  a  suit  is  brought.  There  may  be 
in  the  ease  10,  20,  50,  or  even  100,  or  perhaps  more  complainants 
in  whose  favor  these  varying  but  separate  and  independent 
awards  are  made  by  the  order,  and  there  may  be  two,  a  half 
dozen,  or  even  a  dozen  carriers  named  as  defendants.  INlani- 
festly  a  jury  trial  would  be  impracticable  and  impossible  iu 
such  a  case.  Perhaps  that  is  the  reason  why  the  framers  of 
this  bill  eliminated  that  Constitutional  requirement  by  making 
no  provision  for  its"  observance,  but  that  does  not  chan.ge  the 
fact  that  the  bill  in  this  particular  is  a  grotesque  absurdity,  to 
enact  which  would  discredit  the  intelligence  of  the  Congress. 

PENALTIES. 

There  are  many  other  provisions  of  this  bill  that  might  be 
justly  and  severely  criticised,  but  I  have  called  attention  to 
•enough  to  warrant  the  conclusion  that  if  it  should  be  passed 
there  will  be  many  orders  made  affecting  the  rights  of  car- 
riers, especially  inider  section  15,  as  this  act  proposes  to  amend 
it,  of  the  interstate  commerce  act,  which  seeks  to  empower  the 
Interstate  Connnerce  Commission  to  change  rates  and  establish 
through  routes,  which  the  carriers  will  desire  to  litigate. 

\Yhat  the  Commission  regarded  as  a  slight  and  reasonable 
change  of  i-ates  in  the  Maximum  Kate  Case  amounted  to  a 
difference  in  revenue  to  the  railroads  of  $3,000,000  per  annum. 
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The  clinnsro  in  rates  made  by  the  Commission  in  the  Dressed 
Meats  antl  Invoking  House  Products  case  amounted  during  a  few 
months,  for  which  a  computation  was  made,  to  a  dift'erence  in 
revenue  to  the  railroads  of  almost  .'?2,000,000,  and  so  it  is  likely 
to  bo  in  every  change  of  rates  that  the  Commission  may  make 
that  there  will  be,  aside  from  all  other  considerations,  a  largy 
amount  of  money  involved,  to  the  surrender  of  which  the  car- 
riers may  feel  they  have  no  right  to  submit  without  an  appeal 
to  the  courts,  but  in  no  such  case  can  they  appeal  to  the  court 
under  the  provisions  of  the  bill  as  it  passed  tlie  House  without 
subjecting  themselves  to  the  following  provision  as  to  penalties: 

Any  carrier,  any  officer,  representative,  or  agent  of  a  carrier,  or  any 
receiver,  trustee,  lessee,  or  agent  of  eitlier  of  tliem.  who  Icnowingly 
fails  or  neglects  to  obey  any  order  made  r.nrter  the  provisions  of  section 
fifteen  of  this  act.  shall  forfeit  to  the  United  Str^tes  the  sum  of  five 
thousand  dollars  for  each  oCfense.  Every  distinct  violation  shall  be 
a  separate  offense,  and  in  case  of  a  continuing  violation  each  day  shall 
-be  deemed  a  separate  offense. 

If  aa  order  be  made  that  a  carrier  shall  charge  only  a  certain 
rate  for  the  transportation  of  a  certain  article  between  given 
points,  every  charge  of  a  different  rate  for  such  transportation 
will  be  a  separate  offense.  There  m.iy  be,  therefore,  many 
offenses  for  each  day  that  the  order  is  not  observed.  There  will 
surely  be  as  many  as  there  are  shipments  charged  for  at  a  rate 
other  than  that  fixed  by  the  Commission.  And  there  will  be  as 
many  more  as  there  are  officers,  agents,  etc.,  of  the  carrier 
participating  in  the  offense.  Upon  this  theory  the  result  to  the 
railroad  would  be  as  many  penalties  of  ?5,000  each  as  there  V\'ere 
shipments  at  rates  other  than  those  prescribed  by  the  Commis- 
sion, increased  by  the  number  of  ofllcers,  agents,  etc.,  participat- 
ing in  the  offense.  There  might  be  ten  or  tv.-enty  or  a  hundred 
of  these  offenses,  or  even  thousands,  in  a  single  day.  On  top  of 
all  this,  in  case  of  a  continuing  violation,  there  is  to  be  for  each 
day  an  additional  $5,000.  It  has  been  claimed  that  the  entire 
penalty  in  case  of  a  continuing  violation  is  to  be  only  ^.5,000  a 
day.  The  language  employed  does  not  admit  of  this  construc- 
tion. But  assuming  that  this  construction  is  correct,  then  the 
penalty  prescribed  would  be  $5,000  per  day,  or  at  the  rate  of 
$150,000  per  month. 

It  is  fair  to  presume  that  any  such  litigation  as  a  carrier 
would  be  required  to  resort  to  for  protection  against  an  order 
it  might  deem  unreasonable  and  unjust  would  extend  over  a 
period  of  months  if  not  years.  During  all  such  period  this 
penalty  would  be  piling  up  against  it,  to  be  paid  by  it  in  the 
event  of  a  final  decision  upholding  the  order  of  the  Commission, 
for  while  the  court  might  have  power  to  suspend  the  payments 
of  these  penalties  thus  imposed  from  day  to  day  during  the 
litigation,  it  would  not  have  power  to  grant  relief  from  the 
cumulative  obligation  in  the  event  it  should  be  decided  that 
the  railroad  had  without  just  cause  contested  the  validity  of 
the  Commission's  order,  for  in  that  event  the  restraining  order 
would  have  been  wrongfully  issued.  When  it  is  considered  that 
this  penalty  is  to  run  against  the  carrier  and  against  every 
officer,  agent,  or  employee  of  the  carrier  who  knowingly  fails  or 
neglects  to  obey  any  such  order  it  is  apparent  that  the  penalties 
thus  prescribed  are  of  .such  extreme,  cumulative,  and  burden- 
some character  as  to  deter  a  carrier  from  resorting  to  the 
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courts,  oxcopt  only  wlioro  either  tbe  case  is  entirciy  clear  as 
to  its  final  outcome  or  the  consequouees  of  an  obeyance  of  the 
order  are  of  such  bankrupting  character  as  to  make  it  impos- 
sible, with  due  re.;;avd  for  the  rights  of  its  creditors  and  stock- 
holders, for  it  to  submit. 

iTi  the  case  of  Cotting  r.  Kansas  City  Stock  Yards  Co.,  183 
U.  S.,  70,  the  court,  although  finding  it  unnecessary  to  decide  the 
point,  took  occasion  to  discuss  the  effect  of  cumulative  and  bur- 
densome penalties  upon  the  rights  of  parties  to  appeal  to  the 
courts.  At  page  100,  IMr.  Justice  Brewer  said,  after  speaking  of 
the  character  of  penalties  under  consideration  in  that  case : 

In  tliis  feature  of  the  case  we  are  brousht  face  to  face  with  a  ques- 
tion which  lenislaiion  of  other  States  is  presenting.  Do  the  laws 
secure  to  an  iudividual  an  equal  protection  when  he  is  allowed  to 
come  into  court  and  mal^e  his  claim  or  defense  sub.iect  to  the  condition 
that  upon  a  failure  to  make  good  that  claim  or  defense  the  penalty  for 
such  failure  either  appropriates  all  his  property  or  subjects  him  to 
extravagant  and  unreasonable  loss?  Let  us  make  some  illustrations  to 
suggest  the  scope  of  this  thoi^ght. 

Suppose  a  law  were  passed  th.at  if  any  laboring  man  should  bring  or 
defend  an  action  and  fail  in  his  claim  or  defense,  either  in  whole  or  in 
part,  he  should  in  the  one  instance  forfeit  to  the  defendant  half  of 
the  amount  of  his  claim,  and  in  the  other  be  punished  by  a  line  cqnal 
to  half  of  the  recovery  against  him,  and  that  such  a  law,  by  its  terms, 
applied  only  to  laboring  men,  would  there  be  the  slightest  htsitation  in 
holding  that  the  laborer  was  denied  the  equal  protection  of  the  laws? 
The  mere  fact  that  the  courts  are  open  to  hear  his  claim  of  defense  is 
not  sufficient  if  upon  him  and  upon  him  alone  there  is  visited  a  sub- 
stantial penalty  for  a  failure  to  make  good  his  entire  claim  or  defense. 
Take  another  illustration :  Suppose  a  statute  that  every  corporation 
failing  to  establish  its  entire  claim,  or  make  good  its  entire  defense, 
should,  as  a  penalty  therefor,  forfeit  its  corporate  franchise,  a!id  that 
no  penalty  of  any  kind,  except  the  matter  of  costs  was  attaclied  to  like 
failures  of  other  litigants,  could  it  be  said  that  the  coriiorations  re- 
ceived the  equal  protection  of  the  laws?  Take  still  another  illustr.-i- 
tion  :  Suppose  a  law  which,  wliile  opening  the  doors  of  the  courts  to  all 
litigants,  provided  that  a  failure  of  any  plaintiff  or  defendant  to  make 
good  his  entire  claim  or.  entire  defense  should  subject  him  to  a  forfeiture 
of  ail  his  property  or  to  some  other  great  penalty  ;  then,  e\on  if,  as  all 
litigants  were  treated  alike,  it  could  be  said  that  there  was  equal  pro- 
tection of  the  laws,  would  not  such  burden  upon  all  be  adjudged  a 
denial  of  due  process  of  law? 

Of  course,  these  are  extreme  illustrations,  and  they  serve  only  to 
illustrate  the  proposition  that  a  statute  (although  in  terms  opening  the 
doors  of  tlie  courts  to  a  particular  litigant)  which  places  upon  him  as 
a  penalty  for  a  failure  to  make  good  his  claim  or  defense  a  burden  so 
great  as  to  practically  intimidate  him  from  asserting  that  which  he 
believes  to  be  his  rights  is,  when  no  such  penalty  is  inflicted  upon 
otliers,  tantamount  to  a  denial  of  equal  protection  of  the  laws.  It  may 
be  said  that  tliese  illustrations  are  not  pertinent  because  they  are  of 
civil  actions,  whereas  this  statute  makes  certain  conduct  by  the  Stock 
Yards  Company  a  criminal  offense,  and  simply  imposes  punishment  for 
such  offense ;  that  it  is  within  the  competency  of  the  legislature  to  pre- 
scribe the  penalties  for  all  offenses,  either  those  existing  at  common 
law  or  those  created  by  statute;  and,  further,  that  although  the  pen- 
alties herein  imposed  may  be  large,  yet  obedience  to  a  statute  like  this 
can  only  he  secured  by  largo  penalties  ;  for  otherwise  the  company,  be- 
ing wealthy  and  pov.orful,  might  defiantly  disregard  its  mandates,  trust- 
ing to  the  manifold  chances  of  litigation  to  prevent  any  serious  loss 
from  disobedience.  A  penalty  of  a  dollar  on  a  large  corporation,  whose 
assets  amount  to  millions,  would  not  be  very  deterrent  from  disobedi- 
ence. It  is  doubtless  true  that  the  State  may  impose  penalties  such 
as  will  tend  to  compel  obedience  to  its  mandates  by  all,  individuals  or 
corporations,  and  if  extreme  and  cunmlative  penalties  are  imposed  only 
after  there  has  been  a  final  determination  of  the  validity  of  the  statute, 
the  question  would  be  very  different  from  that  hero  presented.  But 
when  the  legislature,  in  an  effort  to  prevent  any  inquiry  of  the  validity 
of  a  particular  statute,  so  burdens  any  challenge  thereof  in  the  courts 
that  the  party  affected  Is  necessarily  constrained  to  submit  rather  than 
take  the  chances  of  the  penalties  imposed,  tlien  it  becomes  a  serious 
question  whether  the  party  is  not  deprived  of  the  equal  protection  of 
the  laws. 
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This  language,  so  pmployecl  by  Mr.  Tuslice  Brewer,  miglit 
well  bavo  been  uttered  with  special  reference  to  this  penalty 
provision  of  the  Hepburn  bill.  The  penalty  is  largo;  it  is  cumu- 
lative; it  is  burdensome.  No  railroad  can  afford  to  run  the  risk 
of  it,  except  only  in  desperate  cases  tliat  compel  a  cboice  between 
evils,  and  manifestly  tbe  provision  was  made,  to  quote  the  lan- 
guage of  Mr.  Justice  Brewer,  "  in  an  effort  to  prevent  any  in- 
quiry of  tbe  validity  of  this  particular  statute."  Such  a  provi- 
sion is  wbolly  different  from  one  imposing  a  burdensome  and 
cumulative  penalty  for  tbe  continuing  violation  of  a  statute  after 
its  validity  has  been  upheld  in  the  courts.  If  this  provision  is 
to  remain  in  the  bill  in  the  form  in  which  it  is  expressed,  it 
should  be  amended  by  the  addition  of  a  proviso  that  in  the  event 
of  an  appeal  to  the  courts  there  should  be  an  absolute  suspension 
of  the  penalties  during  the  full  period  that  any  order  of  such 
suspension  may  be  in  force  v\'hile  the  litigation  is  in  progress ; 
otherwise  the  courts  will  no  doubt  hold  it  invalid. 

THE    BILL    DOES    NOT    TKOVIDE    FOR    AXT    PROPER    REVIEW    BY    THE    COURTS. 

Many  other  objections  and  imperfections  might  be  pointed 
out.  but  enough  have  been  mentioned  to  show  why  the  framers 
of  this  bill  should  seek  by  the  terms  of  it  to  prohibit  a  full  re- 
view by  the  courts  of  the  orders  and  proceedings  of  the  Com- 
mission, except  only  as  to  whether  they  have  been  "  regularly 
made,"  which  means  nothing  more  than  a  review  of  the  ques- 
tion in  any  given  case,  whether  an  order  of  the  Commission  con- 
dcuming  a  rate  anti  fixing  another  to  take  its  place  has  been 
made  in  conformity  with  the  proceedings  and  requirements  of 
the  statute,  not  vrhether  the  rate  condemned  was  or  tlie  rate  sub- 
stituted is  reasonable  or  just  or  fairly  remunerative  as  the  bill 
allows  and  require.?. 

The  points  mentioned  are  sufficient,  however,  to  show  that  if 
by  any  possibility  this  bill  should  be  both  passed  and  upheld  by 
the  courts,  the  powers  conferred  by  it  upon  the  Commission  are 
so  vast  that  there  is  a  special  reason  in  that  fact  alone  for  sub- 
jecting the  exercise  of  them  to  the  most  careful  scrutiny  and 
review  by  the  judicial  department  of  the  Government,  not  only 
on  behalf  of  the  railroads,  but  also  on  behalf  of  the  shippers. 

Fortunately  some  of  the  most  important  of  the  questions  to 
which  attention  has  been  called  can  not  be  withheld  from  the 
courts.  But  the  ix)v,-er  to  review  the  question  as  to  whether  a 
rate  condemned  or  a  rate  made  by  the  Commission  in  a  given  case 
is  reasonable  is,  unfortunately,  not  one  of  these.  The  making 
of  a  rate  is  a  legislative  act,  and  legislative  discretion  of  the 
Commission  in  determining  wliat  is  a  reasonable  rate  can  not 
be  interfered  vrith  by  the  courts  in  the  absence  of  special 
statutory  authority,  unless  the  rate  be  fixed  so  high  that  it  is 
extortionate  to  the  shipper,  or  so  low  that  it  is  confiscatory  as  to 
the  carrier.  There  is  some  room  for  a  difference  of  opinion,  be- 
cause of  some  of  the  expressions  of  tbe  courts  in  some  of  tlie 
cases  as  to  what  will  be  regarded  as  extortion  on  the  one  hand, 
or  confiscation  on  the  other,  but  none  as  to  the  general  rule. 

But  between  extortion  on  the  one  hand,  and  confiscation  on 
the  other,  there  is,  in  most  cases,  a  considerable  latitude  within 
which  the  action  of  the  Connnission.  without  special  statutory 
provision  for  review  of  it  by  the  courts,  would  be  final  and  coa- 
clusive. 
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In  a  sivon  case  a  dollar  might  be  a  point  at  wliich  a  rate 
would  become  extortionate,  and  GO  cents  a  point  at  wbieli  it 
would  become  confiscatory.  A  rate  anywhere  between  these 
figures  would  be,  in  a  legal  sense,  reasonable,  and  beyond  the 
power  of  the  courts,  without  special  statutory  provision,  to  review 
it,  because  it  expressed  the  legislative  will.  If  the  rate  wore 
fixed  at  90  cents  it  might  yield  a  net  revenue  to  the  carrier  of  G 
per  cent ;  if  fixed  at  80  cents  a  net  revenue  of  4  per  cent ;  if 
fixed  at  70  cents  a  net  revenue  of  2  per  cent ;  if  fixed  at  GO  cents 
no  revenue  at  all. 

Even  G  per  cent  might  be,  under  certain  circumstances,  an 
unreasonably  low  return  for  the  carrier.  Much  more  might  this 
be  true  as  to  4  per  cent  or  2  per  cent,  and  yet  as  the  bill  is 
framed  the  courts  are  denied  jurisdiction  to  review  all  such 
questions,  and  in  this  denial  there  is  strong  probability,  if  not 
absolute  certainty,  that  great  and  irreparable  wrong  may  be 
dune. 

But  this  denial  extends  also  to  the  action  of  the  Commission  in 
condemning  the  original  rate,  which  is  a  purely  .ludicial  function, 
and  without  which  precedent  judicial  action  the  legislative  ac- 
tion of  fixing  a  new  rate  can  not  be  had.  Whatever  may  be  said 
as  to  the  propriety  of  investing  the  court  with  jurisdiction  to  re- 
view the  legislative  act  of  fixing  a  new  rate,  it  is  difficult  to  per- 
ceive how  there  can  be  any  difference  of  opinion  as  to  the 
propriety  of  the  courts  having  power  to  review  the  judicial  act 
of  denouncing  and  setting  aside  tlie  old  rate.  But  the  bill  denies 
this  power  by  the  restriction  of  the  review  to  the  question  of 
"  regularity,"  for  the  Federal  courts,  unlike  the  courts  of  the 
States,  are  not  courts  of  general  jurisdiction,  but  courts  that 
have  only  the  power  and  jurisdiction  conferred  by  the  Constitu- 
tion, and  such  additional  power  and  jurisdiction  as  may  be  ex- 
pressly conferred  by  statute. 

This  same  denial  extends  to  orders  as  to  rules  and  regulations 
of  every  character  that  the  Commission  may  prescribe,  and  the 
same  kind  of  objection  to  such  restriction  may  be  made. 

Why  should  this  jurisdiction  be  withheld  from  the  courts? 
Who  distrusts  them?  Only  violators  of  the  law  have  ever  had 
occasion  to  fear  the  justice  they  administer. 

They  liave  been  from  the  beginning  of  the  common  Inw  the 
sure  bulwark  of  the  liberties  and  rights  of  the  Anglo-Saxon 
race. 

Uuaioved  by  passion,  prejudice,  or  public  clamor,  they  have 
ever  been  the  conservative,  steadying,  reassuring  factor  in 
American  Government. 

Why  should  the  advocates  of  this  measure,  affecting  as  It  does 
the  highest  interests  of  the  American  people,  seek  to  exclude 
them  from  their  approi)riate  participation  in  the  determination 
of  the  great  questions  that  such  legislation  is  sure  to  precipi- 
tate? That  there  is  this  unwillingness  to  allow  the  courts  an 
unrestricted  review  is  enough  not  only  to  excite  distrust  of  this 
measure,  but  to  condemn  it. 

All  this  is  intensified  by  the  fact  that  In  the  law  as  it  now 
stands  there  is  a  complete  provision  for  this  review,  as  well  as 
for  the  protection  of  the  right  of  trial  by  jury. 

Section  IG  of  the  interstate  commerce  act,  as  it  now  stands, 
provides  that  whenever  any  common  carrier  shall  fail  to  obey 
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any  "lairfitl"  ordor  of  tho  Coiuinissioii,  "not  foundod  n])on 
;i  controvorsy  requiring  a  trial  by  jury,"  it  shall  be  hnyful  for 
llio  Coiiiinission.  or  any  person  intcresled,  to  Jipply  to  llie  eourt 
to  enforeo  such  order,  and  the  court  sliall  have  power  (o  hear 
and  determine  the  matter  "  speedily  as  a  eourt  of  e(iuity  "  *  *  •'' 
"in  sueh  manner  as  to  do  justice  in  the  premises;  and  to  this 
end  such  court  shall  have  power  *  *  *  to  make  all  such  in- 
quiries as  the  court  may  think  needful  to  enable  it  to  form  a 
just  jndi^ment,  *  *  *  and  if  it  be  made  to  apiiear  to  such 
court  *  *  *  that  the  lawful  order  *  *  *  drawn  in  question 
has  been  violated  or  disobeyed,  it  shall  be  lawful  for  the  court 
to  enforce  it,"  etc. 

Aside  from  all  legal  questions  involved,  there  is  just  ground 
for  questioning  the  wisdom  of  conferring  upon  a  statutory 
board  appointed  by  the  President,  such  autocratic  powers  as 
this  l)ill  confers  upon  the  Commission  with  respect  to  sueh  tre- 
mendously important  interests.  But  it  becomes  alarming  when 
it  is  seriously  proposed  in  the  form  of  a  bill  that  has  already, 
with  practical  unanimity,  passed  one  House  of  Congress,  to 
exclude  from  review  and  supervision  and  control  by  the  courts 
the  exercise  of  that  power,  except  only  to  the  extent  of  in- 
quiring and  determining  whether  or  not  the  proceedings  inulor 
the  statute  have  been  regular.  Thoughtful  men  may  well  take 
fright  when  they  recall  that  these  powers  are  to  be  given  to  a 
commission  to  be  thus  exercised  without  supervision  or  con- 
trol, which,  according  to  the  decisions  of  the  Supreme  Court  of 
the  United  States,  has  erroneously  decided  almost  every  im- 
portant case  upon  which  it  has  passed  judgment  during  the 
whole  period  of  the  nineteen  years  of  its  existence. 

To  the  long  list  of  such  reversals  another  was  added  on  last 
Monday,  when  the  Supreme  Court  reversed  the  Interstate  Com- 
merce Connnission  in  tlie  Fruit  Gro\vers'  case.  That  case  strilc- 
ingly  illustrates  both  the  unwisdom  and  the  injustice  of  con- 
ferring upon  the  Interstate  Commerce  Commission  powers  that 
are  not  to  be  supervised  by  the  courts. 

The  question  in  the  case  w'as  w^hether  the  shipper  or  the  ini- 
tial road  should  detei'unne  the  routing  of  fruit  shipped  from 
California  to  eastern  cities. 

The  testimony  showed  conclusively — in  fact,  there  was  no  con- 
tention to  the  contrary — that  the  shipper  insisted  upon  routiiig 
his  fruit  shipments  so  that  he  might  secure  rebates  fi-oni  the 
eastern  connections  of  the  initial  California  road. 

Tliese  rebates  wore  of  large  amounts,  aggregating,  for  the  next 
four  years  preceding  1900,  to  one  of  the  complainants  alone 
$175,000. 

The  roads  toolc  the  routing  into  their  own  hands  to  break  up 
this  practice  of  rebating,  and  the  Interstate  Conunerce  Connnis- 
sion held  against  the  right  of  the  roads  to  do  this.  The  effect  of 
their  decision,  if  allowed  to  stand,  was  to  restore  the  wdiolesale 
practice  that  had  previously  been  indulged  in  of  granting  re- 
bates, or  the  encouragement  of  the  most  serious  complaint  that 
has  ever  been  made  against  the  railroads.  If  the  Supreme 
Court  had  not  had  power  to  review  and  reverse,  that  decision 
would  have  stood,  to  the  great  detriment  of  all  the  interests  in- 
volved and  to  the  constant  encouragement  of  a  violation  of  tte 
interstate-commerce  act. 
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Bvt,  passing  all  that  by,  there  Is  no  necessity  for  any  such 
legislation. 

Under  the  Elkins  Law,  if  enforced,  all  kinds  of  re'iates  and 
discriuiinations  as  to  both  i>ersons  and  places  can  be  broken  up 
and  prohibited  as  nearly  as  any  kind  of  offense  against  tlie  law 
can  be  suppressed ;  but,  if  it  were  otherwise,  this  law  would  not 
help  matters,  but  only  make  them  worse. 

It  does  not  profess  to  deal  with  rebates  or  to  prevent  carriers 
engaging  in  other  kinds  of  business,  and  has  not  one  line  in  it 
that  affords  any  remedy  whatever  against  these,  the  greatest 
and  most  serious  and  most  complained-of  evils  of  all  that  have 
been  mentioned. 

It  does  not  inidertake  to  meet  the  demand,  whether  well  or  ill 
founded,  for  uniform  classification ;  neither  does  it  inidertake  to 
deal  with  the  "  relation  of  rates  "  or  discrimination  as  to  local- 
ities. 

The  House  Committee  on  Interstate  and  Foreign  Commerce  in 
its  report  on  this  bill  said  with  respect  to  it : 

This  bill  does  not  attempt  to  give  power  to  tlie  Commission  to  read- 
just classifications  of  freight. 

As  but  little  complaint  has  been  made  to  the  committee  concerning 
classification,  it  v.'as  not  deemed  wise  at  this  time  to  suggest  new  leu:is- 
latiou  upon  that  subject.  So,  too,  with  the  question  of  the  relation  of 
rates.  The  committee  has  not  deemed  it  wise  at  this  time  to  Suggest 
new  legislation  to  change  existing  law  upon  that  subject.  It  is  one  of 
very  great  importance — interesting,  however,  as  a  rule — to  certain  par- 
ticular communities  rather  than  to  the  public  at  large.  It  involves 
conflicts  betv.-een  towns  and  cities  rather  than  the  public  generallv,  and 
It  relates  more  to  the  building  up  of  certain  local  interests  of  a  local 
nature  rather  than  to  the  interests  of  the  people  of  the  whole  countrv. 
Therefore  we  thought  best  not  to  hamper  or  hinder  the  subjects  of  tlie 
bill  by  adding  to  them  those  other  less  urgent  considerations. 

In  this  heartless  way  are  dismissed  the  appeals  for  relief 
that  have  been  coming  up  to  the  American  Congress  for  the  last 
twelve  months  from  hundreds  of  places  which,  like  Cincinnati, 
have  been  claiming  that  they  are  unjustly  discriminated 
against. 

No  wonder  the  committee  felt  constrained  in  concluding  its 
report  to  say  that — 

No  member  of  the  Committee  on  Interstate  and  Foreign  Commerce 
believes  that  the  provisions  of  this  bill  will  be  satisfactorv  to  all  per- 
sons who  may  be  alTected  by  it,  nor  that  it  will  be  satisfactory  even 
to  those  who  desire  legislation  upon  the  lines  of  the  bill. 

And  yet  this  bill,  thus  confessedly  un.'^atisfactory  to  every 
member  of  the  House  committee  and  probably  to  every  memlier 
of  the  House  of  Representatives,  passed  the  House  without 
amendment,  because,  as  the  newspapers  announced,  "  the  order 
had  gone  forth  "  that,  while  there  might  be  debate,  no  amend- 
ment— no  matter  how  necessary  it  might  appear — should  be  al- 
lowed. The  bill  came  to  the  Senate,  and.  so  far  as  the  com- 
mittee is  concerned,  there  has  been  a  repetition  of  that  experi- 
ence. No  matter  what  may  be  its  defects  and  no  matter  what 
this,  that,  or  the  other  Senator  may  think,  not  an  "  i  "  shall  be 
dotted  nor  a  "  t  "  shall  be  crossed  of  all  this  important  meas- 
ure. To  even  suggest  that  the  bill  is  filled  with  unconstitu- 
tional provisions  or  that  it  will  prove  impracticable  in  ojiera- 
tion  is  heralded  as  a  species  of  treason  and  disloyalty — to  whom 
or  to  what  nobody  knows.  The  whole  proceeding  is  without  a 
precedent  in  my  experience  as  a  member  of  «iis  body  and  prob- 
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ably  without  a  preoodoiil  in  the  liistory  of  tlie  nation.  If  wo 
are  to  abdicate  our  functions  and  iierniit  such  an  imperfect,  ill- 
advised,  and  ill-considered  bill  to  become  a  law,  discredit  will 
attai-h  and  disappointment  will  f(dlow,  not  only  to  "those  who 
desire  such  le.^islatidn,"  as  the  House  committee  suggested,  but 
to  all  the  people  of  the  whole  country. 

It  will  prove  thus  disapiK)intlng  because  if  it  does  not  fail  and 
perish  in  the  courts,  experience  will  shortly  demonstrate  the 
utter  impracticability  of  satisfactory  rate  makhig  by  a  commis- 
sion. 

Approximate  successes  in  small  areas,  if  there  are  any  such 
precedents,  do  not  afford  a  safe  guide  for  the  vast  field  pre- 
sented by  the  whole  country,  embracing  every  section  and  pre- 
senting every  possible  complication  and  difficulty  that  can  be 
involved  in  railroad  operation. 

These  roads  with  their  innumerable  ramifications  spread  over 
the  whole  country,  penetrating  every  section,  crossing  and  re- 
crossing  each  other  at  all  important  points,  and  wherever  they 
cross  or  come  in  contact,  and  in  some  cases  where  they  are  thou- 
sands of  miles  apart  or  even  run  in  opposite  directions,  they  are 
in  sharp  competition  with  each  other. 

As  a  result  of  it  all  rates  are  adjusted  with  such  nicety  that 
the  gross  revenues  of  the  roads  are  so  closely  calculated  to  meet 
interest,  dividend,  and  operating  expenses  that  a  reduction  of 
1  mill  on  the  cost  of  transporting  a  ton  of  freight  per  mile 
would  so  reduce  the  aggregate  as  to  make  it  impossible  for  the 
roads  to  pay  one  dollar  of  dividends  on  their  stock ;  and  a 
further  reduction  of  li  mills  per  ton  per  mile  would  make  it 
impossible  to  pay  one  dollar  of  intrest  on  their  bonded 
obligations. 

AVe  should  liesitate  to  disturb  such  conditions. 

The  answer  made  to  this  suggestion  is  that  the  Commission 
will  have  so  little  rate-making  power  that  no  barm  can  result 
from  its  exercise.  If  there  be  but  little,  then  there  must  be  but 
little  necessity.  But  the  difhculty  seems  to  lie  in  the  fact,  not 
fully  and  properly  appreciated,  that  rates  are  so  interwoven  and 
interdependent  that  it  is  impossible  to  disturb  one  without  affect- 
ing many,  and  that  since  there  v>ill  be  no  mode  of  relief  afforded 
under  this  bill  exceiit  through  maxinunn  rate  making,  if  we  give 
such  an  invitation  for  them  as  this  bill  amounts  to,  there  are 
likely  to  be  the  most  serious  disturbances  resulting  from  the 
exercise  of  this  power.  It  matters  not  that  the  Commission,  as 
it  has  been  contended,  will  consider  only  one  rate  at  a  time.  If 
it  should  make  a  change  in  that  rate  all  other  rates  in  any  man- 
ner dependent  upon  it  would  have  to  be  correspondingly  changed. 

A  change  of  rates  on  the  products  of  the  cotton  mills  of  New 
England  to  Chicago  and  western  points  would  necessitate  a 
corresponding  change  of  rates  on  the  products  of  the  cotton 
mills  of  the  South  to  the  same  points,  for  they  are  all  adjusted 
with  reference  to  each  other. 

A  change  in  the  rates  on  coal  and  iron  from  Pennsylvania 
and  West  Virginia  to  northern  and  western  points  would  neces- 
sitate corresponding  clianges  on  coal  and  iron  from  all  points 
in  the  South  to  the  same  markets. 

A  change  of  rates  on  lumber  from  INIichigan  and  the  North- 
west to  the  prairies  of  Nebraska  and  other  States  would  necessi- 
tate a  corresponding  change  not  only  in  the  rates  from  the 
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Inmbor  States  of  the  South,  but  also  on  hunbor  from  the  far 
distant  I'acitic  coast  J^tatos. 

A  change  hi  the  rates  on  cotton  from  Memphis  over  the  shoi't 
haul  across  the  country  to  the  cotton  mills  of  Georgia  and  the 
Carolinas  would  necessitate  a  corresponding  change  in  the  rates 
on  cotton  over  the  long  haul  from  Memphis  north  and  east, 
through  Cincinnati,  to  the  cotton  mills  of  New  England.  Other- 
wise the  roads  that  carry  for  the  cotton  mills  of  New  England 
would  lose  their  cotton  business  to  the  roads  that  carry  to  the 
cotton  mills  of  the  South,  or  lose  it  to  the  Mississippi  River  and 
the  roads  that  compete  with  that  highway  to  New  Orleans  and 
the  other  ports  of  the  South. 

Ocean  transportation  in  the  coastwise  trade  compels  low  rates 
over  the  Atlantic  Coast  Line  to  the  principal  points  of  the 
South.  This  compels  the  Seaboai-d  Air  Line,  which  parallels,  to 
give  like  low  rates  or  lose  its  business  to  the  Coast  Line ;  and 
the  Southern  Railway  must  meet  this  competition  or  lose  its 
business  to  its  competitors,  and  so  on  indefinitely.  In  other 
words,  the  rates  over  all  these  roads  from  these  great  cities  of 
the  North  to  all  these  great  cities  of  the  South  are  dependent 
one  upon  the  other,  and  all  are  governed  by  water  transporta- 
tion and  the  conditions  of  nature,  which  constitute  a  power 
gi-eater  than  the  railroads,  greater  than  the  Congress,  greater 
than  any  earthly  power. 

To  touch  the  rates  on  any  one  of  these  lines  is  to  touch  the 
rates  on  all  of  them. 

To  touch  the  rate  on  any  one  commodity  on  any  one  of  these 
lines  is  to  touch  the  rates  for  that  commodity  over  all  these 
lines. 

To  touch  the  export  rates  over  the  lines  from  the  IMissouri 
and  Mississippi  valleys  to  New  York  and  other  North  Atlantic 
ports  is  to  touch  the  rates  from  the  same  points  of  origination 
over  the  lines  to  New  Orleans  and  Galveston  and  other  Southern 
ports,  for  they  all  have  carefully  adjusted  relations  to  each 
other. 

"  The  opening  of  new  mines,  the  building  of  new  factories,  the 
starting  of  new  furnaces  and  mills  and  shops,  the  building  of 
new  roads,  the  location  and  development  of  new  settlements  and 
towns  and  cities,  the  constant  fluctuations  of  the  markets  at 
home  and  abroad,  peace  and  war,  droughts  and  floods,  long  and 
short  crops,  famine,  pestilence,  and  the  plague,  all,  whether 
occurring  in  Europe,  Asia,  Africa,  South  or  North  America, 
affect  supplies,  influence  markets,  and  control  the  prices  of 
transportation." 

lllustralions  and  suggestions  might  be  multiplied  indefmilely, 
but  enough  has  been  said  to  show  that  it  is  idle  to  talk  about 
the  *'  restricted  "  exercise  of  the  power  of  rate  making,  which 
it  is  proposed  to  confer  on  the  Connnission.  No  such  thing  is 
possible.  It  is  as  broad  as  the  deiicndence  of  rates  on  each 
other  and  as  diflicult  as  the  laws  and  forces  of  trade  and  com- 
merce^, and  liroader  liy  far  and  more  dillicult  than  it  is  possible 
for  any  commission  to  deal  with. 

This  work  is  done  to-day  by  thousands  of  expert  rate  makers 
scattered  throughout  the  country,  familiar  by  long  experience 
wit'i  the  Inisiness,  famili:ir  with  local  condilions,  iind  familiar 
witit  tlie  re((uir('ments  of  changes  in  conditions  as  from  time  to 
lime  tiiey- suddenly  come  to  pass.  They  may  not  be  doing  their 
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work  porfoctly.  Nobody  clnimf*  tlioy  aro.  No  hnninn  effort 
can  1)0  porroct,  but  they  are  doiiip;  this  work  better  tliau  it  i« 
l)os.sible  for  any  connnission  to  do  it  tliat  we  may  (■real(\  A!' 
tliese  consideralious  impel  me  irresistibly  to  tiie  eonrlusitia, 
iri-evocable  in  the  absence  of  new  light,  that  it  will  be  a  serious 
mistake  to  enact  this  measnre. 

Many  other  objections  might  be  urged,  but  time  and  strength 
forbid  pursuing  the  subject  further  for  the  present,  so  I  hasten 
to  conclude. 

What.  then,  are  we  to  do?  The  answer  is  plain.  "We  can  ac- 
eoniiilish  everything  desired  by  simply  amending  the  Elkins  law 
so  as  to  broaden  and  strengthen  it  and  make  it  more  available. 

This  is  easily  done.  An  amendment  making  such  provisioa 
will  be  offered  at  the  proper  time.  I  shall  try  to  lind  opj^ortu- 
nlty  to  speak  upon  it  then  at  such  length  as  may  be  neressary 
to  fully  explain  it.  For  the  present  it  is  enough  to  say  that  the 
purpose  of  this  amendment  will  be  not  only  to  preserve  the  bene- 
fits of  this  salutary  law,  but  to  make  them  available,  for  every 
kind  of  case  that  can  possibly  arise,  to  the  humblest  shipper 
in  all  the  land.  This  may  be  done  by  extending  the  provisions 
of  the  third  section  of  the  Elkins  law  to  excessive  rates,  and  by 
making  it  specifically  applicable  to  every  kind  of  rebates  and 
discriminations  as  to  both  persons  and  places,  and  by  making 
it  the  duty  of  the  Interstate  Commerce  Conuuission  not  to  act 
as  judges,  and  legislators,  and  prosecutors,  and  sheriffs,  but  to 
address  themselves  to  the  purely  executive  duties  of  hearing 
complaints,  exercising  their  powers  of  conciliation,  and.  where 
these  powers  fail  and  they  find  there  is  probable  cause,  sending 
the  case  at  once,  through  the  Attorney-General,  to  the  proper 
court  for  immediate  proceeding,  in  the  name  of  the  Government, 
for  the  benefit  of  all  parties  interested,  without  expense  to  the 
shipper. 

The  great  difficulty  shippers  have  had  in  the  enforcement  of 
their  rights  against  the  railroads  has  been  that  no  shipper  single 
handed  and  alone  can,  as  a  rule,  afford  to  resort  to  the  law  with 
a  railroad  for  his  antagonist.  The  disadvantage  is  too  great 
on  many  accounts,  and  particularly  because  the  shipper  is 
likely  to  be  subjected  to  an  expense  he  should  not  be  required 
to  boar ;  but  if  he  can  invoke  the  protection  of  the  courts  in  the 
name  of  the  Government,  and  without  expense  to  himself,  he 
will  not  fear  to  assert  his  rights,  and  if  the  raih'oad  knows  that 
it  is  charging  him  an  unjust  rate,  or  subjecting  him  to  an 
unlawful  discrimination,  and  that  if  it  does  not  desist  from 
such  practice  it  will  be  called  to  account  in  the  courts,  where 
it  will  have  the  Government  for  prosecutor,  it  will  in  most 
if  not  in  all  cases  make  haste  to  agree  with  him. 

I  regret  that  it  has  seemed  necessary  for  me  to  so  long  de- 
tain the  Senate.  There  is  much  more  I  would  say  if  it  were 
not  that  I  fear  I  would  overtax  your  patience.  I  reserve  all 
that  for  some  future  opportunity,  and  content  myself  for  this 
occasion  with  the  addition  of  a  word  somewhat  personal. 

It  is  not  either  easy  or  agreeable  to  differ  with  the  Presi- 
dent. He  is  the  head  for  the  time  being,  not  only  of  the  nation, 
but  also  of  the  political  party  of  which  I  am  jn'oud  to  be  a  mem- 
ber. I  believe  that  the  welfare  of  the  nation  is  most  beneficially 
affected  and  promoted  by  the  supremacy  of  Republican  policies, 
and  on  this  account  think  every  man  who  believes  in  the  policies 
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of  that  i>;irl.v  should  do  nil  in  his  jiowor  to  socnre  harmony  of 
l)uriios(>  and  unity  of  action  among  its  members  with  resjicct  to 
national  affairs.  In  this  behalf  he  should  be  willini^  to  make 
eoneessions  in  minor  matters;  but  when  questions  arise  of  sucli 
commanding  importance  as  those  now  under  consideration  it  is 
ths  duty  of  every  man  who  has  an  oftleial  responsibility  to  dis- 
charge with  respect  to  them  to  make  careful  investigation  and 
then  act  in  accordance  with  the  convictions  ho  may  reach  as  a 
result.     To  the  best  of  my  ability  I  have  done  that. 

I  dislike  exceedingly,  as  every  other  public  man  does,  to  be 
arraigned  before  the  country  by  unfriendly  critics  as  prompted 
by  unworthy  motives  in  the  attitude  assumed,  and  to  suffer  in 
consequence  in  the  esteem  of  the  people.  It  is  far  pleasanter 
to  go  with  the  tide  of  public  sentiment  and  enjoy  the  benefits 
of  harmonious  relations  with  coworkers  in  the  public  service 
and  have  the  acclaim  instead  of  the  disapprobation  of  constitu- 
ents ;  but  no  man  who  allows  himself  to  be  controlled  against  his 
judgment,  by  considerations  of  this  character,  can  do  his  duty, 
or  maintain  his  self-respect,  or  be  entitled  to  retain  the  respect 
and  confidence  of  his  colleagues  and  constituents.  If  we  enact 
this  measure  and  it  proves  disappointing,  as  I  believe  it  will, 
the  people  will  not  hear  us  to  say  in  our  defense  that  we 
legislated  in  response  to  their  demands.  They  expect  their 
representatives,  especially  in  this  body,  with  respect  to  ques- 
tions of  this  character,  to  act  intelligently,  patriotically,  and 
ia  accordance  with  their  judgment  and  their  oath  of  office  whicli 
binds  them  to  disregard  public  clamor  and  legislate  for  the  pub- 
lic welfare  as  they  see  and  understand  it.  AVe  owe  it  to  our- 
selves, as  well  as  our  constituents,  to  meet  this  just  expectation. 
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LETTER 


OF 


SENATOR    FORAKER, 


Of  March  30,  1906. 


TO  THE 


General  Assembly  of  Ohio, 


IN   ANSWER  TO 


House  Joint  Resolution  No.  8, 


RELATIVE  TO  RAILROAD  RATES. 


LETTER 

OF 

SENATOR   FORAKER, 

TO  THE 

General   Assembly   of   Ohio. 

Washington,  D.  C,  March  30,  1906. 
The  General  Assembly  of  Ohio. 

Gentlemen  : 

I  have  received  by  due  course  of  mail  your  House  Joint 
Resokition  No.  8,  passed  February  23,  1906,  of  which  the 
following  is  a  copy : 

(House  Joint  Resolution  No.  8.) 

JOINT  RESOLUTION. 

Relative  to  Railroad  Rates. 

Be  it  resolved  by  the  General  Assembly  of  Ohio : 
Section  i.  That  the  members  of  the  General  Assembly 
of  Ohio  believe  that  President  Roosevelt  was  right  when  he 
recommended  to  Congress  that  a  law  be  passed  "conferring 
upon  some  competent  administrative  body  the  power  to  de- 
cide upon  the  case  being  brought  before  it,  whether  a 
given  rate  prescribed  by  a  railroad  is  reasonable  and  just, 
and  if  it  is  found  unreasonable  and  unjust,  then  after  full 
investigation  of  the  complaint  to  prescribe  the  limit  of 
rate  beyond  which  it  shall  not  be  lawful  to  go,  the  maxi- 
mum reasonable  rate,  as  it  is  commonly  called,  this  deci- 
sion to  go  into  effect  within  a  reasonable  time,  and  to 
obtain  from  thence  onward,  subject  to  review  by  the  courts." 


Section  2.  That  we  commend  the  wisdom  of  such  legis- 
lation by  the  Congress  of  the  United  States,  and  request 
the  Senators  and  Members  of  the  House  of  Representatives 
from  Ohio,  in  Congress,  to  vote  for  the  passage  of  a  law 
containing  such  provisions. 

Section.  3.  That  copies  of  this  resolution  be  sent  to  the 
Senators  and  Representatives  of  Ohio,  in  Congress,  by  the 
Secretary  of  State. 

C.  A.  THOMPSON, 

Speaker  of  the  House  of  Representatives. 

JAMES  M.  WILLIAMS, 

President  pro  tern  of  the  Senate. 

Adopted  February  23,  1906. 

I  have  delayed  answering  until  now,  because  I  observed 
that  you  had  under  consideration  a  bill  creating  a  Railroad 
Commission  and  empowering  it  to  fix  railway  rates  and 
prescribe  railway  regulations  for  Ohio. 

It  occurred  to  me  that  in  the  consideration  of  that  mea- 
sure you  would  find  it  necessary  to  consider  and  act  upon 
some  of  the  questions  that  have  been  discussed  in  the  two 
Houses  of  Congress  and  that  it  might  be  easier,  after  such 
action,  to  make  answer  to  your  request. 

I  now  learn  that  the  bill,  with  some  amendments,  has 
passed  both  Houses  and  that  it  will,  no  doubt,  re- 
ceive the  approval  of  the  Governor  and  become  a  law. 

I  have  a  copy  of  it  as  it  passed  the  House,  and  find,  upon 
examination,  as  I  anticipated  when  I  concluded  to  await 
your  action,  that  it  contains  an  amended  provision,  to  which 
I  shall  call  attention,  that  has  been  accepted  by  the  Senate 
without  change,  as  I  am  informed. 

But  before  pointing  this  out,  allow  me  to  say  again,  as 
I  have  repeatedly  said  heretofore  in  public  utterances  and 
in  public  print,  that  there  is  no  difference  of  opinion  upon 
the  point  that  there  are  abuses  practiced  by  the  railroads 


that  should  be  prohibited  and  remedied,  nor  is  there  any 
difference  of  opinion  as  to  the  necessity  for  some  kind  of 
additional  legislation  to  accomplish  this  purpose.  The  sole 
difference  is  as  to  what  that  legislation  shall  be. 

Generally  speaking,  two  propositions  have  been  advanced : 
one  to  confer  the  rate-making  power,  as  recommended  by 
the  President,  on  the  Interstate  Commerce  Commission ;  the 
other  to  broaden  and  strengthen  the  jurisdiction  and  power 
of  the  courts  under  existing  laws. 

Many  bills  have  been  introduced  embodying  the  former 
idea ;  a  less  number  the  second. 

The  first  class  of  bills  were  intended  by  their  respective 
authors  to  carry  out  the  President's  recommendation  and 
were  supposed  to  be  in  full  compliance  with  the  require- 
ments thereof;  the  second  class  aimed  to  accomplish  the 
same  purpose,  but  by  different  methods. 

Out  of  all  these  many  propositions  finally  came  the  so-called 
Hepburn  Bill,  which,  according  to  the  announcements  in 
the  newspapers,  had  the  special  approval  of  the  President 
and  his  Attorney-General,  and  was  to  be  supported  as  an 
Administration  measure.  It  passed  the  House  without 
amendment,  although  there  was  much  dissatisfaction  ex- 
pressed therewith  by  the  members  of  that  body;  was  con- 
sidered in  the  Senate  Interstate  Commerce  Committee,  and 
althought  there  was  much  objection  and  discussion,  all 
amendments  were  finally  rejected  and  it  was  reported  to  the 
Senate,  and  is  now  under  consideration  as  it  came  from  the 
House.  It  is  earnestly  and  vociferously  insisted  that  it 
shall  now  be  passed  by  the  Senate  and  become  a  law  "just 
as  it  passed  the  House." 

Before  commenting  on  this  proposition,  I  call  attention 
to  the  fact  that  the  President  in  his  Message  of  December 
6,  1904,  recommended  that 


"the  Commission  (Interstate  Commerce)  should  be  vested 
with  the  power,  where  a  given  rate  has  been  challenged  and 
after  full  hearing  found  to  be  unreasonable,  to  decide,  sub- 
ject to  judicial  reviezv,  what  shall  be  a  reasonable  rate  to 
take  its  place;  the  ruling  of  the  Commission  to  take  effect 
immediately,  and  to  obtain  unless  and  until  it  is  reversed 
by  the  court  of  review." 

Secretary  Taft  in  his  speech  as  temporary  chairman  of 
the  Ohio  Republican  State  Convention  of  May  24,  1905, 
interpreted  this  recommendation  of  the  President  and  the 
Esch-Townsend  Bill,  which  had  then  passed  the  House  of 
Representatives,  as  meaning  that  the  orders  01  the  Inter- 
state Commerce  Commission  fixing  rates  and  regulations, 
"when  made  shall  be  effective  until  set  aside  by  judicial 
hearing/' 

In  his  speech  at  Akron,  October  21,  1905,  Secretary  Taft 
further  said 

"The  President's  proposition  is  that  the  power  of  the  Com- 
mission shall  be  to  hear  a  complaint  that  a  particular  rate 
is  unreasonable,  to  declare  it  to  be  unreasonable  and  to  fix 
the  rate  which  should  be  reasonable,  and  embody  this  find- 
ing in  an  order  which  should  stand  u^itil  set  aside  by  a  court 
either  upon  preliminary  or  final  hearing." 

It  is  believed,  upon  what  is  thought  to  be  good  authority, 
that  both  those  speeches  of  Secretary  Taft  were  made  with 
the  knowledge  and  approval  of  the  President  as  correctly 
setting  forth  his  views. 

In  the  Esch-Townsend  Bill  and  in  the  Interstate  Com- 
merce bill,  framed  by  the  Interstate  Commerce  Commis- 
sioners and  by  them  presented  to  the  Interstate  Commerce 
Committee  of  the  Senate  in  November,  1905,  and  which 
was  at  the  time  supposed  to  be  the  most  intelligent  and 
authoritative  presentation  of  the  President's  views,  in  the 


form  of  a  bill,  that  could  be  framed,  as  well  as  in  nineteen 
other  bills  that  have  since  been  introduced  in  the  Senate 
and  the  House  at  this  session  of  Congress,  all,  as  their 
respective  authors  understood  and  believed,  in  substantial 
conformity  in  this  respect  with  the  President's  recommenda- 
tion, it  was  carefully  provided  in  one  form  or  another  that 
the  orders  of  the  Commission  fixing  rates  and  prescribing 
regulations  should  be  subject  to  review  by  the  courts  in  pro- 
ceedings instituted  therefor  by  either  the  carrier,  the  shipper 
or  any  other  party  interested,  as  to  whether  or  not  they  were 
lawfully  made  in  accordance  wih  the  terms  and  conditions 
of  the  proposed  statute  that  they  should  be  just  and  reason- 
able. 

In  every  one  of  sixteen  States  of  the  Union  where 
Railroad  Commissions  or  other  officials  have  been  author- 
ized and  empowered  to  fix  rates  and  prescribe  regulations, 
suitable  provisions  have  been  made  for  a  review  by  the 
courts  of  all  such  orders. 

Such  was  the  previous  discussion,  and  such  the  character 
of  legislation  on  the  subject  in  the  different  States,  and 
such  the  character  of  all  the  bills  that  had  been  introduced, 
when  the  Hepburn  Bill  made  its  appearance. 

Like  all  the  other  bills  it  conferred  the  rate-making 
power,  as  recommended  by  the  President,  on  the  Interstate 
Commerce  Commission,  but  unlike  every  similar  statute 
enacted  in  the  various  States,  and  unlike  every  other  similar 
bill  introduced  in  Congress,  and  in  direct  conflict  with  the 
utterances  of  the  President  and  every  other  person  who  had 
spoken  for  him,  it  not  only  fails  to  provide  for  a  review 
by  the  courts,  but  it  is  intentionally  so  drawn,  as  some  of 
its  leading  advocates  acknowledge,  as  to  prohibit  such  a 
review,  not  only  upon  the  petition  of  the  carrier,  but  also 
upon  the  petition  of  the  shipper  or  any  other  person  or  com- 
munity interested  or  affected  by  the  orders  of  the  Commis- 
sion. 
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This  feature  of  the  bill  was  so  unexpected,  so  unprece- 
dented, so  un-American  and  so  in  conflict  with  that  rule 
of  American  life  and  American  institutions  that  "every  man 
is  entitled  to  his  day  in  court,"  that  every  other  question 
raised  by  the  proposed  legislation  has  been  overshadowed 
and  almost  lost  sight  of  in  the  debate  that  is  now  in  pro- 
gress. 

Notwithstanding  the  acute  character  of  this  particular 
question,  in  some  remarks  I  made  to  the  Senate  on  the  28th 
of  February,  I  took  occasion  to  discuss  the  general  sub- 
ject at  length,  pointing  out  as  well  as  I  could  a  number  of 
the  provisions  of  the  bill  that  are,  in  my  judgment,  uncon- 
stitutional, and  giving  reasons  why,  in  my  opinion,  the 
bill,  if  it  should  be  enacted  and  be  upheld  by  the  courts,  will 
prove  a  sore  disappointment  to  all  who  are  interested  in 
securing  such  legislation,  because  of  its  manifest  deficien- 
cies as  a  remedy  for  any  trouble  of  a  serious  character  of 
which  complaint  has  been  made. 

In  view  of  your  request  I  have  taken  the  liberty  of  send- 
ing a  copy  of  these  remarks  to  each  member  of  your  body 
in  order  that  all  may  know  in  full,  if  they  so  desire,  the 
views  I  entertain,  and  the  reasons  for  them,  with  respect 
to  this  measure,  and  with  that  purpose  in  mind,  I  ask  that 
those  remarks  may  be  considered  by  reference  as  a  part 
of  this  communication. 

It  is  unnecessary  for  present  purposes  to  review  those 
remarks  further  than  to  call  attention  to  the  fact  that  I 
have  undertaken  to  show  that  if  we  enact  the  Hepburn 
Bill  as  it  passed  the  House,  we  must  encounter  a  number 
of  the  most  serious  constitutional  and  legal  questions,  on 
account  of  which  the  measure  will  probably  perish  in  the 
courts,  and  that,  if  it  should  stand  that  test,  the  law  will 
not  prevent  or  in  any  manner  remedy  the  practice  of  giving 
secret   rebates,    making   discriminations   among   individual 


shippers,  the  lack  of  uniformity  in  classification,  or  the  evil 
to  communities  of  unjust  and  discriminatory  relative  rates. 

The  House  Committee  in  their  report  admit  and  concede 
all  this  and  acknowledge  that  they  do  not  attempt  to  deal 
with  these  evils. 

In  those  remarks  I  undertake,  not  only  to  show  these  de- 
fects of  the  Hepburn  Bill,  but  also  to  point  out,  upon  facts 
and  testimony  of  an  indisputable  character,  that  by  a  simple 
amendment  of  the  present  law,  which  I  have  already  intro- 
duced in  the  Senate,  the  existing  remedial  provisions  of 
the  statute  can  be  so  broadened  and  strengthen  as  to  reach 
and  effectively  prevent  all  these  abuses. 

This  amendment  involves  but  one  hearing,  and  that  in 
the  courts,  in  a  proceeding,  in  the  name  of  the  United 
States,  without  trouble  to  the  shipper,  under  a  require- 
ment that  the  courts  shall  proceed  summarily  to  hear  the 
complaint,  postponing  all  other  business,  in  so  far  as  may 
be  necessary  to  enable  it  to  do  so,  thus  avoiding  all  delays. 
On  this  account  this  proceeding  will  be  far  more  expedi- 
tious than  the  proceeding  provided  by  the  Hepburn  Bill. 
It  goes  further  and  relieves  the  shipper  of  all  expense  of 
the  litigation  on  account  of  which  he  has  been  heretofore 
so  burdened  and  hampered,  that  in  many  cases  he  has  pre- 
ferred to  suffer  the  wrongs  to  which  he  has  been  subjected 
rather  than  undertake,  single-handed  and  alone,  to  fight 
a  railroad  before  the  Commission  or  in  the  courts. 

In  addition  to  these  advantages,  which  would  be  of  in- 
caluculable  value  to  the  aggrieved  shipper,  the  proceeding 
would  be  under  a  statute  that  has  already  been  upheld  by 
the  Supreme  Court  of  the  United  States  and  under  which 
more  has  been  done  to  correct  railroad  evils  than  under 
any  act  of  legislation  that  has  yet  been  enacted  by  any  of 
the  States  or  the  Federal  Government. 

No  constitutional  or  legal  ciuestions  can  arise,  for  all 
have  been  discussed  and  passed  upon  by  the  court  of  last 
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resort.     There  would  be,  therefore,  in  such  a  proceeding 
nothing  experimental. 

I  have  been  hoping  that  in  some  form  or  other  this  kind 
of  legislation,  which  could  not  prove  otherwise  than  effec- 
tive, may  be  enacted;  but  assuming  that  the  Hepburn  Bill 
in  some  form  will  be  passed  and  become  a  law,  I  shall  con- 
sider it  my  duty  to  do  all  in  my  power  to  make  it  a  con- 
stitutional, workable  and  effective  measure.  My  oath  of 
office  requires  that,  and  I  would  not  only  violate  that  but 
also  my  duty  to  my  constituents  and  the  whole  country  if 
I  were  to  do  otherwise  than  follow  its  requirements. 

With  respect  to  this  duty  you  have  relieved  me  of  all 
embarrassment  by  the  action  you  have  taken  in  adopting 
the  amended  provision  above  referred  to,  as  a  part  of  the 
measure  you  have  just  passed,  to  provide  for  a  full  and 
complete  review  in  the  courts  of  the  orders  of  the  Commis- 
sion you  have  created;  for  now,  in  view  of  your  action,  I 
feel  confirmed  in  the  opinion  that  it  is  my  duty  to  insist 
upon  such  amendments  to  the  Hepburn  Bill,  as  a  condi- 
tion precedent  to  the  support  of  it,  as  will  secure  to  car- 
riers, shippers,  communities  and  all  others  who  may  be 
parties  in  interest  affected  by  the  orders  of  the  Commis- 
sion, a  right  to  appeal  to  the  courts  for  a  judicial  deter- 
mination of  any  questions  that  may  arise  involving  or  affect- 
ing their  interests,  for  if  such  a  provision  is  important  in 
a  State  statute,  it  requires  no  argument  to  show  it  is 
much  more  important  in  a  statute  that  applies  to  the  whole 
country.  I  so  conclude  because  this  is  necessarily  and 
properly  the  interpretation  you  have  placed  upon  the  recom- 
mendation of  the  President,  which  you  have  quoted  in  your 
resolution.  Your  action  was,  of  course,  taken  intelligently, 
deliberately  and  ofiicially,  but  aside  from  the  fact  that  it 
was  taken  in  this  intelligent  and  deliberate  way  is  doubt- 
less the  further  fact  that  because  of  the  equity  and  justice  in- 


volved  you  would  not  change  your  action  even  though  the 
President  might,  for  some  reason  sufficient  for  himself,  see 
fit  to  change  his  own  views  with  respect  to  such  a  provision 
as  it  has  been  claimed,  erroneously,  I  hope,  he  has  done. 

But  however  all  that  may  be,  upon  your  action  in  adopt- 
ing this  amended  provision  I  most  heartily  congratulate  you 
and  the  people  of  Ohio,  for  by  it  you  have,  at  an  opportune 
time,  fittingly  rebuked  the  sentiment  that  would  if  possible 
excite  distrust  of  the  courts,  destroy  their  usefulness  and 
debar  them  from  their  appropriate  participation  in  the  settle- 
ment of  the  great  and  far  reaching  questions  which  legisla- 
tion of  this  character  must  precipitate,  and  at  the  same  time 
you  have  put  Ohio  in  harmony  with  all  her  sister  States 
and  with  the  spirit  of  fair  play  that  underlies  and  character- 
izes our  constitution  and  all  our  institutions  of  government. 

With  felicitations  upon  the  near  approach  of  the  conclu- 
sion of  your  labors  and  upon  the  very  creditable  record 
you  have  made,  I  remain,  with  sentiments  of  highest  esteem, 

Very  truly  your,  etc., 

J.  B.  FORAKER. 


AMENDMENT   TO   HEPBURN   BILL. 


SPEECH 


OF 


HON.  J.  B.  FORAKER, 

OF    OHIO, 


IN    THE 


SENATE  OF  THE  UNITED  STATES, 


Thursday,  April  12, 1906. 


^VA.SHIN&TON'. 

1906. 
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SPEECH 

OP 

HOX.    J.    B.    FORAKER. 


The  Senate  bavins:  under  consideration  the  bill  (H.  R.  120S7)  to 
amend  an  act  entitled  "An  act  to  regulate  commerce,"  approved  Kelini- 
ary  4,  18.S7,  and  all  acts  amendatory  thereof,  and  to  enlarge  the  powers 
of  the  Interstate  Commerce  Commission — 

Mr.  FOKAKER  said: 

Mr.  President  :  The  araendment  I  now  offer  is  an  amend- 
ment adding  a  section  to  the  bill.  It  does  not  conflict  with  any 
provision  in  the  bill. 

It  provides,  Mr.  President,  that  when  a  complaint  is  made  be- 
fore the  Interstate  Commerce  Commission,  the  shipper,  if  he 
be  the  comi)lainant,  or  a  community,  if  it  be  the  complainant, 
may  elect  to  proceed  under  this  provision  instead  of  under  the 
provision  of  the  Hepburn  bill,  if  we  enact  it  into  law. 

This  is  a  proceeding  that  will  be  had  in  the  courts  altogether. 
That  there  is  a  necessity  for  some  such  proceeding  as  this  being 
provided  for  at  the  present  time  is  made  more  and  more  plain 
to  my  mind  by  every  Senator  who  addresses  the  Senate.  The 
Senator  from "  South  Carolina  [Mr.  Latimer],  who  concluded 
his  remarlvs  only  a  moment  ago,  said,  in  concluding,  that  the 
bill  was  not  according  to  his  liking;  he  would  be  glad  to  have 
it  amended ;  and  in  some  amended  form,  although  he  might 
not  like  it,  he  was  going  to  vote  for  it.  And  so  it  was  in  the 
House  of  Representatives.  When  the  committee  reported  this 
bill  they  took  care  to  say  that  it  was  probably  not  satisfactory 
to  any  member  of  the  committee  that  reported  it  favorably. 
It  is  common  knowledge  that  the  so-called  "  Hepburn  bill,"  if 
it  be  enacted  into  law.  will  not  meet  entirely  the  views  of  more 
than  a  few  Members  of  the  House  or  members  of  the  Senate; 
perhaps  it  will  not  entirely  meet  the  views  of  anybody. 

While  there  is  that  diversity  of  opinion  as  to  what  this  legis- 
lation should  be,  there  is  no  difference  of  opinion,  Mr.  Presi- 
dent, on  the  point  that  if  we  enact  the  Hepburn  bill  or  any 
measure  like  it,  without  amendment,  we  will  necessarily  en- 
counter a  great  many  constitutional  and  legal  questions.  I 
aiu  not  going  to  speak  about  them  now,  because  I  have  done 
that  on  another  occasion  at  length.  But  I  will  call  the  attention 
of  the  Senate  to  the  fact  that  the  Hepburn  bill  raises,  in  the 
first  place,  a  question  as  to  whether  or  not  Congress  has  power 
to  fix  rates  at  all.  Senators  may  say  that  this  is  not  a  serious 
question,  but  I  think  it  is.  I  think  the  Supreme  Court  took 
pains  to  advise  us  that  it  is  an  open  question  upon  which  it 
does  not  regard  itself  as  having  expressed  an  opinion,  and  that 
in  so  recent  a  case  as  the  Northern  Securities  case. 

Tt  will  raise  also — if  that  point  be  passed  safely  when  this 
bill  becomes  a  law  and  is  put  to  the  test  in  the  courts,  as  no 
doubt  it  will  be  sooner  or  later — the  (piestion  whether,  under 
this  bill  as  it  is  drawn,  as  it  passed  the  House,  as  it  was  re- 


ported  fi-om  the  Senate  Committee  on  Interstate  Commerce,  as 
't  stands  down  to  this  moment,  does  not  delegate  legishitive 
i)o\ver  to  the  Interstate  Connnerce  ("onnnission.  Of  course  I 
do  not  know  how  it  may  be  amended  in  that  particular ;  it  is 
possible  that  it  will  be  so  amended  as  to  obviate  that  question; 
but  it  seems  to  me  it  is  impossible  to  obviate  it,  and  it  is  a 
serious  question  which  we  should  avoid,  if  we  possibly  can,  by 
legislating  upon  this  subject. 

Then,  in  addition  to  those  questions,  the  bill  will  raise  the 
question,  if  it  becomes  a  law  and  be  put  into  operation,  as  to 
port  differentials;  whether  the  Commission  can,  if  the  rates 
over  any  road  to  any  one  of  the  Atlantic  ports  of  entry  be  chal- 
lenged, maintain  as  against  that  challenge  the  difference  in 
rates  which  confessedly  has  been  made  only  to  overcome  the 
natural  advantages  of  the  port  of  New  York  as  compared  with 
the  port  in  whose  favor  the  differential  in  question  is  made. 

It  will  raise  another  very  important  and.  I  think,  most  serious 
question,  as  to  whether  we  can  constitutitmally  empower  the 
Commission  in  the  way  it  is  proposed  to  empower  it,  to  establish 
through  routes  and  make  joint  rates  as  to  railroads  that  can 
not  and  will  not  agree,  but  which  are  as  separate  and  distinct 
as  two  individuals  may  be. 

Then  there  is  another  serious  question  arising  because  of  the 
penalties  in'ovided  in  this  bill,  and  another  because  of  the  elim- 
ination, as  I  will  term  it,  of  .jury  trials  in  actions  brought  on 
awards  of  damages  made  by  the  Connnission.  I  do  not  mean  the 
elimination  in  express  terms,  for  everybod.v  will  say  that  could 
not  be  done,  but  the  elimination  of  jury  trial  by  making  a  jury 
trial  utterly  impossible  in  the  form  of  action  provided  for  in 
this  bill. 

Then,  in  atldition  to  that,  I  think  a  very  serious  question  will 
be  raised,  if  this  bill  be  not  properly  amended  so  as  to  avoid  it. 
as  to  the  power  of  visitation  which  it  undertakes  to  confer  upon 
the  Commission,  to  be  exercised  by  it.  As  to  these  common- 
carrier  conq)anies,  they  being  comp;inies  incorporated  under 
State  laws,  I  doubt  the  power  of  Congress,  in  regulating  inter- 
state connnerce,  to  go  further  than  the  regulation  of  interstate 
commerce  may  require.  I  doubt  the  power  of  Congress,  for 
instance,  to  require  that  a  corporation  organized  under  the  laws 
of  a  State,  engaged  not  only  in  interstate  commerce,  but  also  in 
intrastate  connnerce,  shall  keep  no  books,  not  even  a  memoran- 
dum of  a  transaction,  except  only  such  as  the  Interstate  Com- 
merce Commission  may  prescribe.  I  doubt  the  power  of  Con- 
gress to  have  anything  whatever  to  do,  except  only  to  gather 
information  for  statistical  puri)Oses.  with  the  business  of  a  cor- 
poration tliat  is  confined  wholly  to  a  State. 

Mr.  President,  there  are  other  questions  than  these  which 
will  be  raised.  Some  of  them  have  already  been  very  elabo- 
rately iirgued.  Some  questions  have  been  r;used  also  by  amend- 
ments ;  but  I  am  speaking  only  of  those  that  the  bill  itself 
necessarily  raises.  I  do  not  mention  these  questions  for  the 
purpose  of  now  taking  them  up  and  del)ating  them,  for  I  have 
already  heretofoi'e  done  that.  I  only  mention  them  to  show  that 
if  what  we  have  in  view  is  not  simply  the  passage  of  a  rate- 
making  bill,  but  a  remedying  of  the  evils  that  shippers  are 
justly  conqilaining  of,  we  should  avoid  in  legislating  that  which 
raises  so  many  serious  constitutional  and  legal  questions,  if  we 
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can,  and  we  slionld,  if  wo  can.  resort  to  some  other  niothod  tliat 
avoids  all  of  tlicni. 

I  introduced  a  bill  :!t  the  he.Lrinnin.i:  of  the  session  which  I 
thou.uht  did  avoid  all  ()f  them.  1  have  hecouie  satislied.  how- 
ever^ that  tiiat  bill,  in  tlie  form  in  wliicli  I  introdnced  it.  can 
not  i)()ssil)ly  pass;  that  a  rate-makiny  bill  snch  as  this  is.  or 
somethini;  iilve  it.  will  pass  and  having:  reached  that  couclusion. 
I  have  determined  that  instead  of  insisting:  upon  my  own  bill 
as  a  substitute  for  the  pendins  measure.  1  will  offer  this  amend- 
ment to  be  added  to  this  bill.  It  is  an  amendment  that  is  not 
in  conllict  with  any  provision  of  the  bill.  It  is  an  amendment 
that  amounts  simply  to  a  broadening  and  a  strengthening  of 
existing  law.  It  is  an  amendment  that  not  only  avoids  all  these 
legal  cwnplications.  but  that  avoids  every  question  as  to  the 
practicability  of  the  law.  It  is  an  amendment  that  involves,  if 
we  adopt  it.  the  enactment  of  law  that  has  already  received 
the  sanction  of  the  Supreme  Court  of  the  United  States,  and 
about  which,  therefore,  there  can  not  possibly  be  any  criticism 
as  to  its  constitutionality,  neither  can  there  be— because  experi- 
ence has  demonstrated  it— any  question  as  to  its  workability 
and  entire  practicaltility. 

The  amendment  is  merely  of  the  third  section  of  the  Elkins 
law  now  in  force.  The  amendment  has  been  printed.  If  any 
Senator  is  enough  interested  to  allow  a  page  to  hand  him  a 
copy  of  it,  he  will  see  at  a  glance  just  what  is  new  matter ;  that 
it  is  very  simple ;  that  it  is  very  easily  understood.  It  is  of- 
fered, as' I  said  a  moment  ago.  not  to  take  the  place  of  anything 
in  this  measure,  but  only  to  preserve  and  perfect  in  so  far  as 
we  can  the  law  now  existing,  the  law  in  force,  the  law  as  to 
the  efficiency  of  which  men  have  testified  without  exception 
who  have  h.ad  to  do  with  the  regulation  of  interstate  commerce; 
a  law  which  the  Interstate  Connnerce  Commission  has  said  in 
its  official  report  is  an  excellent  law.  an  elhcient  law  ;  a  law 
which  every  member  of  the  Interstate  Commerce  Commission 
who  was  asked  about  it  when  he  appeared  before  the  Interstate 
Commerce  Conunittee  of  the  Senate  testified  was  an  excellent 
and  efficient  law  and  that  it  had  accomjilished  great  good. 

In  some  remarks  I  made  in  the  Senate  on  the  28th  of  Febru- 
ary last  I  set  forth  at  length  these  testimonials  not  only  from 
the  Interstate  Commerce  Commission  acting  otHcially  in  the 
making  of  its  reports,  but  also  testimonials  given  by  witnesses 
who  appeared  before  the  committee,  including  the  members  of 
that  Commission  and  including  such  distinguished  representa- 
tives of  the  sentiment  in  favor  of  railway  rate  legislation  as 
proposed  in  the  Hepburn  [»ill  as  Governor  Cuunnins.  of  Iowa  ; 
Mr.  Cowan,  of  Texas,  and  other  gentlemen  whom  I  might  men- 
tion. 

I  am  warranted.  ^Nlr.  President,  in  view  of  the  testimony  I 
have  already  put  in  the  Record,  in  saying  that  there  has  never 
been  since  the  first  interstate-commerce  act  of  ]<'S7  any  legis- 
lation enacted  either  by  the  Congress  of  the  United  States  or 
by  the  legislature  of  any  of  the  States  that  has  done  so  much 
to  afford  to  the  shippers  of  this  country  a  remedy  that  was 
efficient  and  satisfactory  in  its  character  as  the  Elkins  law, 
which  we  enacted  in  February.  1!X)3.  That  law  as  we  originally 
enacted  it  and  ;is  it  stands  to-day  was  designed  to  reach  all  the 
evils  now  comiilained  of  except  one  class  of  evils.     It  was  aimed 


expressly  by  its  terms  at  rebates,  in  whatever  form  tbey  might 
be  granted,  and  at  discriminations  by  the  carriers  in  their  treat- 
ment of  sliippers  in  wliatevor  form  or  wliatever  guise  those  dis- 
criminations might  be  allowed  or  i)ractieed.  When  you  have 
reached  every  form  of  rebate  and  every  form  of  discrimination, 
you  have  reached  every  evil  that  has  been  complained  of  except 
only  excessive  rates.  The  Elkins  act  did  not  undertake  to  deal 
with  excessive  rates. 

Mr.  MORGAN.  Will  not  the  Senator  from  Ohio  incorporate 
that  act  in  his  remarks  and  lot  it  go  into  the  Record? 

Mr.  FORAKER.     Yes;  certainly.     The  entire  Elkins  law? 

Mr.  MORGAN.     Yes ;  the  entire  act. 

Mr.  FORAKER.  At  the  request  of  the  Senator  from  Ala- 
bama, I  ask  that  the  entire  Elkins  law  be  printed  in  the  Recokd 
as  an  appendix  to  my  remarks. 

The  VICE-PRESIDENT.     Without  objection,  it  is  so  ordered. 

Mr.  FORAKER.  I  ask  also  that  the  amendment  which  I  of- 
fered may  be  printed  in  full  preceding  the  Elkins  law. 

The  VICE-PRESIDENT.  Without  objection,  it  is  so  ordered. 
[See  Appendix.] 

Mr.  DOLLIVER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  ft-om  Iowa? 

Mr.  FORAKER.     Cei-tainly. 

IMr.  DOLLIVER.  I  have  no  criticism  to  make  upon  the  Sen- 
ator's eulogy  on  the  Elkins  law^  and  I  have  heard  testimonials 
in  favor  of  it  that  have  been  produced  from  many  quarters ;  but 
I  have  not  been  able  to  And  any  actual  evidence  of  the  value  of 
that  law  in  dealing  with  any  of  the  railway  abuses  with  which 
we  have  been  concerned.  It  seems  to  have  been,  so  far  as  the 
Government  and  the  courts  are  concerned,  without  a  very  ex- 
tended application,  so  far  as  I  can  find  out. 

Mr.  FORAKER.  Permit  me  to  call  the  Senator's  attention 
to  two  or  three  cases,  very  celebrated  among  the  cases  that  have 
been  recently  decided,  where  the  litigation  was  conducted  under 
the  Elkins  law. 

I  will  first  call  his  attention,  however,  to  the  case  reported  in 
189  U.  S.,  with  which  I  know  the  Senator  is  entirely  familiar, 
known  as  the  Wichita  case,  where  a  suit  was  Imnight  in  equity 
by  the  Interstate  Commerce  Commission  against  the  Missouri 
Pacific  Railroad,  at  the  request  of  Wichita,  to  enjoin  a  dis- 
crimination against  Wichita,  as  the  Commission  alleged  in  its 
bill  of  complaint,  the  ground  being  that  Wichita  was  situated 
on  one  of  the  lines  of  the  Missouri  Pacific,  not  on  the  same  line, 
and  less  distant  from  the  city  of  St.  Louis  than  Omaha  was. 
which  was  situated  on  another  line  of  the  Missouri  Pacific,  and 
yet  the  rate  was  more  to  Wichita  than  it  was  to  Omaha. 

That  proceeding  was  conmienced  before  the  Elkins  law  was 
passed.  There  was  some  doubt  about  the  jurisdiction  of  the 
coui-t  in  the  court  below,  because  then  the  Elkins  law  had  not 
been  i»assed.  But  when  the  case  reached  the  Supreme  Court 
the  Elkins  law  had  been  passed,  and  tlie  Supreme  Court  held 
that  the  Elkins  law  took  eftect  and  was  apjilicable  to  that  case 
as  well  as  to  any  other  case  that  niiglit  thereafter  bo  l)rought, 
and  that  the  proceeding  could  be  maintained  under  the  Elkins 
law,  and  remanded  it  with  that  direction  to  the  court. 
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Mr.  DOLLIVER.  Now,  Mr.  President,  If  anything  else  iias 
ov(M-  happened  in  that  case  I  have  not  been  able  to  find  a  record 

of  it. 

Mr.  FORAKER.  The  Senator  is  aware  of  wliat  happened. 
When  the  case  went  baric  the  parties  adjusted  their  differences, 
l)ecause  here  was  a  plain,  unqualified  remedy  that  the  Congress 
of  the  TTnitod  States  had  provided.  The  Supreme  Court  having 
upheld  the  law,  and  the  way  of  the  litigant  being  made  plain 
and  easy,  they  got  together  and  adjusted  their  differences  just 
as  effectively  as  though  it  had  been  by  a  judgment. 

Now,  let  me  tell  the  Senator  of  another  case.  The  Senator 
is  familiar  with  what  is  known  as  the  "  Chesapeake  and  Ohio 
and  New  Haven  coal  case."  That  was  a  suit  brought  under  Hie 
Elkins  law  to  enjoin  a  rebate  which  was  being  granted  and 
paid  by  the  Chesapeake  and  Ohio  on  coal,  which  the  Chesapeake 
and  Ohio  itself  had  sold  to  the  New  Haven  road  in  the  way  the 
Senator  is  familiar  with.  The  rebate  was  granted  by  making 
a  difference  in  the  price.  That  proceeding  was  commenced 
under  the  Elkins  law,  was  prosecuted  through  to  the  Supreme 
Court  of  the  United  States,  and  the  Supreme  Court  of  the 
United  States  held  that  the  court  had  jurisdiction  to  enjoin 
that  abuse;  and  not  only  to  enjoin  that  abuse,  but  to  enjoin 
the  continuation  of  the  Chesapeake  and  Ohio  in  the  business  of 
owning  coal  mines  and  trading  in  coal. 

Mr.  DOLIdVER.  But  I  apprehend,  Mr.  President,  that  that 
suit  could  have  been  maintained  under  the  original  interstate- 
commerce  law. 

Mr.  FORAKER.  It  was  not  undertaken  under  the  original 
interstate-connnene  law.  and  I  do  not  think  it  could  have  been 
maintained  under  that  law. 

Mr.  DOULIVER.  I  notice  that  a  similar  suit  was  maintained 
against  all  the  roads  carrying  packing-house  products  out  of 
Kansas  City  some  years  before  the  interstate-commerce  law  was 
enacted. 

Mr.  FORAKER.  That  suit  was  commenced  under  the  original 
law.  but  in  the  court  below  there  was  a  most  serious  contention 
as  to  whether  or  not  the  court  had  jurisdiction,  and  whether  it 
had  power  to  grant  the  relief  that  was  prayed  for.  and  the 
Elkins  law  came  to  the  relief  of  that  prosecution  just  as  it  came 
to  the  relief  of  the  other.  Since  the  Elkins  law  there  has  been 
no  question  about  the  jurisdiction  of  the  courts  to  enjoin  pro- 
cee<lings  of  this  kind.  There  is  wherein  is  its  great  excellence. 
Now,  a  few  days  ago  we  had  another  case  called  to  our  at- 
tention. A  coal-mine  operator  in  West  Virginia  made  com- 
plaint that  he  could  not  get  his  fair  allowance  of  cars :  that  he 
was  discriminated  against.  He  appealed  to  the  Interstate 
Commerce  Commission,  and  the  Interstate  Commerce  Commis- 
sion looked  into  it  surticiontly  to  have  an  opinion  that  there  was 
ground  for  a  suit.  Immediately,  under  the  Elkins  law.  it  ap- 
plied for  a  writ  of  mandamus  to  compel  the  railroad  company 
to  grant  to  this  coal-mine  operator  a  fair  share  of  the  cars. 
They  alleged,  I  believe,  it  was  entitled  to  33^  per  cent  of  the 
cars'  that  were  for  the  use  of  the  mine  operators  in  that  locality. 
That  was  heard  in  the  circuit  court  without  delay  and  a  favor- 
able judgment  rendered.  It  was  taken  to  the  circuit  court  of 
appeals  and  there  that  judgment  was  affirmed.  Chief  Justice 
Fuller  presiding  at  the  circuit  and  delivering  the  opinion,  the 
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in'jiyor  of  the  petitionor  heiiip;  Krantoil.  with  this  modification, 
that  instead  of  allowing  o3i^  per  cent  of  the  cars  they  allowed 
31  per  cent,  which  they  found  to  be  the  exact  and  proper  pro- 
portion. 

So  I  might  go  on  if  it  were  not.  Mi-.  President,  that  the  law 
is  yet  a  com])aratively  new  law  and  there  has  not  yet  ap- 
parently been  much  eiub^avor  to  put  it  into  operation  by  those 
who  are  charged  with  the  duty  of  enforcing  it.  But  in  every 
instance  where  the  law  has  been  applied  it  has  proA^ed,  as  I 
said,  an  efHcient  remedy  and  a  promi)t  remedy. 

But  it  yet  has  some  defects.  It  apjilies.  as  I  said,  only  to 
rebates  such  as  were  prohibited  in  the  (Miesapeake  and  Ohio 
and  New  Haven  coal  case,  and  to  discriminations  such  as  were 
alleged  in  the  Wichita  case,  as  I  will  call  it  for  the  want  of  a 
better  name — the  one  I  referred  to  a  few  moments  ago.  It  did 
not  undertake,  as  I  stated,  to  deal  with  existing  rates,  and  whv 
not  V 

Mr.  President,  until  long  after  this  legislation  was  enacted 
nobody  heard  of  any  serious  complaint  aliout  excessive  rates. 
It  was  all  about  rebates.  For  years  the  shippers  of  this  coun- 
try have  been  complaining,  and  justly  complaining,  about  re- 
bates. Nobody  ever  made  any  serious  complaint  about  rates 
being  too  high  until  this  agitation  commenced,  and  not  then 
until  in  the  very  last  months  of  it. 

Rebates  and  discriminations  have  been  the  complaint,  and 
justly  so.  When  a  shipper  living  In  Chicago  or  living  in  Iowa 
or  living  in  Cincinnati  buys  goods  in  New  York,  he  not  only 
wants  a  just  and  reasonable  rate,  but  he  wants,  above  all  other 
things,  to  know  that  his  competitor  in  business  at  home  does  not 
get  any  lower  rate  than  he  gets ;  and  it  is  because  he  has  not 
been  able  to  know  that,  it  is  because  this  habit  of  making  re- 
bates has  been  practiced,  growing  out  of  the  fierce  competition 
to  which  the  railroads  were  subjected,  that  the  shippers  have 
been  making  a  special  complaint  about  rebates. 

Another  class  of  complaint  was  about  discriminations.  A 
shipper  did  not  want  to  be  discriminated  against  by  having  a 
preferential  rate  allowed  to  his  competitor  or  by  having  an 
allowance  made  to  his  competitor  on  account  of  a  so-called 
"  terminal  road."  or  on  account  of  an  elevator  charge  or  on  any 
other  account.  The  comnninity  did  not  want  to  liave  rates  so 
adjusted  relatively  as  that  it  would  suffer  in  its  competition 
with  other  cities  in  contending  for  a  market  that  it  wanted  to 
supply. 

So  we  had  complaints  about  rebates  and  we  had  complaints 
about  discriminations,  but  I  never  heard  of  a  conii)]aint  about 
excessive  rates,  except  now  and  then,  perliaps,  sonic  exceptional 
inst.'ince  was  brought  to  our  attention,  until  within  the  last  two 
or  three  months. 

So  recently  as  last  November  the  representatives  of  the  rail- 
road employees  of  the  country  called  ui)on  Pr(>sid('nt  Koosevelt 
and  to  him  entered  a  protest  against  this  propused  legislation 
on  the  ground  th:it  by  a  reduction  of  rates  their  wages  might 
be  put  in  jeopardy.  The  I'resident  said,  in  answer  to  them, 
that  he  did  not  think  the  result  of  the  operation  of  the  proposed 
law  would  affect  wages,  for  he  did  not  understand  there  was  to 
be  any  reduction  of  rates,  remarking  in  tliat  connection  that  he 
bad  heard  I)ut  very  little  complaint — iierhaps  he  said.  "  very 
little,  if  any,  complaint  at  all  " — of  that  kind.  I  can  not  quote 
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his  exart  lan,i,'ua.s:e,  but  that  is  tlio  effect  of  it,  as  every  Senator 
here  will  remember. 

Down.  1  say,  until  that  time  there  was  no  complaint  alumt 
rates  being  too  liigb.  When  a  representative  of  my  own  Iiouh' 
city  of  Cincinnati  came  here  to  testify  liefore  tiie  Interstaie 
Coinmerce  Committee,  a  very  intellifj:ent  and  well-informed  man 
on  this  subject  -.Mr.  lI(ioU(>r— he  took  occasion  to  say  that  in  his 
long  experience  he  had  never  known  of  excessive  rates.  Per- 
haps he  used  the  words  "  extortionate  rates."  He  said  the 
complaint  was  not  that  rates  were  in  and  of  themselves  too 
high,  but  onlv  that  they  were  relatively  too  high  as  compared 
connnunity  with  connfuniity.  their  particular  complaint  being 
that  rates  over  the  road  from  Cincinnati  to  Chattanooga  and 
Atlanta  and  other  points  in  the  South  are  relatively  too 
high  as  compared  with  the  rates  from  New  York  and  other 
Atlantic  seaboard  cities  to  the  same  common  points  in  the 
South. 

Now.  Mr.  President,  it  was  because  down  until  February, 
IOCS,  nobodv  had  made  any  complaint  about  rates  being  too 
high,  that  we  did  not  undertake  to  deal  with  that  subject  in  the 
so-called  "  Elkins  law."  I  know  whereof  I  speak,  because  while 
I  did  not  draw  that  law.  while  I  do  not  know  who  did  draw  it, 
I  did  help  to  make  amendments  to  it.  I  was  on  the  subcom- 
mittee to  wliich  it  was  referi-ed.  and  I  rememlier  that  for  weeks 
we  were  studying  not  only  the  provisions  of  that  bill,  but  the 
whole  general  subject. 

Mr.  ELKINS.     For  months. 

Mr.  FORAKER.  Yes ;  for  months,  as  the  Senator  from  West 
Virginia  susgests.  We  were  studying  it  most  conscientiously.  We 
were  hearing  all  who  came,  whether  the  reiu-esentatives  of 
shipping  interests  or  the  representatives  of  railroad  interests, 
getting  all  the  light,  getting  all  the  information  as  to  what  we 
should  do  with  respect  to  it ;  and  m  all  that  hearing,  from  the  be- 
ginning to  the  end,  not  one  single  witness  ever  told  us  al)out 
excessive  rate.*.  Go  search  the  record  and  ascertain.  It  was  all 
alwut  rebates:  it  was  all  about  discriminations. 

Finallv  we  came  down  with  such  historical  incidents  as  all 
are  familiar  with,  but  to  which  I  need  not  now  refer,  in  our  ex- 
perience with  this  legislation,  to  the  present  session  of  Con- 
gress. In  the  House  of  Representatives  they  undertook  to 
deal  with  this  subject:  and  meanwhile,  everybody  having  been 
induced  to  give  attention  to  the  general  subject,  we  suddenly 
had  three  classes  of  complaints  instead  of  only  two.  One  was 
added.  To  rebates  and  discrimination  were  added  excessive 
rates,  and  we  commenced  to  hear  and  to  discuss  about  excessive 
rates. 

Well,  we  had  gone  over  all  that  in  the  hearings  the  Senate 
conunittee  had  given  last  spring,  and  with  the  result  that  wit- 
ness after  witness  testitied — shippers  and  railroad  men  alike — 
that  so  far  as  they  had  knowledge  there  was  no  serious  com- 
plaint anywhere  of  excessive  rates.  The  trouble  was  about  re- 
bates and  about  discriminations,  and  all  alike  testified  that 
rebates  and  discriminations  were  being  broken  up  and  put  an 
end  to  by  the  Elkins  law  in  so  far  as  it  was  being  enforced. 

So  the  House  took  up  this  subject  with  a  view  of  dealing  with 
all  these  complaints,  and  they  considered  rebates  in  all  the  vari- 
ous forms  in  which  they  have  been  allowed,  not  only  rebates 
granted   and    paid    in    money,    secretly    or   openly,    but    rebates 
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allowed  bj-  discriminations — by  allowance  for  terminal  roads, 
for  elevator  charges,  for  icing  charges — reliates  of  every  char- 
acter and  description  that  could  be  thought  of.  Every  kind 
of  a  rebate  that  human  ingenuity  could  devise  was  talked  about, 
and  discriminations  of  every  character  were  testified  about, 
and  they  considered  them  in  the  House ;  discriminations  as  to 
localities,  discriminations  by  means  of  relative  rates  that 
were  unjust.  I  should  call  attention  to  another  complaint,  that 
of  rebates  and  discriminations  by  reasoil  of  a  lack  of  uniformity 
in  classification.  They  considered  them  all,  and  what  was  the 
result?  They  reported  a  bill,  and  in  the  report  not  only  said,  as 
I  said  a  minute  ago,  that  no  member  of  the  committee  was 
entirely  satisfied  with  the  bill,  but  they  went  on  to  say  that 
they  had  found  it  inconvenient  to  deal  at  this  time  with  relative 
rates  between  communities,  and  so  they  had  passed  that  sub- 
ject over  in  silence ;  that  they  had  found  it  inconvenient  at  this 
time  to  deal  with  the  subject  of  uniform  classification,  and  so 
they  passed  that  over  in  silence. 

As  to  rebates  they  did  not  say  anything  at  all  and  did  not  put 
anything  in  their  bill.  They  never  mentioned  them  in  any  way, 
shape,  manner,  or  form  whatsoever,  but  so  far  as  the  classes 
of  complaints  we  have  been  hearing  so  much  about  were  con- 
cerned they  confined  themselves  to  excessive  rates,  and  had 
nothing  to  offer  to  break  up  rebates,  nothing  to  offer  to  change 
the  wrong  of  unjust  relative  rates,  nothing  to  break  np  and 
destroy  discriminations  of  any  kind  whatever  except  only  by 
excessive  rates,  and  excessive  rates,  as  I  pointed  out,  was  the 
least  of  all  the  evils  that  have  been  complained  of. 

IMr.  DOLLIVER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Iowa? 

Mr.  FORAKER.     Certainly. 

Mr.  DOLLIVER.  Does  the  Senator  from  Ohio  understand 
that  the  bill  as  passed  by  the  House  makes  no  reference  to  rates 
that  are  unjustly  discriminatory? 

Mr.  FORAKER.  No ;  it  does  make  reference  to  rates  that  are 
unjustly  discriminatory  in  the  sense  that  they  are  by  compari- 
son ext^ssive  rates.  The  jMember  of  the  House,  ]Mr.  Hepburn. 
who  had  the  bill  in  charge,  the  Senator  will  remember,  took 
occasion  to  speak  upon  that  subject,  and  others  did.  There  was 
no  common  agreement  there,  and  perhaps  none  here. 

Mr.  DOLLIVER.  If  the  Senator  would  examine  section  15 
of  the  bill,  he  would  notice  that  it  deals  not  only  with  rates 
which  are  excessive — that  is  to  say,  unjust  and  unreasonable — 
but  also  with  rates  that  are  unjustly  discriminatory. 

Mr.  FORAKER.     Well,  unjustly  discriminatory  as  to  what? 

Mr.  DOLLIVER.  In  any  respect  forbidden  by  law.  It  under- 
takes to  deal  with  discrimination  involving  the  relative  rates 
between  places  by  giving  the  Commission  absolute  command  of 
the  rate  at  the  high  point.  I  will  add,  while  I  am  on  my  feet, 
that  probably  their  failure  to  go  elaborately  into  the  subject  of 
rel)ates  and  discriminations  was  because  they  shared  the  fine 
confidence  of  the  Senator  from  Ohio  in  the  law  of  1903. 

Mr.  FORAKER.  They  did.  undoubtedly,  Mr.  President,  and 
tliat  is  exactly  what  I  am  coming  to.  I  am  pointing  out  with 
great  particularity  that,  while  it  is  true,  as  the  Senator  says, 
that  the  woi-d  "discriminatory"  is  used,  yet  the  bill  is  so 
framed,  as  has  been  asserted  over  and  over  again,  as  to  ai>ply 
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only  to  excessive  rates;  discriminatory  as  to  wliat?  There  is 
not  a  word  in  the  bill  to  show.  Not  disciiniiiiatory  us  to  com- 
munities. They  expressly  say  they  did  not  undertake  to  deal 
with  that  sul).iect.  They  said  it  in  their  olticial  report,  which 
I  have  a  ripht!  I  suppose,  to  quote  in  this  presence. 

Mr.  ALDRICH.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Rhode  Island? 

Mr.  FORAKER.     Certainly. 

Mr.  ALDRICH.  I  should  be  glad  to  know  the  Senator's  opin- 
ion as  to  the  meaning  of  the  words  "  unjustly  discriminatory." 
Does  that  mean  that  when  a  rate,  say,  fnmi  New  York  to  St. 
Louis,  by  the  New  York  Central  is  less  than  the  rate  from  New 
York  to  St.  Louis  by  the  Pennsylvania  road,  it  would  be  a  rate 
that  was  unjustly  discriminatory? 

Mr.  FORAKER.     Well,  isli:  President 

Mr.  ALDRICH.  I  should  like  to  have  somebody  who  has 
authority,  if  there  is  such  a  person,  state  the  meaning. 

Mr.  FORAKER.  I  have  no  authority.  I  am  giving  to  this 
bill  the  interpretation  those  who  framed  it  and  brought  it 
before  the  House  of  Representatives  gave  to  it,  and  I  am  saying 
with  respect  to  it  that  while  it  uses  that  indefinite  term  it  does 
not  tell  us  discriminatory  as  to  what,  but  it  can  have  but  one 
meaning. 

Mr.  ALDRICH.  Perhaps  the  Senator  from  Ohio  is  willing  to 
allow  the  Senator  from  Iowa  [Mr.  Dolliver]  to  make  a  state- 
ment on  this  point. 

Mr.  FORAKER.  Yes ;  I  am  willing,  but  I  want  to  say  "  un- 
justly discriminatory,"  as  this  bill  has  l)een  interpreted  from 
the  beginning,  is  a  complaint  that  is  referred  to  in  the  bill  for 
which  the  remedy  provided  is  a  lessening  of  the  rate  that  may 
be  challenged  as'  unjustly  discriminatory  because  too  high  as 
compared  with  some  other  rate.  That  is  what  has  been  con- 
tended all  the  while.  So  you  come  back,  in  the  case  of  an  al- 
leged discriminatory  rate,  to  the  question  whether  or  not  the 
rate  that  is  complained  of  is  too  high  as  compared  with  some 
other  rate. 

Mr.  DOLLIVER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Iowa? 

Mr.  FORAKER.     Certainly. 

Mr.  DOLLIVER.  I  have  tried  to  point  out  once  or  twice 
here  that  the  bill  deals  only  with  complaints  directed  against  a 
railroad  or  a  joint  route  constituting  a  line  of  railroad.  Of 
course  it  does  not  undertake  to  deal  with  the  discrimination 
that  arises  from  the  fact  that  one  railroad  between  two  points 
charges  a  different  rate  than  another  railroad  between  two 
points.  In  fact,  such  a  case  is  not  imaginable  in  the  present 
state  of  the  business  world. 

Mr.  ALDRICH.  It  seems  to  me  that  it  might  be  easily  im- 
aginable that  one  party  might  oliject  to  the  New  York  Central 
Railroad,  in  the  case  to  which  I  have  alluded,  charging  nnich 
more  than  the  Pennsylvania  did  for  substantially  the  same 
service,  say,  from  New  York  to  St.  Louis.  If  people  who  are 
suffering  from  unjust  discriminations  of  that  kind  have  no  re- 
lief from  this  bill,  as  I  understand  the  Senator  now  to  contend, 
I  am  very  glad  to  know  it. 
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Mr.  DOLLIVER.  I  liave  cxniiiined  a  good  many  railway 
schedules,  and  I  have  failed  to  find  any  two  roads  between  two 
given  points,  one  of  them  charging  a  low  rate  and  the  other  a 
high  one.  The  railway  world  would  think  that  that  would 
speedily  ojierate  to  transfer  the  entire  business  to  the  road 
that  was  charging  the  low  rate. 

Therefore.  I  say.  the  Senator's  suggestion  is  not  a  practical 
one.  But  if  a  railroad  between  New  York  and  St.  Louis  is 
charging  a  rate  to  an  intermediate  point  unreasonably  high, 
which  amounts,  of  course,  to  a  discrimination  to  those  points 
on  the  road  that  are  entitled  to  as  low  or  a  lower  rate,  an  ab- 
solute command  over  that  discrimination  is  given  to  the  Com- 
mission by  this  bill,  and  it  is  given  all  .authority  to  reduce  that 
rate,  not  because  it  is  too  high,  but  because  it  works  an  unjust 
discrimination  against  some  other  point  on  the  line. 

Mr.  FORAKL;k.  I  knew  the  Senator  would  answer  in  that 
way.     He  could  not  answer  in  anv  other. 

Mr.  ALDRICH.     Mr.  I'resident^^ 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Rhode  Island? 

Mr.  FORAKER.     Certainly. 

Mr.  ALDRICH.  Allow  me  to  pursue  that  subject  one  further 
step.  Suppose  instead  of  the  rates  lieing  from  New  York  to 
St.  Louis,  in  one  case  it  is  a  rate  from  Boston  to  St.  Louis,  the 
distance  being  greater  than  from  New  York  to  St.  Louis,  and 
the  rate  from  Boston  to  St.  Louis  is  much  less  than  the  rate 
from  New  York  tT^  St.  Louis.  In  considering  what  should  be  a 
reasonable  rate  from  New  York  to  St.  Louis,  would  not  the  un- 
just discrimination  be  taken  into  consideration? 

Mr.  DOLLIVER.     If  it  was  the  same  line 

Mr.  ALDRICH.     No :  not  the  same  line  at  all. 

3Ir.  DOLLIVER.  Then  this  bill  gives  the  law  no  application 
to  a  differential  arising  l)etween  points  on  separate  lines  of  road. 

Mr.  ALDRICH.  But  that  is  not  in  the  bill.  That  is  only 
the  Senator's  contention  as  to  something  which  is  outside  of  the 
bill,  an  understanding  of  his  about  it.  There  is  nothing  of  the 
kind  in  the  bill. 

]\Ir.  DOLLIVER.  I  am  not  undertaking  to  discuss  anything 
that  is  outside  of  the  bill.  I  have  undertaken  to  interpret  the 
bill,  and  I  think  I  have  interpreted  it  correctly,  if  I  can  get  any- 
body to  read  it.     I  seem  to  be  at  a  disadvantage  in  that  respect. 

Mr.  ALDRICH.  There  is  nothing  certainly  in  the  bill,  and  I 
have  read  it  with  more  or  less  care  several  times,  which  says 
that  this  unjust  discrimination  must  be  along  the  same  line. 

Mr.  DOLLIVER.  But  the  bill  says  thnt  the  complaint  must 
be  against  a  carrier  or  a  line  of  carriers.  The  complaint  is 
tboi-oughly  described,  and  the  Commissiou  entertains  no  com- 
plaint except  one  made  under  section  13  of  the  present  law. 

Mr.  ALDRICH.  The  complaint  is  that  the  rate  is  unreason- 
able, and  the  complainant  cites  instances  where  there  is  a  rate 
between  two  points  at  a  greater  distance  that  is  lower,  and, 
therefore,  that  the  rate  on  that  account  is  not  only  unreasonable, 
but  unjustly  disci-iminatory. 

Mr.  DOLLIVER.     That  would  be  a  question  of  evidence.     If 

the  Senator  would  examine  carefully  section  13  of  the  existing 

law  ho  would  see  exactly  the  character  of  the  complainant  and 

exactly    the   character   of   the   complaint.     Those   are   the   only 
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cnnipl.-iiii.-iiits  iiiid  the  only  eoiiii)l;iints  tlmt  cDuld  be  entoi'tninod 
by  the  (.'oiiiinissioii. 

Mr.  ALDKini.  What  is  the  character  of  evidence  tlie  Com- 
mission would  ho  oltlijied  to  take  into  consideration  in  deter- 
mining a  reasonai)le  rate? 

Mr.  l)Or>T.I\'ER.     I  woidd  not  undertalve  to  go  into  that. 

INIr.  F(  UfAIvMIi.  Tlie  Senator  from  Iowa  has  contended  all 
the  while  that  only  one  rate  or  the  rates  on  one  line  of  road 
could  be  challenged  and  dealt  with  at  a  time.  1  do  not  think 
many  Senators  agree  with  him  as  to  that.  I  think  when  a  rate 
is  challenged  they  can  take  into  consideration  other  rates  be- 
tween the  same  poin.ts  and  for  such  use  as  may  be  legitimate 
and  proper  in  determining  whether  or  not  the  rate  charged  is  an 
excessive  rate. 

Now,  in  the  case  put  by  the  Senator,  when  he  comes  to  illus- 
trate what  is  meant  by  discriminatory,  he  comes  to  an  absolute 
agreement  with  me  as  to  what  this  bill  means.  We  all  know 
that  the  rate  from  New  York  to  San  Francisco  is  a  very  low 
rate.  I  do  not  know  exactly  what  it  is.  but  we  will  say  it  is 
a  dollar  from  New  York  to  San  Francisco  on  first-class  goods. 
I  do  not  know  exactly  what  the  rate  from  New  Yorlv  to  Denver 
is,  but  we  will  say  it  is  two  dollars  and  a  half,  for  the  sake  of 
illustration,  on  first-class  goods. 

Now,  what  will  be  the  complaint  before  the  Commission  if 
this  bill  becomes  a  law?  The  comiilaint  will  be  that  tlie  rate 
from  New  York  to  Denver,  as  compared  with  the  rate  from  New 
York  to  San  Francisco,  is  excessive,  that  it  is  too  high,  and  in 
that  way  it  is  unjustly  discriminatory.  In  no  other  sense  can 
tlie  question  of  discrimination  be  raised  under  this  proposed 
statute.  In  no  other  sense  could  they  undertake  to  deal  with 
the  subject. 

It  will  not  be  claimed  that  under  this  law  the  citizens  of  Cin- 
cinnati, for  instance,  could  go  before  the  Commission  and  say 
"  the  rate  from  Cincinnati  to  Atlanta  is  $1,"  or  whatever  it  may 
be,  "  and  the  rate  from  New  York,  twice  the  distance,  is  only  the 
same,  and  therefore  we  are  discriminated  against."  The  Com- 
mission could  not  entertain  any  such  complaint.  That  is  the 
character  of  discriminations  we  have  heretofore  dealt  with. 

The  other  idea  that  the  bill  undertakes  to  deal  with  is  not  at 
all  enlarged  by  the  use  of  the  words  "  unjustly  discriminatory," 
the  operation  of  the  bill  being  confined  to  a  single  line,  as  the 
Senator  from  Iowa  contends,  because  it  is  a  question  whether 
under  all  the  circumstances  the  rate  from  New  York  to  Denver 
in  the  case  I  put  is  too  high. 

Mr.  DOLLIVER.  Mr.  President,  unless  it  can  be  shown  in 
such  a  case  that  the  rate  from  New  York  to  Denver  is  too  high, 
the  evidence  is  then  conclusive  that  the  discrimination,  whatever 
it  is,  is  neither  unjust  nor  unreasonable. 

Mr.  FORAKER.  Certainly ;  and  now  the  Senator  answers 
himself.  In  answering  whether  or  not  the  rate  is  too  high  he 
answers  whether  or  not  there  is  discrimination.  If  the  rate  be 
not  too  high  there  is  no  discrimination.  That  is  just  what  I 
was  contending  for. 

But  now  I  want  to  get  liack  to  where  I  was.     I  was  pointing 

out  that  in  the  House  tlie  framers  of  this  bill,  by  the  report,  as 

the.v  have  informed  us,  have  shown  that  they  did  not  undertake 

to  deal  with  any  of  these  questions,  except  only  whether  or  not 
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rates  were  too  high.  They  ignored  everything  else,  and  why  did 
they  ignore  it?  They  ignored  it  because  they  found  out  that  it 
would  be  impossible,  in  the  first  place,  in  my  judgment,  to  deal 
satisfactorily  in  a  measure  of  this  kind  with  these  other  difficul- 
ties, and  because,  in  the  second  place,  they,  too,  by  their  proposi- 
tion to  enact  this  law  without  any  reference  to  these  other  com- 
plaints paid  tribute  to  the  existing  statutes. 

Tliey  knew,  just  as  we  know  now,  that  under  the  Elkins  law, 
if  the  Department  of  Justice  will  only  put  it  into  operation, 
they  can  find  a  remedy  for  every  complaint,  and  a  better  rem- 
edy than  could  be  provided  by  such  a  bill  as  this,  by  simply  a 
proceeding  in  court.  That  being  the  kind  of  law  that  we  have, 
I  have  supposed  all  the  while  that  we  could  best  legislate  to 
provide  efficient  remedies  by  strengthening  and  broadening  it 
and  by  making  the  proceeding  under  that  law  without  expense 
to  the  shipper.  I  set  about  doing  that.  It  never  occurred  to 
me  that  anybody  would  become  more  intent  on  passing  this  par- 
ticular kind  of  government  rate-making  legislation  than  they 
would  be  on  remedying  the  evils  it  is  claimed  that  this  legisla- 
tion is  intended  to  remedy,  but  in  that  I  seem  to  have  been 
mistaken. 

That  law,  as  I  say,  provided  that  when  a  complaint  was  made 
before  the  Interstate  Commerce  Commission,  and  the  Interstate 
Connnerce  Commission  was  of  the  opinion  that  there  was  a 
reasonable  ground  for  the  complaint,  it  might  bring  suit  on 
behalf  of  the  shipper  to  enjoin  the  rebate  or  to  enjoin  the  dis- 
crimination. It  said  nothing  at  all  about  excessive  rates.  It 
did  not  even  mention  them.  Nobody  asked  for  any  legislation 
on  that  account.  Now,  however,  that  excessive  rates  are  being 
talked  so  much  about,  I  think  we  should  provide  for  them ;  and 
so,  in  proposing  to  amend  that  third  section  of  the  Elkins  law, 
I  have  provided  that,  on  complaint  of  the  shipper  that  he  is 
Ijeing  charged  an  excessive  rate,  the  Commission  shall  so  far 
investigate  that  complaint  as  to  determine  whether  or  not  there 
be  reasonable  ground  to  believe  that  the  complaint  is  well  made, 
and  if  so,  the  Commission  shall,  if  the  shipper  so  request,  stop 
its  hearing  there,  if  the  Cfise  is  to  be  proceeded  with,  and  shall 
at  once  send  it  to  the  Department  of  Justice,  with  a  statement 
of  the  complaint  and  a  brief  statement  of  the  facts  relied  upon 
to  sustain  it.  Thereupon  it  shall  be  the  duty  of  the  Attorney- 
General  to  send  it  to  the  proper  district  attorney,  who  shall 
immediately,  without  any  delay  whatever,  without  any  option 
to  him,  bring  a  bill  in  the  circuit  court ;  and  it  shall  be  the  duty 
of  the  court  immediately  to  postpone  all  other  business  and  pro- 
ceed summarily  to  hear  that  complaint  and  to  pass  final  judg- 
ment upon  it.  The  bill  will  provide,  as  1  propose  to  amend  it, 
that  this  proceeding  shall  be  in  the  name  of  the  Government, 
at  the  expense  of  the  Government,  and  without  any  expense 
whatever  to  the  shipper. 

Mr.  President,  it  seems  to  me,  in  view  of  our  experience  with 
this  statute,  that  with  these  amendments  it  will  give  a  more 
certain,  a  more  speedy,  a  less  expensive,  and  more  erticient  rem- 
edy than  anything  that  has  been  suggested. 

Why  should  this  be  at  the  expense  of  the  Government,  in- 
stead of  at  the  expense  of  the  shipper?  For  this  reason:  No 
shipper  who  is  subjected  to  an  unjust  rate  suffers  alone;  he 
is  only  one  of  a  class.  There  may  be  hundreds,  there  may  be 
thousands,  of  s]iii)pers  who  are  prejudicially  affected   by  that 
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rate  just  as  tho  complaining  shipper  is.  The  proceeding,  there- 
fore, sliould  be  in  its  nature  a  quasi  jmblic  proceeding  ou 
behalf  of  all  who  are  interested.  That  kind  of  proceeding  can 
not  be  entertained  by  the  courts,  unless  we  by  statute  so  enact. 
Therefore  I  undertake  to  confer  the  power  upon  the  court  in 
such  a  case  as  that  to  entertain  a  bill  settins;  forth  that  com- 
plaint and  asking  for  relief  against  it.  I  have  provided  that 
that  proceeding  shall  be  not  only  in  the  name  of  the  Gov- 
ernment, but  at  the  expense  of  the  Government,  and  withoi't 
any  expense  whatever  to  the  shipper.  The  reason  tdiippers 
have  not  had  the  relief  which  they  should  have  had  is  largely 
due  to  the  fact,  Mr.  President,  that  no  shipper  feels  like  going 
to  law  with  a  railroad  for  his  antagonist,  and  he  will  not  do  so 
unless  he  have  a  grievous  case  that  he  can  not  well  longer 
endure;  but  if  you  make  his  remedy  ea.sy,  if  you  make  it  with- 
out expense  to  him,  if  you  make  it  in  the  name  of  the  Govern- 
ment, the  very  minute  he  makes  a  complaint  and  the  Interstate 
Commerce  Conmnssion  investigates  that  complaint  and  "comes 
to  the  conclusion  that  there  is  probable  ground  for  it,  and  then 
notifies  the  railroad  company,  the  railroad  company,  knowing 
that  it  is  to  be  sued,  not  by  a  shipper  but  by  the  Government, 
without  expense  to  the  shipper  and  at  the  expense  of  the 
Government,  will  in  every  case,  I  think  we  may  safely  say, 
quickly  adjust  that  difference  with  the  shipper  if  it  can  pos- 
sibly do  so.  No  railroad  would  care  to  be  prosecuted  in  that 
way  if  the  complaint  were  a  just  one ;  they  would  resist  only 
unjust  complaints ;  and  in  that  way  we  would  get  rid  of  much 
of  the  litigation  that  is  talked  about. 

Now,  according  to  the  way  I  have  proposed  to  amend  this 
section,  the  Interstate  Commerce  Commission  would  entertain 
this  complaint,  and  the  shipper,  when  he  flies  his  complaint, 
will  be  given  an  option  to  say  to  the  Interstate  Commerce  Com- 
mission, instead  of  proceeding  under  the  Hepburn  bill — I  will 
call  it  that  for  the  sake  of  intelligently  referring  to  it — and 
having  a  full  hearing  before  the  Commission  and  then  going 
into  the  court  under  this  broad  review  amendment,  which  it  is 
insisted  shall  be  put  upon  this  bill,  and  which  I  think  the 
probabilities  fire  will  be  put  upon  it — the  shipper  will  say : 
"  Instead  of  proceeding  before  the  Commission,  and  then  pi-o- 
ceeding  again  and  doing  it  all  over  again  in  the  court,  I  would 
rather  have  the  Government  take  up  my  battle  and  fight  it 
for  me  in  the  court  in  the  first  instance.  I  ask  you,  therefore, 
to  send  this  to  the  Department  of  Justice,  and  have  the  proper 
district  attorney  bring  the  suit,  and  I  will  look  on  and  make 
suggestions  while  the  fight  proceeds  and  the  Government  pavs 
the  bill." 

Mr.  BACON.  Will  the  Senator  permit  me  to  ask  him  what 
he  means  when  he  designates  definitely  by  the  word  "  this  " — 
"this  broad  review?"  What  broad  review  does  the  Senator 
refer  to. 

Mr.  FORAKER.  I  said  "  this  broad  review  "  that  has  been 
so  much  discussed  here  in  this  Chamber. 

Mr.  BACON.  We  have  heard  quite  a  number  of  suggestions 
as  to  review  and  the  breadth  that  it  should  have.  The  Senator, 
being  very  active  and  well  informed  in  the  matter,  and  doubtless 
having  information  upon  which  he  predicated  that  expression, 

I  wish — not  for  argument,  but  for  information — to  ask 

6715 


16 

Mr.  FORAKER.     I  will  give  tlio  Ser.iitdi-  the  infonnation   if 

1  can 

Mr.  BACON.  What  is  tli(>  view  of  the  Senator  as  to  the 
breadth  of  the  review  that  is  coiiteniplateil  and  which  he  says 
he  thinks  will  be  incorporated  as  a  feature  of  tl^e  billV 

Mr.  FORAKER.  Mr.  President,  in  the  remarks  I  made  here 
on  the  28th  of  February,  I  dealt  with  that  subject  and  ex- 
pressed myself  fully  in  regard  to  it;  but  I  have  no  objection  to 
briefly  restatinj;  it.  I  said  in  those  remarks  that  we  were  pro- 
posinu:  by  this  bill  to  counnand  the  Interstate  Commerce  Com- 
mission, when  a  rate  was  challenged  and  found  to  be  unrea- 
sonable and  unjust,  to  set  it  aside  and  sul)stitute  in  place  of  it 
a  I'ate  that  would  be  just  and  reasonable  and  fairly  renui- 
nerative.  That  did  not  mean  a  contiscatory  rate  nor  an  ex- 
tortionate rate. 

1  said  in  that  connection  that  as  to  a  confiscatory  rate  on 
the  one  hand  or  an  extortionate  rate  on  the  other  hand,  it  was 
my  o]Mnion  that  the  court  was  open  to  the  carrier  whose  prop- 
erty was  about  to  be  confiscated  or  to  the  shipper  who  was 
being  subjected  to  an  extortionate  rate  to  apply  for  a  remedy, 
witliout  anything  being  put  in  this  statute  on  the  subject;  but 
I  said,  as  between  the  extortionate  rate  on  the  one  hand  and 
the  confiscatory  rate  on  the  other,  there  was  a  wide  latitude. 
Anywhere  between  the  two  extremes  the  Commission  might 
fix  a  rate,  as  to  which  it  might  be  contended  that  it  was  just 
and  reasonal)le  and  fairly  remunerative,  and  being  a  legislative 
act,  it  would  not  be  subject  to  review  by  the  courts  unless  we 
should  so  say.  But  I  said,  having  commanded  them  to  make 
a  just,  reasonable,  and  fairly  remunerative  rate,  we  ought  to 
lodge  authority  somewhere  to  revise  their  work,  and  say 
whether  or  not  they  had  complied  with  the  command  of  Con- 
gress— not  that  the  court  should  make  the  rate,  but  merely  as- 
certain whether  the  Commission  had  made  a  just  and  reasona- 
ble rate.  I  illustrated  that  in  this  way :  I  said  the  Commission 
might  make  a  rate  which  would  yield  a  return  of  6  per  cent 
on  the  property  employed  in  the  transportation ;  that  I  did  not 
doul)t  any  court  would  hold  was  a  just,  reasonable,  and  fairly 
renuuierative  rate.  They  might  put  it  so  low  as  to  yield  only 
4  per  cent.  About  that  the  courts  might  differ.  It  might  be 
so  low,  again,  as  to  yield  only  2  per  cent. 

I  said  I  thought  the  court  would  hold  in  that  case  that  the 
Commission  had  failed  to  comply  with  the  command  of  Con- 
gress, or  had  failed  to  fix  a  just,  reasonable,  and  fairly  re- 
munerative rate,  and  that  the  court  would  say  so  if  we  gave  it 
the  authority.  That  is  the  kind  of  broad  review  I  have  been 
talking  about.  I  have  explained  it  just  as  I  did  when  I  first 
spoke,  but  more  briefly,  because  I  do  not  want  to  go  into  it  in 
the  extended  way  in  which  I  then  did. 

Mr.  BACON.  What  I  desired  to  ask  the  Senatbr  was  whether 
he  meant  by  that  expression  a  review  that  would  put  it  into  the 
power  of  the  reviewing  court  to  review  the  entire  action  of  the 
Commission? 

Mr.  FORAKER.     I  think  so. 
Mr.  BACON.     Review  it  (1(>  novo? 

.Mr.   FOR.VKER.     When  the  Senator  says  "the  entire  action 
of  the  Connnission,"  1  presume  it  would  be  necessary  to  go  over 
the  entire  action ;  the  bill  as  it  now  is,  when  this  question  does 
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get  before  tlie  ooxirt.  requires  the  eourt  to  go  over  the  entire 

proceeilin.t,',  for  tlie  l)ill  :is  it  now  is 

Mr.  BACON.     The  Senator  does  not  tiil<e  my  in(|uiry. 
Mr.  FOKAKER.     If  tlie  Senator  will  wait  jtist  a  niomcnt.  I 
think  he  will  see  that  1  do ;  bnt  I  will  suffer  another  interrup- 
tion, and  he  jrlad  to  be  int(>rriipted  again.     If  the  Senator  so  de- 
sires, I  will  liear  the  Senator  now. 

Mr.  BACON.  Mr.  I'resident.  thankin.i;  the  Senator  for  his 
courtesy,  I  will  say  that  I  was  more  desirous  to  get  from  the 
Senator  what  he  intended  to  be  understood  as  meaning  by  the 
expression  "  this  broad  review."  If  the  Senator  will  pardon  me 
a  moment,  I  wish  to  know  whether  the  Senator  had  in  mind  a 
review  which  would  simply  cover  the  law  questions  in  the 
case — not  only  the  constitutional,  but  otlier  law  (piestions— or 
whether  he  meant  a  review  of  the  entire  action  of  the  Connnis- 
sion,  involving  not  only  legal  questions,  but  all  questions  that 
might  grow  out  of  the  exercise  of  discretion? 

Mr.  FORAKIOK.  Certainly.  Mr.  President;  all  questions— 
the  evidence,  all  the  circumstances,  and  everything  else.  I  do 
not  think  a  court  could  intelligently  deternnne  whether  or  not 
a  commission,  in  fixing  a  particular  rate  as  just  and  reasonable 
and  fairly  renumerative.  had  acted  in  compliance  with  the  com- 
mand of  the  statute  unless  the  court  was  possessed  of  all  the 
facts  that  o]ierated  on  the  mind  of  the  Commission. 

Mr.  BACON.  I  understand  the  Senator  by  that  means  to 
accomplish  that  which  he  has  suggested  on  some  previous  occa- 
sion— that  this  really  ought  to  he  with  the  court,  if  it  is  to  be 
exercised,  and  not  with  the  Commission ;  that  the  Commission 
really  would,  under  the  view  of  the  Senator,  be  very  little  more 
than  those  who  would  suggest,  and  that  the  court  at  last  would 
be  the  tribunal  which  would  determine  and  fix  the  rates.  Is 
that  the  view  of  the  Senator? 

Mr.  FORAKER.  That  is  the  view,  though  I  might  state  it 
somewhat  differently  from  what  the  Senator  has  stated  it. 

Mr.  BACON.  I  am  asking  that  for  the  puriiose  of  asking  the 
Senator  a  succeeding  question  when  I  fully  understand  what  his 
proposition  is. 

Mr.  ALDRICH.  With  the  permission  of  the  Senator  from 
Ohio  [Mr.  ForakerI.  I  will  suggest  to  him  that  the  proposition 
of  the  Senator  from  (ieorgia  [:Mr.  Bacon]  is  a  very  broad  one^ 
that  the  court  shall  fix  the  rate. 

Mr.  FORAKKR.  No;  I  did  not  observe  that  the  Senator  from 
Georgia  said  that.  Did  the  Senator  ask  me  whether  or  not  I 
advocated  the  fixing  of  rates  by  the  court? 

Mr.  BACON.  No;  the  Senator  from  Rhode  Island  [Mr.  Al- 
drich],  I  think,  does  not  exactly  state  what  I  said ;  and,  with  the 
permission  of  the  Senator.  I  will  endeavor  to  again  state  it. 

Mr.  FORAKER.  I  am  going  to  speak  presently  as  to  what 
the  power  of  the  court  is  in  respect  to  fixing  rate.s 

Mr.  BACON.     Mr.  President 

Mr.  FORAKER.  And  if  the  Senator  will  only  yield  to  me 
until  tlien.  I  think  I  will  answer  what  is  in  his  mind. 

Mr.  BACON.  I  want  to  correct  what  the  Senator  from  Rhode 
Island  [Mr.  Aldrich]  suggested  as  to  what  I  had  s-iid.  I  did 
not  intend  at  least — and  I  do  not  think  that  the  Record  will 
bear  out  the  statement — to  say  that  the  purpose  was  to  have  the 
court  fix  the  rate. 
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Mr.  ALDRICH.     The  Senator  used  that  language. 

Mr.  BACON.  The  Senator  will  pardon  me.  Let  me  make  my 
statement.  What  I  think  I  substantially  said  was,  that  would 
be  the  effect  of  it ;  not  that  de  novo  the  court  should  fix  the 
rate,  but  that  if  the  Supreme  Court,  the  court  of  final  resort. 
had  the  review  of  all  the  features  of  the  action  of  the  Commis- 
sion, not  only  including  law  questions  but  including  everything 
which  would  arise  Out  of  the  exercise  of  discretion — if  they  had 
the  whole  subject-matter  thus  brought  before  them  for  deter- 
mination, the  effect  would  lie  the  same  aS' if  they  fixed  the  rate. 

Mr.  FORAKER.  Let  me  answer  that  question,  as  the  Sena- 
tor has  now  modified  it ;  and  I  hope  the  Senator  will  let  me 
proceed. 

There  is  nothing  whatever  in  anything  I  said,  and  I  did  not 
imagine  there  was  anything  in  what  the  Senator  asked  me. 
that  indicated  that  I  was  contending  that  any  court — the  Su- 
preme Court  or  the  circuit  court — should  fix  the  rate.  In  the 
case  put  b^'  the  Senator,  if  the  Connnission  had  fixed  a  rate 
which  became  the  subject  of  judicial  review,  the  only  question 
would  be  whether  or  not  that  particular  rate  was  a  just  and 
reasonable  rate,  and  that  is  simply  and  purely  a  judicial  ques- 
tion. The  court  would  not  substitute  another  rate  in  place  of 
that  rate. 

Mr.  ALDRICH.  Will  the  Senator  from  Ohio  allow  me  to  ask 
a  very  brief  question  of  the  Senator  from  Georgia? 

Mr.  FORAKER.    Yes ;  very  well. 

Mr.  ALDRICH.  Does  the  Senator  from  Georgia  think  that 
a  court  can  ascertain  whether  the  constitutional  rights  of  a 
party  have  been  invaded  by  an  order  without  an  inquiry  into 
the  facts  as  well  as  the  law? 

Mr.  BACON.  That  is  a  pretty  broad  question.  It  is  an  ab- 
stract one.  In  a  concrete  case  the  question  could  be  very  much 
more  easily  answered.  Of  course  there  is  no  case  that  does  not 
have  facts  connected  with  it.  and  out  of  the  facts  arises  the  law. 

Mr.  ALDRICH.  The  Senator  was  inveighing,  as  I  understood 
him,  against  a  proposition  to  allow  the  courts  to  investigate  the 
facts,  and  I  could  not  see  any  other  process  by  which  they  could 
ascertain  them. 

Mr.  BACON.  If  the  Senator  will  pardon  me.  I  desire  to  say 
I  was  not  inveighing  against  anything.  I  was  trying  to  get  a 
statement  from  the  Senator  from  Ohio  as  to  exactly  what  he 
meant  by  the  expression  "  this  broad  review."  As  I  have  sug- 
gested, the  ])urpose  of  my  inquiry  was  to  ask  him  another 
question  jn-edicated  upon  a  reply  to  that.  That  was  the  pur- 
pose I  had.  liut  iis  the  Senator  from  Ohio  said  he  preferred  to 
go  on,  I  refrained  from  asking  the  other  question. 

Mr.  FORAKER.  I  do  not  wish,  of  course,  to  be  discourteous 
to  the  Senator  or  to  cut  him  off. 

Mr.  BACON.  I  do  not  so  consider  it  at  .all.  I  do  not  under- 
stand the  Senator  to  bo  in  any  manner  discourtenus. 

Mr.  FORAKER.  I  have  no  olijection  at  all  to  yielding  at 
any  time  to  a  question.  Rut  if  tlie  Senator  will  read  the  re- 
marks I  made  on  February  28  he  will  find  that  I  dealt  at  some 
length  with  this  i-ubject.  I  have  undertaken  to  state  ex.actly 
what  was  the  effect  of  that  which  I  tlien  said.  As  the  Senator 
from  Rhode  Island  has  so  i)ertinenl]y  suggested,  no  court  of 
review  could  determine  whether  or  not  a  given  rate  was  con- 
fiscatory in  one  case  or  extortionate  in  another  without  not 
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only  looking, through  the  proceedings  of  tlie  Commission,  hut 
also  looking  nt  all  the  facts  and  h(>aring  all  tho  tostiinony  that 
might  properly  be  offered.  That  would  aiii)ly,  therefore,  to  a 
constitutional  or  restricted  review,  as  it  has  been  called,  just 
as  much  as  it  would  to  the  broad  review  about  which  I  have 
been  connnenting. 

I  was  about  to  say.  when  the  Senator  interrupted  me,  that 
one  criticism  that  I  think  we  liave  a  just  right  to  insist  upon 
as  to  this  bill  is  that  in  the  proceeding  that  it  does  provide  for, 
where  the  court  reviews  any  action  brought  by  the  Connnis- 
sion  to  enforce  its  order,  the  language  of  the  statute  is  that  the 
court  shall  review  with  a  view  to  determining  whether  or  not 
the  order  was  regularly  made;  that  is  all:  not  whether  it  was  a 
lawful  order,  not  whether  it  was  in  compliance  witli  the  com- 
mand of  the  statute,  but  whether  or  not  the  proceeding  had 
been  regularly  instituted  and  proceeded  with. 

How  absolutely  without  value  that  is  as  a  remedy,  Senators 
will  realize  when  their  attention  is  called  to  the  fact  that  this 
proceeding  which  the  courts  are  to  determine  the  regularity  of 
is  by  the  statute  made  an  irregular  pi-oceeding.  There  are  no 
pleadings  to  be  filed :  there  is  no  bill,  no  answer,  no  denmrrer, 
no  motion,  no  anything.  A  shipper  may  write  a  letter  and 
make  a  complaint,  and  innnediately  the  machinery  provided 
by  this  bill  and  the  existing  law  is  set  into  operation.  Nobody 
comes  and  makes  formal  answer.  They  come  and  answer  each 
according  to  whatever  the  suggestion  may  be  that  is  in  his 
mind  that  he  desires  to  make.  Testimony  is  taken;  and  not 
only  is  it  the  duty  and  practice  of  the  Commission  to  hear  all 
that  may  be  brought  by  the  parties,  but  the  language  of  the 
statute  is  that  the  Connnission  shall  proceed  in  its  own  way,  on 
its  own  motion,  without  a  suggestion  from  anybody,  to  get  any 
kind  of  evidence  on  which  it  may  see  fit  to  predicate  an  order. 
A  greater  cheat  and  fraud  and  humbug  could  not  be  suggested — 
I  do  not  want  to  use  offensive  language,  but  I  want  to  use  ex- 
pressive language — than  is  employed  in  the  review  provided  for 
in  this  bill ;  in  suits  to  enforce  the  orders  of  the  Commission 
the  court  shall  look  at  nothing  except  only  to  see  whether  or 
not  the  order  was  regularly  made,  whether  an  irregular  pro- 
ceeding, commanded  by  the  statute  to  be  such,  is  a  regular  pro- 
ceeding. There  is  no  ground  of  defense  whatever  in  such  a 
provision. 

It  is  to  avoid  all  such  troubles  as  that  that  I  want  the  amend- 
ment for  which  I  am  speaking  to  be  added  to  this  bill.  It  is  not 
in  conflict  with  any  provision  of  this  bill,  but  it  is  a  remedy  in 
and  of  itself  which  the  shipper  shall  have  a  right  to  resort  to  as 
an  alternative  remedy. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  '  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 

Mr.  FORAKER.     Yes. 

Mr.  TILLMAN.  I  should  like  to  ask  the  Senator  if  it  is  not 
possible  or  probable  that  the  men  who  drew  this  bill,  in  using 
the  words  "  regularly  made."  did  not  have  in  mind  to  limit  the 
courts  to  the  (luestion  whether  or  not  the  Commission,  acting 
as  the  instrument  of  Congress,  had  obejed  the  law  of  Congress 
in  its  proceedings,  and  that  there  was  no  purpose  to  have  the 
court  try  the  case  itself  and  determine  whether  or  not  the  rate 
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was  other  than  lawful — in  other  word?,  whether^  it  had  been 
made  according  to  law? 

Mr.  FORAKER.     Well,  Mr.  President,  the  Couuuission 

Mr.  TILLMAN.  I  am  merely  asking  for  the  Senator's  view 
on  that  supposition. 

^Ir.  FORAKER.  I  take  pleasure  in  giving  the  Senator  the 
benefit  of  my  view.  When  I  recall  that  the  existing  law  pro- 
vides that  the  court,  when  called  upon  to  enforce  an  order  of  the 
Commission,  is  authorized  to  hear  fully  and  determine  whetlier 
or  not  the  order  was  lawfully  made ;  when  I  recall  that  the  bill 
framed  and  sent  to  the  Interstate  Commerce  Committee  of  the 
Senate  by  the  Interstate  Commerce  Coumiissiou  provided  care- 
fully that  the  review  of  the  court  should  be  to  determine 
whether  the  orders  of  the  Commission  called  in  question  had 
been  lawfully  made ;  when  I  remember  that  this  law  has  been 
in  force  all  these  years,  ai^d  was  the  first  pi-o]iosition  that  was 
brought  before  our  committee,  and  that  not  until  the  Hepburn 
bill  and  the  other  bills  introduced  about  the  same  time  were 
brought  forth,  did  anybody  hear  of  such  a  thing  as  confining  the 
court  to  the  question  whether  or  not  the  order  had  been  regu- 
larly made — when  I  recall  all  that,  I  think  it  is  very  clear  what 
was  intended,  and  that  is  that  the  Commission  should  hear  a 
complaint  and.  in  the  irregular  way  in  which  the  Comm.ission 
proceeds,  should  make  an  order.  If  the  railroad  refused  to 
carry  it  out,  then  the  Commission  should  bring  a  suit  in  the 
court  to  enforce  its  order,  and  in  that  proceeding  the  court  could 
determine  not  whether  the  order  had  been  lawfully  made — 
which  would  be  to  determine  whether  or  not  it  had  been  made 
in  accordance  with  the  command  of  Congress — but  whether  or 
not  it  had  been  regularly  made — that  is  to  say.  whether  or  not 
notice  had  been  given  to  the  other  party  in  time,  whether  or  not 
anybody  had  been  allowed  to  come  before  the  Commission, 
whether  or  not  testimony  had  been  heard,  whether  or  not  the 
requirements  of  the  statute  in  such  an  irregular  proceeding  had 
been  complied  with.  There  is  not  anything  about  whether  it 
had  been  made  in  accordance  with  the  statute  under  which  the 
Conunissicn  was  acting. 

Mr.  CLAI'P.     Mr.  President ■ 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  jNIinnesotaV 

Mr.  FORAKER.     Certainly. 

Mr.  CLAPP.  I  desire  to  call  the  attention  of  the  Senator  to 
this  fact :  Whatever  may  l)e  the  strength  of  the  legal  position 
of  the  framers  of  this  bill,  the  suit  to  which  the  Senator  from 
Ohio  calls  attention  has  nothing  whatever  to  do  with  the  suit 
which  the  carrier  institutes  to  protect  his  rights  under  the  order 
of  the  Commission. 

ISIr.  FORAKER.  Mr.  President,  jf  the  Senator  from  Minne- 
sota had  listened  more  attentively  he  would  not  have  inter- 
rupted me  to  say  that,  because  that  is  exactly  what  I  did  say. 
The  bill  does  not  provide  for  a  suit  l)eing  brought  by  the  carrier. 
I  was  speaking  of  that  provision  of  the  bill  where  the  Commis- 
sion is  authoi-ized  to  bring  a  suit  to  enforce  its  own  order. 

Ml".  CLAPP.     Yes;  but  the  Senator  was  insisting  that  under 
the  suit  the  only  question  that  could  be  raised  was  the  regular- 
itv  of  the  order. 
"Mr.  FORAKER.     Certainly;  and  I  do  still. 

Mr.  CLAPP.    The  history  of  this  thing  is  simply  this 
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Mr.  FORAKER.     Can  not  the  Senator  give  that  in  his  own 

tinieV  ,  .     ,  .„  . 

Mr.  CLAPP.  That  is  the  trouble.  Every  tune  tins  bill  is  as- 
sailed, when  we  want  a  discussion  of  the  bill  we  are  asked  to 
wait  until  its  opponents  get  thmugh. 

Mr.  FORAKER.  1  vield  to  the  Senator.  I  want  the  bill  to 
have  "  a  S(iuare  deal  "  [laughter],  and  I  want  to  do  all  I  can  to 

^'i VG  it  OllG. 

"  Mr.  CLAPP.  Independent  of  "  a  square  deal,"  this  debate  is 
doing  no  good  unless  it  is  based  upon  an  analysis  of  this  bill. 
It  will  not  do  simply  to  stand  here  and  deliver  addresses  upon 
questioik<!  arising  under  the  pending  bill.  I  am  not  criticising 
the  Senator  from  Ohio  in  saying  that,  but  I  am  justifying  my 
own  course.  I  think  we  ought  to  debate  this  bill,  and,  as  these 
questions  arise,  discuss  them  so  as  to  see  whether  we  are  right 
or  whether  we  are  wrong.  If  we  are  wrong,  we  are  as  anxious 
as  anvbodv  else  to  be  placed  right. 

Under  the  existing  law.  the  order  does  not  as  a  legal  matter  go 
into  effect,  and  the^Commissiou  has  to  bring  suit  to  enforce  it. 
That  involving  the  order  itself,  of  course,  under  the  present  law, 
the  carrier  can  raise  these  questions.  The  purpose  of  this  bill 
is  to  chansre  that  rule  and  put  the  order  into  effect  at  a  given 
time  named  in  the  proposed  law  or  else  set  by  the  Commission 
in  its  order.  This  bill  as  it  is  now  framed  contemplates  that, 
before  the  order  goes  into  effect,  the  carrier  may  be  heard ;  in 
other  words,  the  order  goes  into  effect  unless  suspended  or  va- 
cated by  a  court. 

The  action  provided  for  on  page  16  of  the  bill,  to  which  the 
Senator  from  Ohio  calls  attention,  is  a  sort  of  supplementary 
proceeding,  not  involving  the  question  of  the  constitutionality  of 
the  order :  but  after  the  carrier  has  had  its  opportunity  to  test 
that  question,  then  the  bill  provides— 

If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Commission, 
otlier  tlian  for  the  payment  of  money,  while  the  same  is  in  effect,  any 
party  injured  thereby,  or  the  Commission  in  its  own  name,  may  apply 
to  the  circuit  court  in  the  district  where  such  carrier  has  its  principal 
operating  office,  or  in  which  the  violation  or  disobedience  of  such  order 
shall  happen,  for  an  enforcement  of  such  order. 

That  is,  after  the  carrier  has  had  its  opportunity  to  combat 
the  order  on  the  ground  that  it  is  an  invasion  of  constitutional 
rishts;  and  then,  in  the  supiilemental  proceeding,  the  carrier 
has  neglected  or  failed  to  interpose  its  objection,  and  the  order 
has  gone  into  effect;  this  proceeding  is  simply  to  enforce  it. 
There  is  no  occasion,  it  seems  to  me,  that  in  that  proceeding 
there  should  be  any  question  except  as  to  the  regularity  of  the 
order. 

:\Ir.  FORAKER.  Mr.  President,  the  indignation  of  the  Sen- 
ator from  Minnesota  is  rather  surprising  to  me.  If  he  had  been 
in  the  Chamber  during  all  the  time  I  have  been  occupying  the 
f.oor.  he  would  have  known  that  I  have  already  commented  on 
the  fact  that,  in  my  opinion,  the  court,  under  this  bill  as  it  is 
framed,  could  hear' a  question  where  a  constitutional  right  has 
been  infringed,  l)ut  that,  without  action  on  our  part,  it  could  not 
inquire  as  to  tlie  reasonableness  of  a  rate. 

Mr.  CLAPP.  Then,  if  that  be  true,  why  is  the  Senator  at- 
tacking the  provision  on  page  IG? 

Mr.  FORAKER.     Because  it  is  a  fraud,  a  cheat,  and  a  hum- 
bug, and  I  intend  to  expose  it  as  such.     That  is  why ;   and  I  am 
not  going  to  do  it  in  essay  form,  either. 
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Now,  Mr.  President,  I  oall  attention  to  the  fact  that  under 
existing  hiw,  wlien  a  carrior  refuses  to  obey  an  order  of  the 
Commission,  the  C'onnnission  lias  authority  to  go  into  court  and 
sue  the  carrier  to  compel  it  to  obey  the  order,  and  the  court  will 
determine  whether  the  order  was  lawfully  made. 

The  provision  of  existing  law  is  that  in  such  a  proceeding  as 
that  the  inquiry  of  the  court  shall  be  as  to  whether  the  order 
was  lawfully  made.  That  means  not  only  a  regular  proceeding 
before  the  Commission,  but  it  means  also  a  rate,  if  that  be  the 
subject-matter  of  the  order,  tlnit  is  in  accordance  with  the  com- 
mand of  Congress  that  it  shall  be  a  just  and  reasonable  rate. 
And  the  court  in  such  a  proceeding  will  hear  everything  and 
determine  whether  the  order  was  lawfully  made. 

Mr.  CLAPP.  Is  it  not  a  fact  that  under  existing  law  that  is 
the  first  suit?     I  do  not  want  to  be  considered 

Mr.  FORAKER.  I  have  already  commented  on  that.  Under 
the  existing  law  the  Commission  has  no  right  to  make  a  rate  to 
be  substituted 

Mr.  CLAPP.  No;  but  under  existing  law  the  suit  brought  by 
the  Connnission  is  the  first  suit  brought,  the  first  occasion  for 
bringing  any  suit.  Until  that  suit  is  brought  there  is  no  occa- 
sion for  applying  to  a  court. 

Mr.  FORAKER.  Does  not  everybody  know  that  without  be- 
ing told,  who  knows  that  the  law  as  it  stands  does  not  author- 
ize the  Connnission  to  make  a  rate  at  all?  It  is  only  because 
we  are  now  proposing  to  change  the  law  and  to  authorize  the 
Commission  to  make  a  rate  and  compel  the  carrier  to  put  it 
into  operation,  unless  he  submits  to  a  penalty  of  $.^,000  a  clay 
for  not  doing  it,  that  the  other  provision  about  applying  for  an 
injunction  is  incorporated  in  the  bill.  I  have  alreadj'  com- 
mented on  that.     I  do  not  want  to  go  over  it  again. 

Mr.  CLAPP.  I  do  not  ask  the  Senator  to  go  over  it  again. 
But  I  submit,  while  everybody  ought  to  know  that,  if  a  man 
had  listened  to  the  Senator's  argument,  in  which  he  seeks  to 
draw  a  parallel  between  a  suit  under  existing  law  and  a  suit 
provided  for  in  section  IG  of  this  proposed  law,  the  supplemental 
law,  he  would  draw  the  conclusion  that  there  was  some  other 
provision  in  existing  law. 

Mr.  FORAKER.  I  have  already  argued  that  all  I  care  to; 
I  think  I  have  said  all  that  I  should  be  required  to  say  on  that 
subject. 

There  is  no  provision  in  this  bill  authorizing  the  hearing  by 
the  court  of  any  coniplaint  except  only  that  the  rate  is  extor- 
tionate on  the  one  hand  or  confiscatory  on  the  other.  As  to 
rates  between  those,  there  is  no  authority  for  a  review  by  the 
court  at  all ;  and  that  is  what  I  want  to  put  into  the  bill,  so  that 
the  court  may  make  such  a  review. 

Mr.  ELKIXS.     Mr.  President 

Mr.  FORAKER.  Let  me  finish,  and  then  I  will  yield.  When 
the  carrier  refuses  to  obey  an  order  that  the  Connnission  makes, 
under  the  law  as  it  is  to-day  the  inquiry  is  as  to  whether  the 
order  was  lawful.  Under  the  law  as  it  will  be  if  this  bill  is 
enacted  into  law  the  court  will  have  jurisdiction  in  such  suits 
to  in(|nire  not  whether  the  rate  is  lawful,  not  whether  the 
Commission  has  obeyed  our  instructions  and  given  a  just  and 
reasonable  and  fairly  ri-nuuierative  rate  if  we  adopt  the  bill  in 
that  form,  but  the  inquiry  will  be  whether  or  not  the  Commis- 
sion has  proc(>ede(l  regularly.  I  do  not  need  to  call  on  any- 
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hi  (Iv  ti)  toll  ino  why  that  was  put  in.  Evoryhod.v  knows.  Tt 
was  put  in  thoro  to  restrict  the  power  of  the  court,  in  so  far 
as  it  is  competent  by  statute  to  do  it,  to  imiuire  as  to  an 
Invasion  of  purely  constitutional  rights  of  proi-erty,  and  notb- 
inj;  else. 

Now,  in  the  hill  framed  and  sent  to  us  by  the  Interstate  Com- 
mi.ssion  they  provided  that  upon  this  same  in(iuiry  the  question 
to  be  determined  by  the  court  shall  lie  not  whether  the  order 
bad  been  regularly 'made,  bnt  whether  the  order  had  l>een  law- 
fnlly  made.  Never  nntil  the  Hepburn  bill  and  those  that  came 
in  about  the  same  time  did  anybody  presnme  to  ask  the  Con- 
gress of  tlie  Ignited  States  to  limit  a  court  in  reviewing  the 
question  whether  a  conunission  to  wliicli.  as  the  Senator  frouj 
Sauth  Carolina  [Mr.  LatimekI  well  said  this  mnrning.  we  are 
proposing  to  give  the  most  autocratic  power  bad,  in  the  exer- 
cise of  those  powers,  obeyed  our  command  or  vi')lated  our  com- 
mand. They  undertake  to  do  it  by  inserting  the  word  "  regu- 
lar." There  is  not  any  secret  as  to  what  was  meant  by  it.  but 
the  character  of  such"  a  proposed  amenihnent  of  the  law  does 
not  appear  until  it  is  remembered  that  this  iiKpiiry  is  to  be, 
whether  an  order  was  regularly  made  in  a  proceeding  which 
under  this  proposed  statute  is  commanded  to  be  irregular.  It 
could  not  be  anything  but  regular.  You  could  not  violate  the 
statute  by  any  "kind  of  departure  from  ordinary  .iudicial  pro- 
ceedings in  which  the  Conunission  might  see  tit  to  indulge. 

This  much  I  started  out  to  say,  but  I  would  like 

yiv.  ELKINS.     :Mr.  President 

The  VICE-rRESIDENT.  Does  the  Senator  froni  Ohio  yield 
to  the  Senator  from  West  Virginia? 

Mr.  ELKINS.  Will  the  Senator  from  Ohio  allow  me  just 
one  question? 

Mr.  FORAKER.  I  will:  but  I  should  like  then  to  conclude 
what  I  have  to  say. 

Mr.  ELKINS.  I  should  like  to  ask  the  Senator  how  he  con- 
strues the  words  "determine  and  prescribe  what  may  in  its 
judgment?  "  If  those  words  remain  in  the  bill,  as  between  a 
confiscatory  rate  and  an  extortionate  rate,  is  not  the  finding  of 
the  Commission  final  and  can  not  be  reviewed? 

INIr.  FORAKER.     Yes.     The  insertion  iu  this  bill  of  the  words 

*'  in  its  opinion  " 

Mr.  ELKINS.     "  In  its  judgment." 

Mr.  FORAKER.  "  In  its  judgu.ent :  "  that  is  to  say.  they 
shall  ascertain  in  the  first  place  whether  or  not,  in  their  opinion, 
a  rate  that  is  challenged  is  unjust  and  unreasonable:  and  if  so, 
they  shall  set  it  aside  and  state  what  in  the  judgment  of  the 
Conunission  is  a  just  and  reasonable  rate. 

If  you  get  into  the  court  to  review  this  question  of  regularity, 
the  question  will  be  whether  an  irregular  proceeding  has  been 
regular,  and  w^hether  the  opinion  iu  the  one  case  as  to  the 
rate  set  aside  and  the  judgment  of  the  Commission  as  to  the 
rate  substituted  are,  in  fact,  the  opinion  and  judgment  of  the 
Commission.  In  other  words,  there  is  no  review  ijossible.  for 
who  can  say  the  rate  was  not  what  the  opinion  of  the  Commis- 
sion was  it  should  be?  It  is  a  craftily  rtrawn  statute,  or  bill — 
I  hope  it  will  never  be  a  statute  in  this  foi-m — intended  de- 
liberately by  lawyers  who  knew  what  they  were  doing  to  take 
away  from  the  court  all  power  of  review  with  a  view  of  de- 
termining whether  a  rate  in  a  given  case  is  just  and  reasonal)le. 
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Mr.  BACON.     Will  the  Senator  pardon  an  interruption? 

Mr.  FORAKER.     Certainly. 

Mr.  BACON.  I  malve  it  for  the  purpose  of  getting  the  Sena- 
tor's interpretation  of  certain  sections^  to  which  I  desire  to  call 
his  attention.  On  page  11  of  the  bill  there  is  evidently  a  contem- 
plation of  a  resort  to  the  courts  on  the  part  of  the  carrier  in 
case  it  deems  the  rate  to  be  confiscatory  or  otherwise  unlawful. 
That  is  true,  is  it  not? 

Mr.  FORAKER.     That  is  what  I  have  already  commented  on. 

Mr.  BACON.  Very  well.  The  Senator  will  pardon  me  a 
moment.  This  is  only  suggestive.  The  question  I  wished  to 
ask  the  Senator  is  this :  The  language  he  complains  of  on  page 
10  relates  to  the  case  of  a  carrier  who  fails  to  obey  the  order 
of  the  Commission. 

Now  does  not  that  relate  to  a  case  exclusively  where  the  car- 
rier has  failed  to  avail  himself  of  the  opportunity  to  go  into 
court  and  where  he  simply  stands  defiant  of  the  Commission  ; 
and  is  it  not  the  case  in  which  the  law  seeks  to  provide  that  not 
having  challenged  the  lawfulness,  if  you  please,  of  the  order  of 
the  Commission,  not  having  sought  by  resort  to  the  courts  to 
set  aside  the  order  of  the  Commission,  thereby  recognizing  the 
finality  of  the  order,  the  carrier  is  in  disobedience  of  it?  If 
that  be  the  case,  is  it  not  proper  that  the  inquiry  should  be 
limited  to  the  question  whether  the  order  was  regularly  made 
and  the  carrier  duly  served? 

Mr.  FORAKER.  The  Senator  has,  I  think,  failed  to  per- 
ceive the  character  of  the  argument  I  have  been  making.  I 
have  been  contending  that  under  the  provision  to  which  the 
Senator  calls  my  attention,  where  the  carrier  may  apply  to  the 
court,  it  has  no  authority,  because  the  statute  does  not  give 
it  any,  to  apply  except  only  where  the  rate  is  confiscatory,  or, 
in  the  case  of  the  shipper,  where  the  rate  is  extortionate. 
Now,  I  am  talking  about  the  rates  that  are  intermediate  be- 
tween the  two  extremes,  those  that,  according  to  the  proposed 
statute,  are  to  be  just  and  reasonable  and  fairly  I'emunerative. 
But  we  are  bound  to  assume  that  most  of  the  rates  would  fall 
within  the  latter  class.  I  say  the  proposed  statute  gives  no 
opportunity  whate\er  for  a  review  in  court  of  the  question  of 
reasonableness.  It  gives  no  opportunity  to  the  court  to  review 
or  to  the  carrier  or  the  shipper  to  apply  to  the  court  upon  that 
question 

I  want  the  attention  of  the  Senator  from  Georgia,  if  the  Sen- 
ator from  Kansas  will  let  me  have  it,  for  the  Senator  from 
Georgi.'i  intprrui)ted  me.  and  I  am  anxious  to  hurry  along  with- 
out being  further  interrupted  if  possilih\  Therefore,  except 
oulj-  as  to  the  invasion  of  constitutional  rights  this  bill  gives  no 
remedy  at  all.  They  are  the  only  ones  that  can  be  contemplated 
by  the  provision  to  which  the  Senator  has  called  my  attention. 

When  it  comes  to  the  question  whether  a  rate  is  reasonable 
ill  such  a  case  as  the  other  jirovision  relates  to.  where  the  car- 
rier has  r(>fused  to  obey  and  the  Commission  has  brought  suit, 
why  should  not  the  court  be  allowed  to  examine  that  question, 
and  see  whether  the  rate  prescribed  is  just  and  reasonable  and 
fairly  rennnierative?  Does  not  Congress  want  the  Commission 
to  make  just  and  re:isonal»le  and  fairly  remunerative  rates? 
Could  not  the  coui-f  be  allowed,  if  it  is  going  to  review  it  at  all, 
to  review  that  particular  question? 
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But  now,  Mr.  President,  that  Itrinfjs  me  to  another  phase  of 
this  bill  that  I  want  to  speak  about.  I  did  not  have  it  in  mind 
to  siiealc  about  it  in  this  connection,  but  I  will.  What  is  it  that 
this  bill  provides?  That  the  Commission  shall  fix  a  just  and 
reasonable  and  faii-ly  rennmerative  rate. 

When  I  spoke  here  as  long  ajro  as  last  DcM'omber  I  pointed  out 
that  that  was  such  an  indelinite  standard  that  it  was  not  any 
standard  at  all.  All  that  Congress  can  do,  if  it  has  power  to 
make  rates  at  all,  is  to  fix  just  and  reasonable  rates.  If  we  con- 
fer that  power  on  the  Connnission,  we  have  divested  ourselves 
of  every  particle  of  the  rate-making  power  we  have  and  given  it 
all  to  the  Commission.  And  yet  Senators  tell  me  there  is  no 
delegation  by  this  provision  of  legislative  power. 

Ai^e  these  words  sufficient  to  create  a  standard?  I  contended 
that  they  were  not  as  long  ago  as  the  time  I  have  mentioned.  I 
contended  that  they  were  not,  at  considerable  length,  when  I 
spoke  here  on  February  28.  I  want  to  renew  that  contention — 
not  to  argue  it  over  again,  but  to  call  attention  to  a  decision 
rendered  by  the  Supreme  Court  of  the  United  States  since  those 
arguments  were  made.  I  refer  to  the  (Jecision  of  the  Supreme 
Court  in  the  Michigan  Tax  cases,  the  opinion  being  delivered  by 
Mr.  Justice  Brewer.  I  have  it  before  me.  When  I  spoke  here 
in  December  I  took  the  position  that  if  we  proposed  to  author- 
ize the  Commission  to  make  rates  we  had  power  to  do  it,  if  we 
have  power  to  make  rates  at  all.  But  I  said  in  doing  so  we 
must  be  careful  so  to  confer  the  power  as  to  make  their  duty 
with  respect  to  rate  making  purely  administrative.  In  that  be- 
half we  must  be  careful  not  to  confer  upon  the  Commission  any 
exercise  of  judgment  or  discretion.  If  we  did.  it  would  be  fatal, 
because  if  the  Congress  have  power  to  make  just  and  reasonable 
rates,  it  is  the  judgment  of  Congress  that  the  people  are  en- 
titled to  and  not  the  judgment  of  some  commission. 

Now,  I  gave  some  illustrations  of  what  I  meant  by  that.  I 
called  attention  in  that  connection  to  the  fact  that  in  Iowa  as 
long  ago  as  when  the  first  "  granger  law."  as  it  was  called,  was 
enacted,  back,  I  think,  in  1873  or  1874,  this  question  arose  and 
they  met  it.  They  met  it  in  one  of  the  ways  in  which  it  must 
be  inet.  and  one  of  the  few  ways  in  which  it  is  possible  to  meet 
it.  They  divided  the  railroads  into  classes — Class  A,  Class  B, 
Class  C.  Class  D— and  then  they  provided  that  the  rates  on 
everything  they  could  think  of  to  alnhalietically  enumerate, 
froui  apples  down  to  watermelons,  should  be  fixed  according  to 
a  table  which  they  set  out  in  their  statute;  on  freight  of  a  cer- 
tain kind,  which  they  named,  over  a  road  falling  within  Class  A, 
so  much  per  mile:  so  nmch  per  mile  on  a  certain  commodity 
over  a  railroad  that  fell  in  Class  B.  Class  C,  Class  D.  and  so  on, 
respectively.  But  what  was  the  result,  and  why  did  they  do 
that?  W^iy  did  they  go  to  the  trouble  to  classify  roads  and  to 
fix  the  rates  with  tliat  care?  Because  they  recognized  that  they 
could  not  intrust  legislative  discretion  or  judgment  to  a  com- 
mission or  to  any  orticial  of  the  law.  They  recognized  that  they 
must  establish  a  standard  to  which  the  commissioner  could 
conform  by  simply  making  a  mathematical  calculation.  He 
could  inquire  what  class  the  road  belonged  to.  what  the  par- 
ticular freight  was.  how  many  miles  it  was  to  be  shipped,  and 
then  taking  the  table  he  could  figure  up  what  the  rate  was. 

They  did  the  same  thing,  only  not  so  elaborately,  in  Wiscon- 
sin.    They  classified  the  roads  and  fixed  the  rates,  in  principle, 
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according  to  tlio  Iowa  statute.  They  dirl  the  same  thins,  in 
effect,  in  Minnesota,  but  instead  of  autliorizing  the  commission 
to  make  rates  they  authorized  the  conuuission  there  to  make  a 
recommendation  as  to  what  the  rate  ouglit  to  he,  and  if  the  road 
did  not  see  fit  to  adopt  the  reconuneudation.  whioli  the  com- 
mission had  a  right  to  make,  it  was  the  duty  of  the  commis- 
sion to  go  into  court  and  get  an  injunction  enjoining  the  railroad 
from  charging  any  other  rate,  or  a  mandamus  compelling  it  to 
charge  only  the  rate  fixed. 

Mr.  BACON.    Mr.  President 

Mr.  FOKAKER.  If  the  Senator  from  Georgia  will  bear  with 
me  for  just  a  moment,  another  way  to  confer  this  power  and 
make  it  administrative  in  character  would  be  for  Congress  to 
say  the  Commission  shall  fix  rates  at  so  much  per  ton  per  mile. 
In  other  words,  as  the  Senator  from  South  Carolina  [Mr.  Till- 
man] the  other  day  said  he  was  coming  more  and  more  to  be- 
lieve ought  to  be  the  rule,  to  fix  rates  on  a  fiat  mileage  basis. 
That,  I  believe,  is  almost  his  exact  langauge.  The  Senator  from 
South  Carolina  nods  his  assent,  and  thus  we  have  that  estab- 
lished. 

Mr.  GALLINGER.  The  Senator  from  Ohio  does  not  assent 
to  that. 

Mr.  FORAKER.  I  do  not  assent  to  that.  If  I  were  to  assent 
to  that  and  that  were  to  Ijecome  the  law,  I  do  not  know  what 
the  growers  of  strawberries  in  South  Carolina  would  do,  or 
what  the  peach'  growers  of  northern  Georgia,  who  are  so  ably 
represented  by  the  Senator  from  Georgia,  would  do.  They  are 
making  a  great  clamor  to  me  for  fear  there  will  be  legislation 
enacted  here  that  will  put  them  at  a  disadvantage  in  getting 
into  the  market  at  New  York  as  compared  with  the  peach  grow- 
ers of  Delaware. 

Only  a  few  days  ago — I  have  already  referred  to  it  in  the 
Senate,  but  I  will  do  it  again,  as  perhaps  I  have  the  attention 
now  of  some  Senators  who  did  not  hear  me  then — I  received  two 
letters  by  the  same  mail — one  from  the  citrus-fruit  growers  of 
southern  California,  complaining  of  the  Supreme  Court  because 
of  a  decision  it  recently  announced,  and  claiming  that  they  were 
subjected  to  unjust  rates,  unjust  conditions,  and  the  other  from 
a  place  in  Delaware — Medford,  I  believe  it  was,  or  some  such 
name  as  that:  Milford,  possibly — complaining  that  the  people  in 
southern  California  had  practically  the  same  rate  from  Cali- 
fornia into  New  York  that  they  have  from  Milford,  Del.  A  fiat 
mileage  basis  would  make  impossible  that  kind  of  rate  making. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-1»RESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senatnr  from  South  Carolina? 

Mr.  FORAKER.     Certainly. 

Mr.  TILLMAN.  The  Senator  says  he  is  opposed  to  the  idea 
of  a  flat  mileage  basis. 

Mr.  FORAKER.     Yes. 

Mr.  TILL:\IAN.  Is  not  that  in  accordance  with  the  Decla- 
ration of  ln(!(']K'ndence? 

Mr.  FORAKER.     That  is  going  back  a  long  way  to  fix  rates. 

Mr.  TILLMAN.  That  is  the  foundation  of  tiiis  fight,  if  we 
are  ever  going  to  settle  it  right,  because  if  the  people  of  Dela- 
ware are  discriminated  against  by  tlu>  local  roads  and  ai-e  com- 
pelled to  ])ay  ;in  ei|ual  aniount  on  their  iM-aches  to  get  tlit'Ui  to 
New  York  that  the  people  of  South  C.irnlina  are  paying — and  we 
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do  not  pay  nnv  more  thnn  they  do,  thnii:j:h  we  nre  SOO  miles 
a^vay— it  is  wrous.  Now,  I  say  tiiat,  and  I  will  Mirk  l»y  it. 
altliougli  I  am  a  peacii  si'ower  myself  in  South  Carolina. 

Mr.  FOKAKER.  I  think  the  peaches  will  be  pretty  hard 
and  sour  I>y  the  time  the  Senator  gets  home  if  we  are  to  make 
that  kind  of  a  law.  The  greatest  achi(nonient  of  the  railway 
system  of  this  country  has  been  the  inauguration  of  a  system 
of  rate  making  and  charging  for  the  trans])r)rtation  of  freight 
that  has  made  every  section  of  this  country  accessible  to  every 
other  section. 

:\Ir.  GATddNGER.     On  a  commercial  basis. 

Mr.  FOKAKKU.     It  is  done  upon  a  commercial  basis. 

The  making  of  rates  is  v<jry  nuich  nnsunderstood  by  some 
people,  perhaps  possibly  by  myself,  but  as  1  understand  it,  there 
is  really  no  such  thing  as  individuals  making  rates.  The  laws 
of  trade  and  commerce  make  them.  The  railroads  which  haul 
peaches  out  of  South  Carolina  do  not  want  to  charge  so  little 
for  taking  them  to  New  York  as  will  be  equal  only  to  a  like 
service  rendered  for  the  transportation  of  peaches  from  neardjy 
Delaware,  but  they  do  it.  Why?  In  order  that  the  people  of 
South  Carolina  may  grow  peaches,  and  that  they  may  have  a 
market  for  their  peaches. 

Mr.  TILLMAN.     Mr.  President 

Mr.  FORAKER.  The  Senator  will  bear  with  me  for  a  mo- 
ment. The  question  all  the  while  is  not  whether  they  are 
charging  too  little  from  South  Carolina  to  New  York,  but 
whether  they  are  charging  too  much  from  Delaware  to  New 
York.  And  if  they  are  not  charging  too  much  from  Delaware 
to  New  York,  who  is  harmed?  Not  the  people  in  South  Caro- 
lina, because  they  have  a-  market  that  they  could  not  get  into 
except  for  the  low  rate;  not  the  people  of  Delaware,  if  they 
are  charged  only  a  just  and  reasonable  rate,  because  the  people 
of  South  Carolina  are  pernntted  to  come  into  that  market  in 
com])etition  with  them  on  no  better  rate  than  they  have,  and' 
surely  not  the  consumers  in  New  York  who  are  thus  given 
two  sources  of  supply  and  the  benefit  of  competition. 

Mr.  TILLMAN.     Now,  will  the  Senator  permit  me? 
Mr.   FORAKER.     In   a  minute.     I  want  to  malie  plain  that 
no  one  can  complain.     Not  the  pe'^ple  of  South  Carolina ;  not 
the  people  of  Delaware ;  not  the  iieople  in  New  York,  for  they 
have  two  sources  from  which  to  draw  their  sui)plies  instead  (jf 
only   one.     If   the   people   of   New   York    had   to   rely   upon   the 
peach   orchards   of   Delaware   alone   for   their   supply,    peaches 
would  be  worth  a  good  deal  more  than  they  are  now. 
Mr.  TILLIMAN.     Will  the  Senator  perudt  me? 
Mr.  FORAKER.     Yes. 

Mr.  TILLMAN.  I  want  to  say  to  the  Senator  that  if  he  knew 
a  little  more  about  peaches  and  their  growing  he  would  not  be 
arguing  like  he  does  for  this  simple  reason :  The  peach  crop 
in  South  Carolina  begins  to  move  to  market  the  1st  of  June, 
and  it  is  done  and  gone,  eaten  up,  before  the  Delaware  peaches 
are  ripe. 

I  wiint  to  say  while  I  am  on  my  feet  that  the  complaint  of 
the  citrus-fruit  growers  of  California  was  against  the  decision 
of  the  Supreme  Court,  which  did  not  permit  the  shii)per  to 
route  his  fruit,  thereby  prolonging  the  time  it  is  in  transit  and 
t-ausing  the  fruit  to  rot  by  four  or  live  days'  delay,  caused  by 
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sending  it  some  ronndiilmut  way  to  suit  the  railroad  which 
has  a  monopoly  of  tlie  Imsiness. 

ISIr.  FORAKER.  If  that  bo  true  as  to  peaches,  let  the  Sena- 
tor take  something  else  tVu"  illustration.  I  suppose  the  peaches 
in  South  Carolina  and  the  peaches  in  northern  Georgia  ripen 
about  the  same  time. 

I\Ir.  TILLMAN.     About  the  same  time. 

Mr.  FORAKER.  They  go  into  market  in  competition  with 
each  other,  and  as  they  are  not  equally  distant  from  New  York 
if  the  peach  growers  of  northern  Georgia  had  to  compete  on 
the  mileage  basis  with  the  peach  growers  of  South  Carolina 
they  would  be  at  a  disadvantage  in  the  market  in  New  York. 

Mr.  TILLMAN.  You  are  si)eal*ing  relatively  of  conditions  as 
between  the  peach  growers  of  Georgia  and  South  Carolina  and 
the  peach  growers  of  Delaware? 

Mr.  FORAKER.     I  was. 

Mr.  TILLMAN.  I  am  contending  that  it  is  unjust  and  wrong 
in  principle  and  practice  for  the  railroad  to  charge  the  peach 
growers  within  40  or  50  miles  of  New  York  as  much  as  they 
charge  us  in  South  Carolina,  900  miles  off.  I  will  stand  and 
die  by  that  proposition. 

Mr.  FORAKER.  It  is  all  wrong  when  it  applies  to  South 
Carolina  and  Delaware,  but  it  is  all  right  when  it  applies  to 
South  Carolina  and  Georgia. 

Mr.  TILLMAN.  They  are  relatively  as  far  from  New  York 
one  as  the  other.     There  may  be  75  miles  difference. 

Mr.  FORAKER.     Yes ;  or  150  or  200  miles,  I  should  think. 

Mr.  TILLMAN.     No. 

Mr.  FORAKER.     Yes. 

Mr.  TILLMAN.     I  do  not  care  ;  say  200  miles. 

Mr.  FORAKER.  I  will  assume  that ;  but  it  does  not  make  any 
difference  whether  it  is  75  miles  or  150  miles  or  200  miles.  It  is 
a  great  principle  I  am  talking  about. 

Mr.  TILLMAN.  I  stand  by  the  Declaration  of  Independence 
side  of  it,  and  you  have  a  new  idea  of  it. 

Mr.  FORAKER.  I  have  not  any  new  idea.  It  is  new  only  to 
the  Senator  from  South  Carolina. 

Mr.  TILLMAN.     I  heard 

Mr.  FORAKER.  Let  me  put  another  question  to  the  Senator, 
which  is  suggested  to  me  by  the  Senator  from  West  Virginia 
[Mr.  Elkins].  But  I  want  to  answer  first  about  the  citrus- 
fruit  growers  of  California.  [To  Mr.  Elkins.]  Remind  me  of 
the  cotton  later. 

The  citrus-fruit  growers  of  California  brought  suit,  in  which 
they  asserted  that  they  ought  to  be  given  the  right  to  route 
their  own  fruit;  that  they  ought  to  have  the  right  to  determine 
over  what  roads,  shipping  from  California  to  New  York,  their 
fruit  should  go.  The  railroads  contended  that  they  ought  to  be 
allowed  to  control  the  routing.  The  Supreme  Court  decided 
u]i<)n  the  facts  as  well  as  the  law  of  the  case  that  the  roads  had 
that  right  and  should  have  that  right;  but  what  were  the  facts? 
Why  is  it  the  fruit  growers  (if  California  are  making  complaint? 
In  that  case  it  was  established  without  any  contradiction,  be- 
yond any  question  whiitever,  by  testimony  that  was  agreed  to 
he  correct,  that  the  shii>i)ers  wanted  to  control  the  routing  so 
that  they  might  divert  their  fi-cigli*  I'rst  to  one  road  and  then 
to  another,  that  tliey  might  demand  a  rebate  from  them.  And 
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one  fruit  company  had  oxnetod  in  two  or  tln-ee  years'  time  prior 
to  the  bringing  of  that  suit  a  hundred  and  seventy-live  tliousand 
doHars  of  rel)ates — the  very  thing  we  are  trying  to  break  up. 
If  it  had  not  been  for  the  court  intervening  to  set  aside  tlie  order 
of  tlie  t'ommission  and  ])riihil)iting  and  breaking  up  that  kind 
of  l)ad  practice,  it  wouhl  still  be  going  on. 

:Mr.  TILLMAN.     IMr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
further  to  the  Senator  from  South  Carolina? 

Mi:  FORAKER.     Cert:;inly. 

Mv.  TILLMAN.  The  Senator's  principle  is  erroneous  and 
wrong  again.  If  the  Senator  himself  were  going  from  here  to 
California,  and  some  ticket  agent  said,  "  I  am  going  to  ship  you 
via  Cincinnati  and  St.  Louis  and  Denver,  and  you  shall  not  go 
any  other  way,"  the  Senator  from  Ohio  would  kick,  and  kick 
very  hard.  He  would  not  be  bulldozed  in  any  such  manner. 
The  man  who  has  something  to  ship,  and  knows  that  he  can 
get  it  to  market  quicker  and  to  his  advantage  by  one  road,  has 
a  right  to  ship  it  over  that  road. 

Mr.  FORAKER.  The  record  shows  it  got  to  market  quicker 
■when  the  railroad  routed  it  and  when  no  I'ebate  was  at  stake 
than  when  the  shipper  routed  it. 

Let  us  think  for  a  moment  about  this  mileage  basis.  I  am 
standing  here  by  the  side  of  the  Senator  from  Iowa  [Mr.  Al- 
lison]. He  represents  an  agricultural  State.  They  send  great 
<iuantities  of  grain  of  every  kind  to  the  seaboard  cities ;  some 
for  consumption  there,  most  of  it  for  export,  perhaps. 

Now,  if  they  were  to  be  charged  according  to  the  mileage 
basis,  what  would  be  the  effect  upon  them?  You  can  better 
imagine  it  than  describe  it.  The  farmers  of  Iowa  compete  in 
the  markets  of  New  York  and  Boston  with  the  farmers  of  Ver- 
mont and  New  Hampshire  and  New  York  on  butter  and  eggs 
and  clieese  and  all  kinds  of  dairy  products,  and  they  compete 
because  they  are  able  to  get  practically  the  same  rate.  If  the 
farmers  of  New  York  and  Vermont  and  New  Hampshire  are 
charged  too  high  rates,  they  have  a  right  to  complain.  But  if 
their  rates  are  reasonable,  and  the  roads  reduce  rates  to  a  low 
standard  to  enable  people  who  have  butter  and  eggs  and  niillc 
in  Iowa  to  send  their  products  to  the  eastern  markets  and  sell 
them  there,  it  is  a  great  blessing  to  the  whole  country.  It  is  a 
;good  thing  for  Iowa.  The  mileage  basis  would  take  away  from 
Iowa  all  possibility  of  competing  in  New  York  with  New  Hamp- 
shire and  Vermont,  and  lose  to  that  people  that  market. 

jMr.  GALLINGER.  If  the  Senator  will  permit  me,  it  must  be 
a  good  thing  for  the  consumer. 

:Mr.  FORAKER.  Just  as  I  was  going  to  say,  as  the  Senator 
from  New  Hampshire  has  well  suggested,  it  is  a  good  thing  for 
the  people  of  Iowa,  and  a  better  thing  still  for  the  people  of 
New  York  and  Boston.  Those  great  cities  could  not  draw  from 
near  by  a  sufficient  supply  to  enable  them  to  have  butter  and 
eggs  and  milk  and  all  these  products  which  are  brought  these 
long  distances  under  the  present  system.  They  could  not  have 
them  at  reasonable  prices,  except  only  under  the  system  we 
have.     They  could  not  have  them  under  the  mileage  system. 

Mr.  TILL:\IAN.     Will  the  Senator  permit  me? 

Mr.  FORAKER.     I  want  to  ask  the  Senator  from  South  Car- 
olina about  the  cotton  mills. 
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Mr.  TILLMAN.  I  will  meet  the  Senator  on  the  cotton -mill 
basis  or  any  other  basis.  I»nt  I  want  to  ask.  Does  he  iningine 
that  any  milk  was  ever  shipped  into  New  York  City  from  Iowa? 

Mr.  FOKAKEU.     I  am  told  it  is. 

Mr.  TILLMAN.     It  is  condensed  milk,  then. 

Mr.  FORAKER.     No. 

Mr.  TILLMAN.     That  would  go 

Mr.  FORAKER.  Governor  Cummins  testified  before  our  com- 
mittee,   as    I    remember    it   now,   to   the   fact   that   butter   and 


:Mr.  TILLMAN.     Oh ! 

Mr.  FORAKER.     And  dairy  products- 


Mr.  TILLMAN.     Butter  and  eggs  possibly. 

Mr.  FORAKER.  Well,  it  is  possible  no  milk  is  shipped  that 
long  distance 

Mr.  TILLMAN.     No  milk,  Senator. 

Mr.  FORAKER.  Take  out  the  milk,  then.  I  am  not  trying 
to  establish  any  one  fact,  but  a  great  principle. 

Mr.  TILL:\IAN.  I  want  the  Senator  just  to  look  at  this  as- 
pect of  it.  The  farmer  in  Vermont,  New  York,  and  Connecticut 
is  competing  with  the  farmer  in  Iowa. 

Mr.  FORAKER.     Certainly  he  is. 

Mr.  TILLMAN.  Wiiat  about  the  manufacturer  in  New  York, 
Connecticut,  and  Vermont,  who  has  his  goods  protected  by  the 
tariff  and  then  is  allowed  to  buy  in  the  American  market?  This 
is  a  new  idea.  It  is  another  protective  tariff  against  the  farmer 
in  the  near-by  States  in  favor  of  the  farmer  in  Iowa,  is  it  not? 

Mr.  FORAKER.  The  Senator  from  West  Virginia  [Mr. 
Elkins]  was  calling  my  attention  just  then,  and  the  Senator 
will  pardon  me. 

Mr.  TILLMAN.  The  Senator  from  West  Virginia  will  have 
enough  to  do  to  bother  me  on  his  own  hook  without  trying  to 
whisper  into  the  ear  of  the  Senator  from  Ohio. 

Mr.  FORAKER.  He  was  not  addressing  himself  to  what  the 
Senator  is  just  now  talking  about,  and 

Mr.  TILLMAN.     I  was  just  trying  to  get  the  Senator's  view. 

Mr.  FORAKER.     Between  both  I  did  not  hear  either. 

Mr.  TILL:MAN.  I  want  the  Senator's  view  on  the  relative 
justice  of  the  idea  that  the  farmer  in  these  near-by  States 
around  New  York  City  and  Boston  has  to  compete  with  the  far- 
away farmer  in  Iowa.  The  railroads  give  the  farmer  in  Iowa 
the  advantage  of  low  rates  relatively  as  compared  with  tlie 
near-by  farmer,  while  your  New  York  and  Massachusetts  manu- 
f.'icturer  is  protected  by  the  tariff  against  competition  from  any- 
body who  might  come  into  the  field  against  him. 

Mr.  FORAKER.  No  American  manufacturer  is  thus  pro- 
tected against  other  American  manufacturers.  All  American 
manuf.-icturers  are  put  on  an  equality  under  the  law. 

Mr.  T1L]>.MAX.  Of  course;  and  I  want  the  farmers  to  be  on 
an  equality  under  the  law. 

Mr.  FORAKER.  And.  Mr.  President,  no  class  of  people  have 
a  higher  protective  tariff  levied  on  the  imiiortation  into  this 
country  of  th(»  products  they  bring  forth  tlian  the  fanner. 

Mr.  TILLM.VN.  Yet  the  Senator  is  right  liere  arguing  for  the 
protection  of  Ihe  Iowa  farmer  against  the  New  York  farmer 

Mr.  FORAKER.     No. 

Mr.  TILLMAN.  By  a  railroad  rate  discrimination  in  his 
favor. 


31 

Mr.  FORAKER.  That  is  simply  one  of  the  niysterios  of  the 
tariff  the  Seii.-itor  has  not  yet  fnlly  sounded  the  depths  of.  The 
Iowa  farmer  wants  not  only  to  produce  butter  and  e,i,'irs.  hut  he 
wants  some  place  to  sell  his  butter  and  eii^'s  ;  and  if  there  was  a 
manufactory  flourishing;  about  him,  he  would  have  a  home  mar- 
ket there;  and  if  they  do  not  take  all  he  has  to  sell,  he  can  ship 
it  off  to  New  York,  if  he  can  And  some  railroad  that  will  carry  it 
at  a  rate  cheap  enough  to  enable  him  to  sell  it  when  he  gets 
there  in  competition  with  the  same  products  from  near-by  points. 

Mr.  BAILEY.     Mr.  I'resident 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

:Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  If  it  be  true  that  the  distance  is  so  great  that 
on  a  mileage  basis  the  people  of  New  York  could  not  be  provided 
with  the  chickens  and  eggs  from  Iowa,  to  which  the  Senator 
refers,  would  not  the  necessary  result  of  that  be  that  many  of 
the  industries  which  are  now  concentrated  in  New  York  would 
be  comi>elled  to  go  nearer  to  the  chickens  and  eggs  in  Iowa  in 
order  to  give  their  operatives  cheaper  supplies?  And  the  effect 
of  that  would  be  a  wider  and  a  juster  distribvition  of  the  popu- 
lation and  wealth  in  this  country. 

'Slv.  FORAKER.  That  is  a  very  interesting  question,  and  we 
will  take  it  up  and  discuss  it  when  we  come  to  take  up  the 
revision  of  the  tariff. 

Mr.  TILLMAN.     This  is  the  tariff. 

Mr.  FORAKER.  It  is  too  broad  a  subject  for  me  to  under- 
take to  deal  with  in  the  midst  of  a  speech  that  is  devoted  to 
rate  making. 

Mr.  TILLMAN.  But  this  rate  making  is  in  a  sense  a  pro- 
tective tariff.  The  Senator  has  been  contending  for  a  protective 
tariff"  by  the  railroads  in  behalf  of  the  western  farmer  and 
against  the  farmers  of  New  England  and  New  York. 

:Sh:  FORAKER.  Mr.  I'resident,  if  the  Senator  will  allow  me 
to  use  the  word  politely,  I  will  not  allow  him  to  becloud  the 
issue.  ^Ve  are  talking  about  rate  making  and  I  have  said  all 
the  while,  in  the  cases  I  have  been  putting  for  illustration,  that 
the  question  is,  whether  the  near-by  rate  was  an  unjustly  high 

rate. 

Mr.  BAILEY.     :Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
fui-ther  to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  I  will  simply  remind  the  Senator  from  Ohio 
that  the  suggestion  I  made  was  directly  in  reply  to  the  argu- 
ment that  we  had  to  give  these  cheap  rates  in  order  to  get  com- 
modities to  the  centers  of  population.  I  myself  would  like  to 
take  the  centers  of  population  a  little  closer  to  the  cheaper  com- 
modities. 

Mr.  FORAKER.  If  the  Senator  will  journey  across  the  West 
he  will  And  that  the  manufacturing  industries  there  are  flour- 
ishing. He  will  find  that  they  are  springing  up  in  every  direc- 
tion. He  will  find  that  they  do  not  follow  chickens  and  eggs 
and  ducks,  but  they  grow  up  in  every  connnunity,  and  wherever 
they  do  they  constitute  a  home  market  where  the  farmers  near 
by  can  find  a  place  to  sell  their  products. 
'Mr.  ALDRICH.  And  they  are  not  going  up  any  more  rap- 
idly in  any  part  of  the  United  States  than  in  the  States  of  the 
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Senator  from  North  Carolina  and  the  Senator  from  South 
Caiolina. 

Mr.  FORAKER.  Everywhere.  That  reminds  me  that  I 
wanted  to  aslc  a  question  about  cotton. 

Mr.  TILLMAN.  Is  it,  notwithstanding,  the  fact  that  most  of 
our  goods  are  shipped  to  China  in  competition  with  Germany  and 
England  and  have  not  a  dollar  of  protective  tariff  on  them,  but 
iu  the  open  field,  with  no  favors  to  anyone? 

Mr.  FORAKER.  Can  any  man  inform  me  where  they  have 
a  higher  tariff  than  Germany  has? 

Mr.  TILLMAN.  I  mean  exports.  We  go  to  China  to  sell 
cloth  in  competition  with  Germany  and  England,  and  we  do  not 
get  the  benefit  of  any  protective  tariff.  Therefore  we  do  not  get 
a  squai'e  deal  when  our  railroad  rates  are  all  in  the  interest  of 
New  York,  and  we  can  not  get  any  fair  play  in  the  fixing  of 
rates. 

Mr.  FORAKER.  No  other  country  gets  any  such  benefit 
as  that  to  which  the  Senator  refers.  But  let  me  tell  the  Senator 
what  his  State  is  getting  great  benefit  from,  and  that  is  from 
the  system  of  rate  making  that  is  now  employed.  That  has 
been  the  case  especially  during  the  last  ten  or  fifteen  or  twenty 
years.  Perhaps  as  recently  as  twenty  years  ago  the  first  cot- 
ton mills  were  started  in  South  Carolina,  North  Carolina,  and 
Georgia,  in  competition  with  the  cotton  mills  of  New  England, 
and  now  already  those  cotton  mills  have  increased  in  number 
and  in  capacity  until  they  are  practically  equal  in  number  and 
capacity  to  the  cotton  mills  of  New  England.  And  they  have 
a  great  advantage  over  the  cotton  mills  of  New  England — they 
are  near  by  where  the  cotton  is  grown. 

Mr.  ALDRICH.  Will  the  Senator  allow  me  to  interrupt 
him? 

Mr.  FORAKER.     Certainly. 

Mr.  ALDRICH.  There  are  no  manufacturers  in  the  United 
States  who  get  more  material  benefit  from  the  protective  tariff" 
than  the  cotton  manufacturers  of  South  Carolina.  They  under- 
stand it,  too.  The  Senator  from  South  Carolina  may  not,  but 
the  manufacturers  do. 

Mr.  TII>l;MAN.  Possibly  they  do,  and  possibly  the  Senator 
from  Rhode  Island  could  explain  how  and  why  this  is  true. 

Mr.  ALDRICH.  I  do  not  want  to  interrupt  the  speech  of 
the  Senator  from  Ohio  by  an  explanation  now. 

Mr.  TILLMAN.  For  my  part  I  simply  gave  this  illustration 
of  the  condition — that  the  cotton  manufacturers  of  my  State, 
so  far  from  getting  any  benefit  from  the  protective  tariff  at 
home,  have  to  ship  their  cotton  to  China  to  get  a  market. 

Mr.  FORAKER.  A  great  many  other  people  have  to  ship  to 
China  to  get  a  market.  In  our  country  here  at  home  we  con- 
sume all  our  necessities  call  for — all  the  cotton  from  the  South 
as  well  as  every  (.ther  in-Dduct  that  is  brought  forth  in  this 
country,  whether  in  the  South  or  in  the  North;  and  for  the 
suriilus  which  we  have  we  nuist  find  markets  abroad.  They 
send  from  South  Carolina  to  China  only  the  surplus.  If  they 
can  sell  their  cotton  here  at  liome  they  sell  it  here  at  home, 
in  New  York,  for  instance,  and  other  near-by  markets.  They 
sell  only  the  surjilns  abroad.  We  send  only  our  suri)lus  wheat 
and  corn  and  otlicr  fai-m  products  abroad,  ^\'e  consume  every- 
thing in  this  land  tliat  wo  can.  and  we  consume  almost  an  in- 
comprehensible amount  of  the  agricultural  products  that  we 
6715 


33 

bring  forth  only  because  we  liave.  under  tlio  proteetive  tariff, 
multiplied  all  kinds  of  industries,  developed  our  resources,  mui- 
tiplied  every  kind  of  business  institution,  and  given  employ- 
ment at  good  wages  to  the  tens  of  millions  of  people  who  toil. 

Mr.  TII.LlNrAN.  Nevertheless  I  should  like  to  have  the  Sena- 
tor from  Ohio  or  either  of  the  Senators  inform  me  in  what  way 
a  manufacturer  in  South  Carolina  who  is  shipping  his  product 
to  China  gets  any  benefit  from  the  protective  tariff  here. 

Mr.  FOUAKER.     I  was  telling  the  Senator. 

Mr.  TILLMAN.     The  Senator  then  is  very  kind. 

Mr.  FORAKER.  He  gets  the  same  benefit  througii  the  pro- 
tective tariff  that  I  suggested :  but.  ?*Ir.  President,  here  is  the 
benefit  which  the  Senator  refuses  to  see. 

Mr.  TILLMAN.     The  difference  is  this 

Mr.  FORAKER.  He  nuist  see  it.  What  is  the  ontton  crop 
of  the  South? 

Mr.  TILL:nlvN.  Last  year  about  ten  and  a  half  or  ten  and 
three-quarter  million  bales. 

Mr.    FORAKER.     How    much    of    it    was    consumed    in    this 

country  ? 

Mr.  TILLMAN.     About  4.000,000  bales. 

Mr.  FORAKER.     Where  was  it  sold?     Who  used  it? 

Mr.  TILLMAN.  Does  the  Senator  mean  the  cloth V  We  had 
to  send  ours  abroad,  whereas  you  sold  yours  right  around  here, 
because  it  was  a  liner  character  than  ours.  You  sui)ply  the 
home  market  with  finer  goods,  which  would  be  otherwise  sup- 
plied by  Euroiie  if  there  was  no  protective  tariff'. 

Mr.  FORAKER.  In  other  words,  you  do  not  make  a  desir- 
ably product,  and  therefore  you  can  not  sell  it  to  Americans. 
South  or  North,  and  you  send  it  off'  to  the  Chinaman  or  to  some- 
body else  who  must  have  cotton,  and  he  takes  it  from  the  South 
becjnise  he  can  not  get  it  from  the  East. 

But,  Mr.  President,  if  the  Senator  did  not  sell  in  this  coim- 
try  4.000.000  bales — and  he  could  not  if  we  did  not  have  a  i)ro- 
tective  system  that  had  developed  our  industries  and  made  a 
demand  for  it  at  home — he  would  have  to  sell  the  whole  ten 
million  and  a  half  bales  in  China  and  then  so  glut  the  China 
market  that  he  would  not  get  half  the  price  he  is  getting  now. 

Mr.  ALDRICH.  I  was  about  going  to  remark  that  if  the  mar- 
ket were  confined  to  China  it  would  not  be  open  for  sixty  days. 

Mr.  FORAKER.  Now.  there  is  another  question  the  Senator 
was  talking  about,  that  the  rate  should  be  just  and  reasonable, 
and  the  Senator  from  Texas  [Mr.  Bailey]  insists  that  we  shall 
strike  out  "  fairly  remunerative  "  and  insert  "  just  compensa- 
tion." I  want  somebody  to  explain  that  term.  The  Senator  is 
interested  in  the  cotton  mills  of  northern  Georgia,  and  in  North 
Carolina  there  are  some,  and  in  South  Carolina,  I  believe,  a 
large  number. 

Mr.  OVERMAN.  In  North  Carolina  there  are  more  than  in 
any  other  State  in  the  Union. 

Mr.  FORAKER.  I  thought  that  was  true,  but  I  was  not  sure 
about  it. 

Mr.  BACON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Georgia? 

;Mr.  FORAKER.  Let  me  ask  this  question,  and  then  I  will 
yield  to  the  Senator.  Cotton  is  assembled  at  Memphis.  It  is  a 
short  haul  across  the  country  to  the  cotton  mills  of  the  South. 
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1  do  not  know  how  mur-b  it  will  he  worth  a  l>nle  to  haul  it  across, 
hut  just  for  illustration  we  will  say  it  is  worth  .$2  a  bale. 
That  may  be  a  very  ridiculous  figure  to  make  ;  I  do  not  know 
anj-thing  about  what  the  rate  should  be.  But  it  is  a  short 
haul  across  the  country  to  the  cotton  mills  of  the  South.  It  is 
twice  or  three  times  as  long  a  haul  from  Memjihis  north  by 
the  way  of  Cincinnati  and  then  northeast  to  the  cotton  mills 
of  New  England.  And  yet  what  is  the  result  on  rate  making? 
The  result  is  that  unless  the  cotton  mills  of  New  England  can 
get  a  rate  that  is  substantially  the  equivalent  of  the  rate  the 
cotton  mills  of  the  South  get.  all  the  cotton  will  go  to  the  cotton 
mills  of  the  South,  and  the  New  England  mills  will  have  to  go 
out  of  business.  The  railroads  of  the  South,  therefore,  a  stand- 
ard being  tixed  on  a  reasonable  rate  to  the  cotton  mills,  con- 
form to  that,  and  they  give  the  same  kind  of  rate  to  New  Eng- 
land, and  thereby  the  New  England  mills  get  cotton. 

Now,  the  Senator  from  Texas  has  returned.  I  asked  him,  in 
his  absence,  without  observing  that  he  was  absent  until  I  had 
asked  it,  to  define  this  term,  "  just  compensation ;  "  and  I  was 
about  to  illustrate  the  difficulty  I  have  in  regard  to  it. 

If  by  just  compensation  we  are  to  fix  a  rate  that  measures  the 
service  rendered  and  we  fix  that  rate  for  a  haul  of  400  miles 
across  the  country  to  the  cotton  mills  of  the  South,  what  are  we 
to  name  as  a  rate  for  1,200  miles  to  the  cotton  mills  of  New 
England?  Is  it  to  be  three  times  as  much?  It  is  all  cotton;  it 
all  comes  from  the  same  point;  it  all  goes  to  the  mills;  and  if 
"  just  compensation  "  is  to  be  the  term  employed,  w^hat  do  we 
mean  by  it?  I  do  not  ask  this  in  a  controversial  sense.  I  ask 
it  to  get  light  on  it.  I  know  it  is  difficult,  as  the  Senator  from 
Texas  said  the  other  day,  to  adopt  any  term  that  is  sufficiently 
definite  to  enable  us  to  conform  to  it  without  having  difficulty. 
That  is  the  practical  effect  of  what  the  Senate  said. 

Now,  to  take  another  case,  does  it  cost  the  railroad  any  more, 
and  therefoi'e  would  the  railroad  be  entitled  to  any  more  pay, 
if  we  are  to  measure  its  charge  by  the  rule  of  just  compensa- 
tion, to  haul  a  carload  of  dry  goods  from  New  York  to  Chicago 
than  it  would  a  carload  of  corn  or  pumpkins  from  Chicago  back 
to  the  city  of  New  York,  the  same  distance,  over  the  same  road, 
and  in  the  same  car,  probably,  the  same  motive  power,  the  same 
capital,  the  same  crew  who  are  to  be  employed?  How  are  we  to 
determine  what  is  just  compensation  in  the  one  case  except  only 
by  considering  what  it  costs  the  railroad  company  to  render  the 
service,  and  are  we  to  apply  that  same  rule  in  the  other  case? 

Mr.  BAILEY.  Does  the  Senator  desire  me  to  interrupt  him 
now  with  Jui  answer? 

Mr.  FOR.\KIJ]I{.  I  ])erhaps  should  not  call  on  the  Senator 
to  do  so  now.  I  only  wanted  to  say  to  the  Senator  that  I  am 
at  a  loss  to  know  how,  if  I  understand  the  term  "  just  com- 
pensation," we  could  apply  it  without  absolutely  revolutioniz- 
ing the  whole  .system  of  rate  making  in  the  country.  The  Sen- 
ator, as  he  has  employed  it,  as  I  remember,  has  always  said, 
"  just  compensation  for  the  service  rendered." 

Mr.  BAILEY.  Mr.  President,  we  can  establish  no  standard 
in  a  matter  of  this  kind — that  is,  a  pi'ecise  one;  that  is,  we 
can  fix  no  standard  with  the  precision  with  which  we  can 
weigh  or  count — but  it  seemed  to  me  that  a  standard  which 
was  definite  enough  to  protect  every  private  citizen  of  the 
United  States  in  his  property  was  definite  enough  to  protect 
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the  railroad  in  its  service:  and  I  cliose  the  words  "  jnst  coni- 
ponsation "  more  because  tliey  had  been  so  rci)catcdly  con- 
strued than  for  imy  belief  that  they  differ  from  the  words 
"just  and  reasonabie."  Indeed,  sir,  as  I  said  the  day  before 
yesterday,  if  the  law  is  to  stand,  it  can  only  stand,  in  my 
opinion, 'becaust>  the  court  will  translate  the  expression  "just 
and  reasonable"  into  the  e(juivalent  to  a  just  compensation.  I 
proposed  the  amendment  more  for  the  purpose  of  eliminating 
the  objectionable  words  "  fairly  remunerative "  than  for  any 
other  purpose ;  but,  proposin.s:  the  change.  I  thought  it  desirable 
that  the  statute  should  follow  the  Constitution. 

Now,  with  the  Senator's  permission.  I  want  to  answer  his  in- 
quiry whether  a  haul  for  1,200  miles  shall  be  charged  three 
times  the  price  of  a  haul  for  400  miles.  Of  course  it  costs  the 
same  to  load  and  unload  for  a  4-mile  haul  as  it  does  for  a 
1,200-mile  haul ;  and  making  that  allowance,  I  say  to  the 
Senator  without  the  slightest  hesitation,  that  I  believe  in  a 
mileage  basis.  I  do  not  believe  the  railroads  of  this  country 
ought  to  be  allowed  to  make  things  equal  that  God  Almighty  has 
made  unequal.  I  do  not  believe  they  ought  to  be  allowed  to  put 
a  product  from  one  place  to  another  place  as  cheap  as  the  people 
who  produce  that  product  within  a  hundred  miles  are  able  to 
put  it  there  as  against  competitors  for  a  thousand  miles. 

I  want  to  add,  and  then  I  will  not  trespass  further  upon  the 
Senator's  time  and  the  Senate's  patience,  that  I  believe  every 
community  In  this  land  is  entitled  to  the  natural  advantages  of 
its  position ;  and  if  it  had  not  been  for  the  advantage  in  freight 
rates  which  has  been  given  to  the  North  and  East,  the  popula- 
tion of  this  country  would  have  been  better  distributed,  and 
its  wealth  would  have  gone  with  that  distribution. 

Mr.  FORAKER.  Mr.  President,  the  Senator  has  now  defined 
"  just  compensation "  as  I  thought  he  would  be  compelled  to 
define  it  if  I  understood  the  sense  in  which  he  had  been  em- 
ploying the  term  :  in  other  words,  it  is  only  another  way  of 
reaching  a  mileage  basis  on  which  to  fix  rates.  Let  me  say 
that  is  the  vice,  for  I  believe  it  to  be  a  vice,  of  all  this  govern- 
ment rate  making  that  has  been  indulged  in  in  this  country  and 
in  every  other  country  on  the  globe. 

Mr.  BAILEY.  The  Senator  from  Ohio  will  permit  me  to 
say  that  he  connects  two  entirely  independent  answers.  To 
say  that  a  man  is  entitled  to  a  just  compensation  for  his  service 
does  not  necessarily  involve  the  further  proposition  that  that 
service  shall  be  measured  on  a  mileage  basis.  In  fact,  I 
stated  to  the  Senator  in  the  very  beginning  of  the  statement, 
that  the  cost  of  loading  and  unloading  was  the  same  whether 
the  shipment  was  for  4  miles  or  4,000  miles.  And  there  are 
other  elements. 

I  do  not  pretend  to  say,  and  I  would  not  be  willing  to  see 
any  law  pretend  to  say  what  the  elements  are,  because  that  is, 
as  the  courts  said  in  the  Monongahela  case,  largely  a  judicial 
question ;  but  I  simply  express  my  own  belief  that  it  would  be 
better  to  have  a  mileage  basis,  and  thus  give  every  place  the 
natural  advantages  of  its  position.  But  even  a  mileage  basis 
would  not  necessarily  mean  that  the  price  for  a  given  haul 
between  two  places  of  10  miles  should  be  exactly  the  same  as 
the  price  for  another  given  haul  between  two  other  places  of 
10  miles,  because  circumstances  and  conditions  might  make 
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one  a  just  conipensatioii,  while  another  either  more  or  less 
than  that. 

Mr.  FORAKER.  I  shouhl  have  qualified  the  remark  I  made 
by  saying  the  Senator  would  have  to  come,  if  he  followed  the 
rule  he  has  announced,  to  at  least  approximately  a  milenge 
basis.  Of  course  in  all  these  illustrations  you  eliminate  the 
loading  and  unloading.     It  is  the  haul  we  are  talking  about. 

Mr.  GALLIXGER.     Mr.  Prest 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  New  Hampshire? 

Mr.  FORAKER.     Certainly. 

Mr.  GALLINGER.  I  was  about  to  suggest  that  if  the  prin- 
ciple of  mileage  rates  is  good  for  ordinary  freight,  it  must  be 
good  for  express  matter  as  well.  Perhaps  the  Senator  from 
South  Carolina  and  the  Senator  from  Texas  believe  that  we 
ought  to  compel  our  express  companies  to  establish  mileage 
rates.  If  it  is  good  for  that,  why  is  it  not  good  for  the  United 
States  Government  in  conveying  the  mails?  A  package  of  sec- 
ond-class matter,  for  instance,  is  carried  from  Austin,  Tex.,  to 
Boston  for  the  same  rate  that  it  is  carried  from  Lowell,  Mass., 
to  Boston.  Now,  is  it  a  wrong  that  is  being  perpetrated  upon 
the  people?  I  simply  suggest  that  if  w'e  are  going  to  adopt  this 
principle  we  ought  to  adopt  it  all  along  the  line. 

Mr.  FORAKER.  Let  me  give  the  Senator  from  Texas  an 
illustration  of  each  connnunity  having  the  benefit  of  its  natural 
advantages  that  are  given  it  by  the  Creator  of  the  universe. 

Only  recently,  within  the  last  few  months.  I  saw  in  a  news- 
paper an  account  of  the  shipment  of  some  steel  rails  from  Pitts- 
burg to  Galveston.  What  was  the  character  of  that  shipment? 
The  rails  were  shipped  first  to  New  York  and  then  they  were 
shipped  by  rail  back  through  IMttsburg  to  Galveston,  and  at  a 
lower  rate  than  could  be  obtained  by  shipping  directly  from 
Pittsburg,  and  enough  lower  to  make  it  an  inducement  to  go  to 
New  York  to  start  the  shipment.  Why  was  it?  Because  Gal- 
veston had  as  to  shipments  made  from  New  York  an  advantage 
the  Almighty  had  given  her  that  she  did  not  have  as  to  the  ship- 
ment made  from  Pittsburg.  When  the  rails  were  once  in  New 
York  the  shipper  had  an  option  to  send  them  by  ocean  to  Gal- 
veston or  send  them  by  rail  to  Galveston,  and  the  water  trans- 
portation, which  the  good  Lord  made  provision  for,  was  so  much 
cheaper  that  the  manufacturer  at  Pittsburg,  not  subject  to  that 
kind  of  competition,  could  more  cheaply  ship  to  New  York  and 
from  there  ship  to  Galveston. 

Mr.  TILLMAN.  Will  the  Senator  allow  me  to  ask  him  a 
question? 

Mr.  FORAKER.    Certainly. 

Mr.  TILLMAN.  The  Senator  said  that  the  good  Lord  had 
something  to  do  with  the  Galveston  rate  from  New  York. 

Mr.  FORAKER.  I  will  retract  that  if  the  Senator  objects 
to  it. 

Mr.  TILLMAN.  Then  did  the  devil  have  anything  to  do  with 
the  shipment  there  and  back  to  (Jalveston? 

Mr.  FORAKER.  I  think  the  good  Lord  made  the  conditions 
out  of  which  it  grew. 

Mr.  TILLMAN.  I  am  speaking  about  the  devil  having  to  do 
with  the  other  thing. 

Mr.  FORAKER.  There  is  no  devil  in  it;  there  is  nothing 
mysterious  in  it;  there  is  nothing  but  .sound  business  common 
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sense  In  it.  Why  is  it  that  the  shipper  in  New  York  can  ship 
all  the  way  across  the  continent  to  San  Francisco  at  a  dollar 
a  hnndred  and  will  be  charged  for  a  shipment  to  DenAcr  or 
Salt  Lake,  only  half  the  distance,  twice  that  much.  It  is  because 
the  shipper  at  New  York  can  ship  by  water,  and  the  railroad, 
if  it  wants  the  business  at  all.  must  meet  water  competition — 
that  is,  all  the  trallic  will  bear,  if  it  is  to  go  by  rail. 

Mr.  TILLMAN.  Will  the  Senator  allow  me  to  ask  him  a 
question? 

Mr.  FORAKER.     Certainly. 

Mr.  TILLMAN.  I  have  understood,  and  I  think  I  have  seen 
It  stated,  that  the  pottery  manufacturers  in  England  have  got 
such  a  low  rate  across  the  Atlantic  and  by  rail  to  Chicago  that 
they  not  only  ship  across  the  ocean,  but  they  also  ship  right 
through  East  Liverpool,  or  some  other  pottery-manufacturing 
center  in  his  own  State,  and  they  get  lower  rates  from  Liver- 
pool right  through  this  place  to  Chicago  than  the  East  Liver- 
pool pottery  manufacturers  get  from  East  Liverpool  to  Chicago. 
I  say  that  is  infamous.  Now,  I  will  fight  on  that  until  I  get  it 
straight,  if  I  live  long  enough. 

Mr.  FORAKER.  Mr.  President,  I  have  two  remarks  to  make 
about  that.  In  the  first  place,  the  shipper  of  pottery  from 
England  or  Germany  to  points  in  the  United  States  has  the 
election  between  half  a  dozen  different  ship  lines  and  half  a 
dozen  railroads  after  he  gets  into  this  country,  and  it  is  their 
competition,  one  with  another,  that  he  gets  the  benefit  of, 
whereas  as  to  East  Liverpool — and  there  is  no  place  in  the 
world  that  I  have  more  interes't  in  than  I  have  in  East  Liver- 
pool, and  no  interest  and  no  industry  that  I  take  more  pride 
in  than  I  do  the  pottery  industry  at  East  Liverpool — they 
have  only  one  road,  perhaps — I  do  not  know  what  the  given 
case  may  be — but  it  is  competition  that  does  it.  It  is  not  the 
rate  maker.  The  man  who  fixes  the  rate  for  the  carrier  does 
not  want  to  make  a  rate  lower  than  is  reasonable,  but  he  wants 
to  make  it  low  enough  to  get  the  business.  They  make  the  very 
lowest  rate  they  can  afford. 

The  second  thing  I  want  to  say  is  that  I  tried  to  get  another 
amendment  in  this  bill  in  the  Interstate  Commerce  Committee 
that  would  at  least  have  partially  covered  that  very  thing,  but 
I  could  not  get  the  support  of  the  Senator  from  Iowa  [Mr. 
Dolliver].  I  suppose  he  did  not  think  it  was  efficient,  but  I 
thought  it  was. 

Mr.  DOLLIVER.  I  understand  the  Senator  from  Ohio  to 
regret  that  he  did  not  have  my  support  for  an  amendment  he 
offered  in  committee. 

:\Ir.  FORAKER.  I  did  not  know  the  Senator  from  Iowa  was 
in  the  Chamber,  but  I  will  say  that  I  do  not  think  I  had  his 
active  support  on  that.  I  intended  to  refer  to  the  Senator  from 
South  Carolina. 

Mr.  DOLLIVER.  Mr.  President.  I  do  not  remember  that  the 
proposition  of  the  Senator  from  Ohio  ever  came  to  a  decision 
in  the  committee.  My  only  opinion  formed  and  expressed  upon 
it  was  that  in  undertaking  to  settle  the  problem  of  the  American 
merchant  marine  he  was  overburdening  a  somewhat  heavy  sub- 
ject by  the  addition  of  a  matter  that  would  create  more  contro- 
versy than  railroad  rate  legislation, 

Mr.  TILLMAN.     Mr.  President 
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Mr.  FORAKER.  I  hope  the  two  Senators  will  allow  uie  to 
state  what  I  was  about  to  state. 

Mr.  TILLMAN.  Will  the  Senator  allow  me  to  comment  on 
that  last  statement  before  he  goes  to  a  second  one? 

Mr.  FORAKER.  Certainly ;  I  will  do  anything  to  oblige  the 
Senator  from  South  Carolina. 

Mr.  TILLMAN.  I  want  to  ask  the  Senator  if  he  did  not  think 
it  was  wrong  that  the  manufacturers  of  pottery  in  East  Liver- 
pool, who  are  endeavoring  to  compete  with  England,  should 
have  their  necks  broken  or  their  profits  destroyed,  and  the  pro- 
tective traiff — which  he  and  his  colleagues  have  been  .so  indus- 
triously manufacturing  or  creating  for.  lo,  these  many  years, 
to  protect  American  industries — I  want  to  know  if  it  is  right 
for  the  railroads  to  annul  the  protective  tariff  in  the  interest 
of  American  industry  in  order  that  the  railroads  may  dis- 
criminate between  Americans? 

Mr.  FORAKER.  Mr.  President,  there  is  a  good  deal  that  I 
assent  to  in  what  the  Senator  has  said,  and  a  good  deal  that  I 
do  not  assent  to.  The  protective  tariff  was  not  responsible  at 
all  for  the  rates  that  were  given  in  the  cases  mentioned  by  the 
Senator. 

Mr.  TILLMAN.  But  it  is  responsible  for  the  growing  up  of 
the  pottery  industry  at  East  Liverpool. 

Mr.  FORAKER.  Yes ;  the  protective  tariff  is  responsible  for 
that. 

Mr.  TILLMAN.  Do  you  want  to  break  up  the  protective  tariff 
and  destroy  its  benefits  to  the  American  manufacturers  there, 
drive  them  out  of  business,  and  have  their  industry  destroyed 
by  the  unjust  discriminations  against  them  by  these  railroads? 

Mr.  FORAKER.  Well,  ]Mr.  President,  if  the  Senator  would 
go  to  East  Liverpool,  he  would  not  see  anybody  being  driven  out 
of  business. 

Mr.  TILLMAN.  Well,  they  have  been  squealing  because  their 
profits  are  less.     That  they  are  squealing  is  very  certain. 

Mr.  FORAKER.  If  the  Senator  had  been  in  East  Liverpool 
during  the  last  Cleveland  Administration  he  would  have  seen 
people  out  of  business — thousands  of  them. 

Mr.  GALLINGER.     And  heard  them  "  squealing,"  too. 

Mr.  FORAKER.  Yes;  and  the  Senator  would  have  heard 
them  squealing,  too — squealing  loud  and  long.  But  now  no- 
body is  out  of  business  there.  I  think,  however,  the  producers 
of  pottery  at  East  Liverpool  are  subjected  to  a  disadvantage 
that  I  would  be  glad  to  relieve  them  from.  When  we  were 
proposing  to  legislate  about  interstate  commerce,  having  the 
same  power  to  legislate  about  foreign  commerce  that  we  have 
to  legislate  about  interstate  commerce,  it  was  my  idea  that  we 
might  save  for  American  ships  all  this  freight  brought  into 
this  country  and  transported  into  the  interior  by  reason  of  this 
competition  at  lower  rates  than  are  charged  on  sliii)uicnts  from 
ports  of  entry  to  some  of  the  interior  points,  and  that  those 
lower  through  rates  should  not  be  allowed  unless  those  goods 
were  carried  in  ships  of  American  ivgistry. 

I  do  not  think  I  was  loading  anything  on  here  that  was  not 
projK'r.  I  do  not  think  I  was  loading  anything  on  here  that 
we  should  not  put  on  here.  It  is  a  simple  proposition.  The 
testimony  shows,  the  statistics  show,  that  many  million  dol- 
lars' worth  of  i)roperty  is  brought  into  this  country  through 
ports  of  entry  and  shipped  to  inti-rior  points  on  rates  that  are 
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less  than  the  rates  are  on  the  sauie  goods  from  New  York  or 
Boston,  or  which(>v(>r  ]>i»rt  they  may  he  imported  into,  to  some 
interior  point:  and  to  that  extent  there  is  an  overcoming  of  the 
protective  tariff.  I  would  lie  ^lad  to  j,'ive  the  American  mer- 
chant marine  an  unqnalilied  rijxlit  to  carry  those  millions  of 
value,  for  it  reaches  to  millions  in  the  asrsi'egate.  The  only 
thing,  :Mr.  Tresident,  that  cripples  the  xVmerican  merchant 
marine  is  the  want  of  hnsiness.  If  we  could  get  freights  for 
American  ships,  we  would  have  again  as  grand  and  splendid 
a  merchant  marine  as  we  had  in  the  early  days  of  the  Republic ; 
and  here  we  have  a  chance 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 

Mr.  FORAKER.     In  a  moment. 

Here  we  have  a  chance  to  give  to  American  ships  some  freight, 
to  give  them  some  business,  and  thereby  cut  off  this  competition 
that  reduces  these  through  rates.  If  we  could  give  them  only 
that  which  comes  through  the  ports  with  these  lower  through 
rates,  as  we  could  by  just  adopting  the  ten  or  twenty  lines  that 
I  presented  to  the  conunlttee.  we  would  give  our  ships  enough 
business  to  put  them  on  their  feet  again. 

I  now  yield  to  the  Senator  from  South  Carolina. 

Mr.  TILLMAN.  I  want  to  ask  the  Senator  if  it  is  not  a  self- 
evident  proposition  that  the  local  traffic  is  made  to  bear  the 
burden  of  these  transcontinental  and  transatlantic  shipments, 
and  that  the  local  industries,  the  consumer!^,  and  evei-ybody  else 
concerned  are  taxed  to  support  it;  and  whether  or  not  that 
would  not  be  remedied  by  putting  into  this  bill  such  legislation 
in  regard  to  the  long  and  short  haul  as  would  prohibit  and  pre- 
vent any  carrier  from  hauling  any  goods  from  the  terminals 
right  by  the  doors  of  somebody  else  in  the  middle  of  the  line, 
and  charging  less  for  that  than  they  charge  this  man  in  the 
middle  for  hauling  either  way? 

Mr.  FORAKER.  :\Ir.  President,  I  can  not  answer  the  Sen- 
ator in  a  word,  but  I  can  conclusively  answer  him,  I  think,  in  a 
very  few  sentences.  All  the  carrier  can  charge  to  carry  freight 
from  New  York  to  San  Francisco  is  a  dollar.  It  is  that  exact 
figure,  I  believe,  on  first-class  freight.  Why?  Because  if  the 
railroads  charge  any  more  the  traffic  will  be  sent  by  water,  as 
the  water  rate  is  so  much  cheaper,  and  the  railroad  traffic  must 
take  it  at  a  dollar  or  else  not  take  it  at  all.  Inasmuch  as  the 
railroad  is  in  operation,  has  its  cars,  has  its  crews,  has  its 
entire  equipment,  is  in  business,  and  is  going  there  anyway,  it 
had  better  take  the  freight  at  a  dollar,  which  may  be  enough 
to  pay  expenses  and  keep  its  men  employed  and  possibly  yield  a 
vei-y  slight  profit.  It  must  take  it  at  an  unreasonably  low 
figure  or  else  not  take  the  business  at  all ;  and,  taking  it  at 
that,  and  getting  employment  enough  to  pay  the  men  whom  they 
must  keep  anyhow,  and  make,  possibly,  some  slight  jirofit,  just 
that  much  is  contributed  to  the  whole  sum  to  be  earned  that 
would  not  otherwise  have  been  contributed,  and  to  that  extent 
the  people  at  intermediate  points  are  relieved. 

That  all  goes  toward  lowering  the  rates  to  intermediate 
points.  The  question  is  not  whether  the  rate  to  San  Francisco 
is  too  low — for  no  rate  is  too  low — but  whether  the  rates  to 
intermediate  points  are  too  high;  but  if  it  be  only  a  reasonable 
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and  just   rate  under  all   the  circumstances,   then  the   railroad 
ousht  to  be  allowed  to  chai-.ne  it. 

Mr.  TILLMAN.  But  does  not  the  Senator  see  that  all  this 
intermediate  traffic  is  compelled  to  bear  the  burden  for  the 
benefit  of  the  extremities? 

Mr.  FORAKER.  Why,  Mr.  President,  there  is  no  burden, 
unless  the  haul  to  the  farther  point  is  at  a  loss.  We  assume 
all  the  while  that  they  are  not  hauling  at  any  loss.  It  is  better 
to  haul  at  a  slight  profit  or  even  for  operating  expenses  than  not 
to  haul  at  all. 

Mr.  TILLMAN.  Why  does  the  Senator  want  the  people  and 
the  industries  in  the  interior  to  bear  the  burden  of  this  great 
transcontinental  haul?  Why  not  make  the  fellow  quit  hauling 
if  he  can  not  haul  at  a  profit? 

Mr.  FORAKER.  Somebody  must  bear  the  burden ;  and  those 
people  who  are  at  the  terminal  points,  where  they  have  the 
advantage  of  water  transportation,  get  a  low  rate,  and  those 
who  are  at  intermediate  ix)ints  and  who  can  not  have  that  ad- 
vantage are  subject  sitmply  to  the  disadvantages  which  the 
Almighty  in  creating  this  world  imposed. 

Mr.  TILLMAN.  But  the  Senator  was  arguing  against  Gal- 
veston and  localities  on  the  Atlantic  and  on  the  Gulf  getting 
the  benefit  the  Almighty  gave  them,  saying  that  the  railr(;ads 
were  justified  in  shipping  from  Pittsburg  to  New  York  and 
then  to  Galveston 

Mr.  FORAKER.  I  was  not  inveighing  against  Galveston 
getting  the  benefit  of  her  natural  conditions.  I  was  speaking 
in  favor  of  it.  I  was  calling  attention  to  the  fact  that  she  has 
natural  advantages,  and  that  she  was  getting  the  benefit  of  them. 
Now,  let  me  give  another  illivtration. 

Mr.  TILLMAN.  Wait  a  minute.  I  want  to  call  the  Senator's 
attention  as  to  the  justice  of  making  the  people  in  the  interior 
pay  for  this  luxury  of  shipping  to  New  York  and  then  back  to 
Pittsburg. 

Mr.  FORAKER.  I  deny,  except  in  some  case  where  there  is 
an  abuse  in  fixing  the  rate,  that  there  is  any  such  burden  un- 
justly imposed.  The  question,  as  I  have  already  remarked,  is 
whether  or  not  the  people  at  the  intermediate  points  are  re- 
quired to  pay  unjust  or  unreasonable  rates.  If  it  be  only  a 
fair  rate — and  I  think  it  is  generally  conceded  that  most  of  the 
rates  that  are  complained  of  are  in  and  of  themselves  just  and 
reasonable,  and  unjust  and  unreasonable — only  in  relation  to  the 
longer  haul — if  it  be  of  that  character,  then  nothing  is  imposed 
upon  them,  unless  the  long  haul  is  at  a  loss  to  the  carrier,  and 
it  ought  never  to  haul  at  a  loss,  and  I  do  not  suppose  it  does. 

Mr.  ALDRICH.  Mr.  President,  I  sought  to  interrupt  the 
Senator  some  time  since  to  express  dissent  from  what  I  under- 
stood to  be  his  position  in  regard  to  the  significance  to  him  of 
the  words  "  just  and  reasonable  compensation,"  or  "  just  com- 
pensation for  services  rendered."  It  seems  to  me  very  clear 
that  the  Commission,  in  determining  whether  a  rate  is  just 
and  rca-sonable  or  affords  just  compensation — I  understood  that 
to  be  the  contention  of  the  Senator  from  Texas  [Mr.  Bailey] — 
nmst  take  into  consideration  all  the  circumstances  and  condi- 
tions of  each  case,  all  the  elements  which  go  to  making  up  the 
rates  by  the  railroad  companies  themselves.  The  conditions,  the 
distance,  and  every  other  condition  and  circumstance  must  bo 
tiikcii  into  consideration. 
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Mr.  BACON.  Will  the  Senator  permit  me  to  ask  him  a  ques- 
tion? 

Mr.  ALDRICH.     When  I  have  finished  the  sentence. 

A  just  and  reasonable  rate,  or  a  rate  which  affords  .iust  com- 
pensation for  the  services  rendered,  under  this  hill  does  not 
necessarily  mean  a  rate  controlled,  or  lar;,'ely  controlled,  by  dis- 
tance alone,  but  that  competition  and  every  other  condition  and 
circumstance  must  be  considered  in  connection  with  it.  A  rate 
of  four-tenths  of  a  cent  per  ton  per  mile  might  be  a  just  and 
reasonable  rate  under  one  set  of  circumstances  and  conditions, 
while  2  cents  per  ton  per  mile  would  be  a  just  and  reasonable 
rate  under  other  conditions.  Otherwise  the  enactment  of  this 
legislation  would  be  intolerable  for  nine-tenths  of  the  people  of 
this  country. 

Mr.  TILLMAN.     I  want  to  ask  the  Senator  a  questio'n. 

Mr.  ALDRICH.  I  want  to  state  what  seems  to  me  to  be  the 
construction  which  must  be  put  upon  this  bill. 

INIr.  FORAKER.  I  was  seeking  to  get  a  construction  of  the 
language  from  the  Senator  who  suggested  it— the  Senator  from 
Texas  [Mr.  Bailey]. 

Mr.  ALDRICH.  I  understand  the  Senator  from  Texas  to 
assent  to  that  proposition. 

Mr.  FORAKER.  If  the  Senator  had  said  "just  compensation 
under  all  the  circumstances  "  it  would  have  been  very  different, 

Mr.  ALDRICH.     It  seems  to  me  it  could  not  mean  anything 

else. 

Mr.  FORAKER.     But  those  words  are  not  employed. 

Mr.  BAILEY.  Will  the  Senator  from  Ohio  permit  me  to  ask 
him  a  question? 

Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  Can  the  Senator  find  a  constitution  in  this 
Union  which  says  that  when  private  property  is  taken  for  public 
use   just   compensation    under   all   the   circumstances    shall    be 

paid? 

Mr.  FORAKER.     No  constitution  says  that,  of  course. 

Mr.  BAILEY.  Then  why  should  such  language  have  been  in- 
corporated in  this  bill? 

I  say  to  the  Senator  again,  as  I  have  said  until  it  is  a  little 
tiresome  to  repeat  it,  that  I  am  trying  to  apply  to  the  railroads, 
w^hen  we  come  to  employ  their  services,  precisely  the  same  test 
that  they  apply  to  us  when  they  come  to  take  our  property. 
When  a  railroad  reaches  the  Senator's  property  and  seeks  to 
condemn  it  for  the  purpose  of  constructing  its  line,  whether 
under  the  law  of  Ohio  or  under  the  law  of  Congress,  it  must  pay 
him  a  just  compensation.  That  is  the  very  language  of  the 
constitution  of  the  Senator's  State,  and  that  is  the  language  of 
the  Constitution  of  the  Republic.  I  simply  say  that  when  the 
Senator  from  Ohio,  whether  under  the  law  of  his  State  or  under 
the  law  of  the  General  Government,  seeks  to  condemn  the  serv- 
ices of  the  railroad  he  ought  to  apply  to  it  exactly  the  same 
standard  that  it  has  applied  to  him.. 

Mr.  FORAKER.  Mr.  President,  I  quite  agree  with  the  Sena- 
tor as  to  what  is  found  in  the  Constitution  of  the  Federal  Gov- 
ernment and  of  Ohio ;  and  I  quite  agree  that  when  it  comes  to 
taking  my  property  for  a  public  use  it  is  a  judicial  proceeding 
in  which  it  is  sought  to  arrive  at  the  true  value  of  it  and  to  take 
it  at  its  true  value.  That  is  where  the  trouble  to  me  comes  in 
the  employment  of  this  term.  They  do  not  hear  anything  ex- 
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cept  only  what  is  the  proi)orty  worth,  though,  of  course,  they 
consider  all  its  surroundinj^s  in  arrivinj;  at  that.  Wlien  tlie 
Senator  says  to  a  railroad,  "  I  have  a  carload  of  silk,  and  I  want 
you  to  haul  it  for  me  from  New  York  to  Chicago ;  "  and  the 
railroad  says.  "  Very  well ;  I  will  take  it  at  a  just  compensation," 
what  is  the  measure  of  the  just  compensation?  It  is  the  service 
rendered.  It  is  not  that  the  carload  of  silk  is  worth  twice  as 
much  to  the  Senator  after  he  gets  it  to  Chicago  as  it  is  before  he 
ships  it  out  of  New  York.  That  can  not  be  taken  into  con- 
sideration any  more  than  could  the  question  that  my  property 
would  be  worth  more  to  hiin  after  he  would  condemn  it  and  pay 
me  for  it  than  it  was  while  I  owned  it. 

Mr.  BAILEY.     Mr.  President 

Mr.  FORAKER.  I  hope  the  Senator  will  bear  with  me  just 
a  moment.  What  w^ould  it  be  worth,  therefore?  The  Senator 
talks  about  just  compensation  for  the  service  rendered.  What  is 
it  worth  to  haul  it?  What  some  other  road  will  haul  it  for,  or 
how  much  capital  is  invested,  or  how  many  men  will  have  to  be 
employed,  or  how  much  motive  power  will  be  required?  All 
those  things  enter  into  consideration  if  you  arrive  at  what  is  a 
just  compensation  for  the  service  rendered. 

Mr.  BAILEY.     Mr.  President 

Mr.  FORAKER.  In  a  moment  the  Senator  can  answer. 
When  the  Senator  gets  to  Chicago  he  wants  to  haul  something 
back — or  I  do.  for  I  am  the  carrier,  I  believe,  and  he  is  the  ship- 
per— I  want  to  haul  something  back,  but  I  can  not  get  anything 
but  pumpkins,  possibly,  or  corn.  I  fill  the  car  with  them  be- 
cause somebody  offers  them,  and  we  come  to  fixing  a  rate. 
What  should  the  rate  be?  The  service  is  precisely  the  same. 
It  requires  exactly  the  same  length  of  time  to  make  the  haul, 
exactly  the  same  number  of  men  to  constitute  the  crew,  and  the 
same  motive  power.  It  is  the  same  service  all  the  way  through. 
What  is  the  rule?  That  is  what  I  want  to  get  at.  I  am  not 
trying  to  have  a  controversy  with  the  Senator.  I  am  trying  to 
get  some  explanation  of  w'hat  is  meant  by  a  just  compensa- 
tion for  services  rendered  that  I  can  apply.  I  know  what  it 
means  when  you  take  a  right  of  way  through  a  man's  farm. 
We  all  know^  that. 

Then  I  want  the  Senator  to  answer  another  question.  If  this 
is  to  be 

Mr.  BAILEY.  I  hope  the  Senator  will  allow  me  to  answer 
the  question  he  has  already  put  before  he  asks  me  another. 

Mr.  FORAKER.  If  he  likens  this  i)rocedure  to  taking  a 
man's  private  property,  such  as  a  right  of  way  through  his 
farm,  for  the  public  use,  and  that  is  a  judicial  proceeding, 
what  is  tills?  If  it  is  the  same,  is  it  not  a  judicial  proceeding, 
too? 

I  noticed  the  language  of  the  Senator  a  moment  ago.  He 
said  that  in  the  INIonongahela  case  the  Supreme  Court  of  the 
United  States  held  that  the  taking  of  private  property  for  public 
use,  as  was  done  in  that  case,  was  practicall.v — I  believe  that 
was  the  word  he  employed — a  judici;il  proceeding,  or  virtually 
a  judicial  proceeding.  The  court  held  that  it  was  actually  a 
judi<-ial  i)n)cee(ling — a  judicial  proceeding  i)ure  and  simi)le. 

Mr.   BAILEY.     No;    they  did  not.     They   never  held   that   in 
any  court  in  the  history  of  the  world.     They  held  tlie  ascertain- 
ment of  what  just  com])ensation  was  to  be  a  judicial  question ; 
but  the  right  to  take  it  is  not  judicial. 
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Mr.  FORAKER.  That  is  what  I  am  talkhig  about— tho  fix- 
ing of  the  price.  The  court  lield  tliere,  in  so  many  words,  that 
the  fixing  of  a  price  was  a  judicial  proceeding;  that  Congress 
had  no  right  to  fix  tlie  price,  and  Congress  had  no  right  to 
eliminate  any  element  of  value.  Congi-<'ss  had  undertaken  to 
eliminate  the  value  of  the  franchise,  and  said  it  should  not  be 
considered. 

Mr.  BAILEY.     Now  will  the  Senator  allow  me  to  answer? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  It  is  somewhat  surprising  that  a  Senator  with 
as  wide  an  experience  as  the  Senator  from  Ohio  should  suggest 
an  argument  on  this  subject  that  ignores  the  right  of  classifica- 
tion. Surely  the  Senator  from  Ohio  does  not  suppose  that  any 
advocate  of  this  bill  would  destroy  the  practice  of  classifying 
freight.  The  Senator  overlooks  the  fact  that  if  the  railroad  in 
carrying  a  carload  of  silk  from  New  York  to  Chicago,  should 
suffer  an  accident  by  which  that  carload  of  silk  might  be  de- 
stroyed, it  would  be  compelled  to  respond  in  damages  fifty  times 
as  great  as  if  it  lost  a  carload  of  pumpkins.  That  is  another 
consideration  that  makes  it  entirely  proper  that  the  railroad 
should  charge  more  to  carry  the  valuable  cargo  that  increases 
its  liability  than  the  less  valuable  cargo,  where,  in  case  of 
accident,  the  loss  would  be  merely  a  nominal  one. 

But  Mr.  President,  I  want  to  ask  the  Senator  this  question: 
Does  he  deny  that  the  same  perplexing  difficulties  exist  under 
a  law  which"  requires  you  to  fix  "  a  just  and  reasonable  rate  " 
that  exist  under  a  law  that  requires  you  to  fix  "  a  just  com- 
pensation?" I  confess  that  the  practical  difficulty  is  not  a 
small  one,  though  I  think  it  not  an  insurmountable  one ;  but 
every  argument  against  employing  the  expression  "  a  just  com- 
pensation "  can  be  made  with  equal  force  and  effect  against 
fixing  "  a  just  and  reasonable  rate." 

Now,  I  want  to  ask  the  Senator  a  question,  and  upon  the 
answer  to  that  this  whole  matter  can  conclude.  Does  the  Sena- 
tor think  that  the  fifth  amendment  to  the  Constitution  limits 
the  power  of  Congress  to  i-egulate  these  charges? 

Mr.  FORAKER.  I  do  not  think  we  would  have  any  right  to 
violate  any  provision  of  the  Constitution. 

Mr.  BAILEYS  Then,  of  course.  Congress  must  regulate  com- 
merce under  all  the  limitations  of  the  Constitution.  The  Sena- 
tor has  argued  that  we  can  not  regulate  it  in  a  way  to  deprive 
the  carrier  of  its  property  without  due  process  of  law.  The 
Senator  agrees  to  that,  and  so  do  I.  The  Senator,  then,  nuist 
agree  that  no  more  can  we  so  regulate  it  as  to  deprive  the 
carrier  of  its  property  without  just  compensation.  Therefore 
if  we  lesislate  under  the  limitations  of  the  fifth  amendment — 
and  I  think  it  is  generally  agreed  that  we  do— then,  sir,  unless 
"a  just  and  reasonable  rate"  is  the  rate  that  affords  a  just 
compensation,  your  law  is  unconstitutional  and  void. 

So,  it  seems  to  me  that,  as  we  are  legislating  under  the  limi- 
tations of  the  fifth  amendment,  it  would  be  a  good  practice  to 
make  the  statute  follow  the  Constitution.  That  was  the  only 
purpose  I  had.  I  want  to  say  to  the  Senator  from  Ohio  now, 
if  the  improper  standard  contained  in  the  words  "  fairly  re- 
munerative," which,  as  I  think,  erect  a  false  standard,  be 
stricken  out,  I  am  perfectly  willing  to  yield  the  words  "  a  just 
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ronipensation "  and  adopt  the  words  "  a  just  and  reasonable 
rate."  They  mean  the  same  thing ;  and  grown  men  ought  not 
to  wrangle  as  to  whether  the  same  thhig  will  be  expressed  in 
one  way  or  the  other,  when  either  way  can  be  fairly  under- 
stood by  men  of  common  intelligence. 

Mr.  FORAKER.  I  have  said  repeatedly  that  I  have  not  been 
calling  upon  the  Senator  to  accommodate  me  with  the  defini- 
tion of  this  term  with  a  view  to  having  any  wrangle  about  it. 
1  have  been  trying  to  find  out  what  was  in  his  mind  as  to  the 
meaning  of  it,  explaining  in  that  connection  the  difiiculty  1 
have  had  in  applying  it.  Now,  I  understand  what  the  Senator 
means,  and  that  brings  me  to  the  point  I  want  to  make  in  this 
case. 

I  understand  him  to  mean  that  it  shall  be  just  compensation 
in  view  of  the  character  of  the  commodity  hauled  and  in  view 
of  all  the  circumstances ;  in  other  words,  "  just  compensation  " 
would  mean  the  same  thing  as  "  just  and  reasonable,"  I  pre- 
sume. I  thought,  perhaps,  that  was  what  was  in  the  mind  of 
the  Senator.  I  thought,  on  the  other  hand,  it  might  be  in  the 
mind  of  the  Senator  that  the  charge  should  be  just  the  same 
for  the  haul  whether  it  was  one  kind  of  a  commodity  or  an- 
other, and  that  the  charge  should  be  more  in  proportion  for  a 
long  haul,  omitting,  of  course,  the  expense  of  loading  and  un- 
loading, than  for  a  short  haul. 

Mr.  BAILEY.  Will  the  Senator  permit  me  to  ask  him  a  ques- 
tion there? 

Mr.  FORAKER.     I  will. 

Mr.  BAILEY.  Does  he  think  that  the  freight  payment  which 
would  be  just  compensation  for  a  carload,  to  use  his  own  expres- 
sion, of  pumpkins  from  Chicago  to  New  York  would  be  a  just 
coinpensation  for  a  carload  of  silk  from  New  York  to  Chicago? 

Mr.  FORAKER.  No,  sir;  that  is  the  very  point  I  was  pro- 
posing to  make  with  respect  to  what  the  Senator  said,  and  that 
is  the  very  point  that  all  rate  makers  in  this  country  under  the 
system  now  in  vogue  have  always  made  with  respect  to  the  mak- 
ing of  rates.  They  take  into  consideration  when  they  have  a  car- 
load of  silk,  that  it  is  more  valuable  than  a  carload  of  something 
else,  and  that,  if  there  should  be  a  loss,  there  would  be  a  greater 
lialiility. 

But  that  brings  me  to  the  point  of  this  whole  thing.  I  knew 
the  Senator  would  probably  have  to  go  to  the  mileage  basis  or 
the  other  plan,  and  when  it  comes  to  a  mileage  basis  it  would 
l)e  ruin,  in  my  judgment,  to  the  business  of  this  country.  I  do 
not  believe  5  i)er  cent  of  the  shippers  of  the  country  would  want 
us  to  pass  this  bill  if  they  thought  it  meant  a  mileage  basis. 

Now,  however,  we  have  this  explanation,  whether  it  be  "  just 
compensation  "  or  "  just  and  reasonable  "  the  Commission  is  to 
determine  the  rate.  There  Is  no  standard  by  which  it  is  to  be 
determined.  What  is  the  standard  to  be?  If  the  Commission 
is  to  say  when  it  is  silk,  not  pumpkins,  not  corn,  not  wheat,  not 
rye.  not  oats,  not  barley,  not  potatoes,  we  have  got  to  fix  a  dif- 
fei-ent  rate,  a  rate  that  will  be  in  some  proportion  to  the  value  of 
the  commodity  hauled  and  to  the  value  added  for  the  shipper  by 
rt';is(»n  of  the  haul,  just  as  they  do  now.  What  is  that  but  dis- 
cretion? 

Who  is  going  to  fix  that  standard?  That  is  a  matter  of  judg- 
ment. The  Senator  very  forcibly  put  that  to  the  Senate  when 
in  his  speech  of  a  few  days  ago  he  said  that  was  something 
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a  court  wns  not  qualified  to  determine;  that  we  wanted  trained 
men  for  it.  men  who  by  long  service  as  Interstate  Commerce 
Commissioners  would  come  to  know  how  to  make  rates  better 
than  any  court  could  know.  Why  would  not  the  court  do  as 
well?  Because,  Mr.  President,  as  the  Senator  said,  we  are  not 
establishing  any  standard  to  which  the  ordinary  mind  can  con- 
form without  the  exorcise  of  judgment.  There  is  no  taking 
of  a  pencil  in  hand  to  make  a  mathematical  calculation.  It 
is  a  matter  of  judgment.  I  charge  so  much  for  hauling  po- 
tatoes from  A  to  B.  Now  I  am  asked  to  haul  silk.  How  much 
more  shall  I  charge?  What  is  that  but  a  matter  of  judgment? 
What  is  that  but  a  matter  of  opinion?  What  is  that  but  a 
matter  of  discretion ;  and  what  is  the  judgment  or  opinion  or 
discretion  involved  except  only  legislative  discretion? 

That  brings  me  to  refer  again  to  the  decision  in  the  Michigan 
tax  case.  There  has  been  a  good  deal  of  talk  about  that  de- 
cision ;  and  I  want  to  do  my  duty  as  a  Senator  by  putting  my 
views  of  this  decision  before  the  Senate.  Pass  this  bill  as  it 
is  to-day  and  it  will  perish  absolutely  in  the  first  court  in 
which  it  comes  under  review,  because,  if  it  be  established, 
as  I  will  concede  it  may  be,  for  the  sake  of  the  alignment  here 
and  now.  that  the  power  of  Congress  is  broad  enough  for 
Congress  to  fix  rates,  and  that  Congress  can  confer  this  power 
in  an  achninistrative  way  on  a  connnission.  the  way  in  which 
we  do  it  must  avoid  this  exercise  of  judgment  and  discretion 
or  we  delegate  legislative  power,  and  the  law  is  not  worth 
the  paper  on  which  it  is  written  in  consequence  of  that. 

This  was  a  case  where  a  law  had  been  passed  in  the  State 
of  Michigan  to  assess  for  purposes  of  taxation  the  value  of 
the  railroads  in  that  State.  Prior  to  1902  the  railroads  had 
been  taxed  in  that  State,  as  I  understand  from  the  decision, 
a  percentage  of  their  gross  earnings.  In  1902  a  law  was  passed 
creating  a  State  board  of  assessors  for  the  valuation  of  railroad 
property  for  purposes  of  taxation.  That  law  prescribed  that 
the  board  of  assessors  should  fix  as  the  value  of  the  railroad 
property  the  average  rate  for  taxation  of  the  property  through- 
out the  State.  In  that  way  they  found  the  rate,  found  the 
value,  found  everything  that  was  necessary  to  the  taxation  of 
raili'oads  under  that  law. 

The  contention  of  the  railroads  was,  among  others,  that  the 
law  delegated  legislative  power.  But  the  Supreme  Court  up- 
held the  law  as  against  the  contention  that  it  delegated  legis- 
lative power  because,  as  the  Supreme  Court  said,  it  left  nothing 
for  the  board  of  assessors  to  do  except  only  to  make  a  mathe- 
matical calculation,  and  therefore  there  was  no  delegation  of 
legislative  discretion  or  judgment.  A  standard  was  given, 
just  as  a  standard  was  given  in  the  granger  law  of  Iowa,  or 
the  law  in  Wisconsin,  or  in  other  of  the  statutes  to  which  I 
have  referred.  This  board  of  assessors  sat  down  not  to  say 
how  much,  in  their  opinion,  this  road  shall  be  taxed,  or  that 
road,  but  to  ascertain  from  the  official  figures  laid  before  them 
vvhat  the  average  was,  and  that  was  the  rate. 

Mr.  DOLLIVER.  If  it  will  not  trouble  the  Senator,  I  would 
like  to  inquire  what  the  standard  was ;  whether  it  was  not  a 
standard  determinable  only  by  the  exercise  of  judgment  and  dis- 
cretion of  the  innumerable  taxing  boards  scattered  all  over 
Michigan? 
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Mr.  FORAKER.  No,  Mr.  President.  The  Supreme  Court  say 
tliat  the  innumerable  taxing  boartl-s  scattered  all  over  Michi- 
gan— some  thirteen  hundred  of  them  altogether — did  their  work 
without  regard  to  this  law.  It  was  the  form  in  which  property 
was  valued  for  taxation,  and  they  taxed  one  value  in  one  county 
and  a  different  value  in  another,  but  the  court  said  this  State 
law  has  nothing  whatever  to  do  with  that.  This  State  law 
takes  the  result  of  all  these  innumerable  boards.  It  figures 
out  what  the  average  is,  and  that  it  is  commanded  to  apply  to 
the  railroads — a  purely  administrative  duty. 

Now,  let  me  read  what  the  court  said : 

Whatever,  in  view  of  the  distinct  grant  in  the  Federal  Constitution 
to  the  President,  Consress,  and  the  judiciary  of  separately  the  executive, 
legislative,  and  judicial  powers  of  the  nation,  may  he  the  power  of 
t'ongress  in  the  delegation  of  legislative  functions,  a  very  different 
question  is  presented  when  the  restrictions  of  the  Federal  Constitution 
are  invoked  to  restrain  like  action  in  a  State. 

I  pass  over  a  paragraph  that  does  not  bear  directly  on  this, 

and  will  read : 

But  it  is  unnecessary  to  enter  into  a  discussion  of  this  question,  for 
in  the  case  at  har  there  is  no  ahandonment  by  the  legislature  of  its 
functions  in  respect  to  taxation.  The  statute  prescribes  as  the  rate 
of  taxation  upon  railroad  property  the  average  rate  of  taxation  on  all 
other  property  subject  to  ad  valorem  taxes.  It  provides  the  most  direct 
way  for  ascertaining  such  average  rate,  deducing  it  from  a  considera- 
tion of  all  the  other  rates.  No  authority  is  given  to  the  local  assessors 
to  apply  their  judgment  to  the  question  of  the  railroad  rate. 

I  call  attention  to  that  sentence  as  answering  completely  the 

Senator  from  Iowa. 

Their  authority  in  respect  to  the  matter  of  taxation  is  precisely  the 
.•same  as  it  was  before  and  independently  of  this  statute.  Their  duty  is 
to  act  according  to  their  judgment  in  respect  to  local  taxes  committed 
to  their  charge.  When  they  have  finished  their  action,  taken,  as  it 
must  be  assumed  to  have  been,  in  conscientious  discharge  of  the  duties 
assigned,  from  it — 

Now,  note  this  language — 

from  it  by  a  simple  mathematical  calculation  the  average  rate  of  taxa- 
tion is  determined.  If  the  legislature  should  be  convened  after  they 
have  finished  their  action  and  then  prescribe  the  average  rate  thus 
mathematically  deduced  as  the  rate  of  railroad  taxation,  no  question 
could  be  made  of  its  validity.  It  would  be  obviously  a  legislative  de- 
termination of  the  rate  of  taxation.  Is  it  any  tlie  less  a  legislative 
determination  that  it  assumes  that  the  various  local  officials  will  dis- 
charge their  duties  honestly  and  fairly,  with  reference  to  local  neces- 
sities and  independently  of  the  effect  upon  the  railroad  rate,  and  directs 
that  the  mathematical  computation  be  made  by  a  board  of  ministerial 
officers,  and  thus  made  shall  become  the  railroad  rate  of  taxation? 
Why  is  it  necessary  that  the  legislature  be  convened  to  add  its  formal 
approval  of  tlie  integrity  of  the  action  of  the  local  officers?  May  it  not 
intrust  the  mathematical  computation  to  the  State  boai-d  of  assessors; 
and  if  so,  may  it  not  likewise  act  upon  the  assumption  that  the  local 
assessors  will  discharge  their  duties  with  an  eye  single  to  those  duties 
and  irrespective  of  the  effect  upon  the  railroad  rate? 

I  have  read  all  I  care  to,  for  I  have  read  enough  to  show  that 
that  act  was  sustained  in  the  language  of  the  Supreme  Court, 
because  it  conferred  upon  the  board  of  assessors  of  the  State  of 
Michigan  no  legislative  discretion,  no  judgment ;  no  right  to  be 
exercised  of  discretion  or  judgment.  It  gave  to  them  a  duty 
I)urely  administrative  in  character,  because  it  involved  nothing 
more  than  making  a  mathematical  calculation  deduced  from 
figures  as  to  its  result,  that  were  placed  before  them  in  an  of- 
ficial form  under  the  statute  of  the  State. 

Mr.  r..\C()X.  I  am  glad  the  Senat(n-  from  Ohio  has  returned 
to  that  feature  of  his  argument.  I  desired  to  ask  him  a  ques- 
tion upon  it  when  he  was  speaking  on  it  before,  but  he  passed 
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from  that  branch,  and  I  thei'efore  desisted.  I  recall,  of  course, 
as  we  all  do,  the  very  iuterostinj;  sju'ecli  made  l)y  the  Senator 
upon  a  former  occasion,  when  he  discussed  this  question  and 
read  a  numher  of  authorities,  among  others,  the  Iowa  case,  and 
the  question  I  desire  to  ask  the  Senator  is  this,  as  he  reverts  to 
that  discussion :  Does  the  Senator  now  present  this  argument 
with  the  same  purpose  that  he  had  when  he  made  the  former 
speech — to  demonstrate  the  fact  that  it  is  practically  beyond 
the  power  of  Congress  to  enact  a  rate  law  which  shall  be  free 
from  the  constitutional  objections  to  which  he  now  calls  our 
attention? 

Mr.  FORAKER.     No. 

Mr.  BACON.  Or  has  the  discussion  which  has  intervened 
brought  the  Senator  to  the  conclusion  simply  that  this  particu- 
lar bill  would  be  unconstitutional  and  that  there  is  possibly  a 
delegation  of  power  which  would  not  be  open  to  constitutional 
objections  in  the  particular  which  he  has  mentioned?  In  other 
words 

Mr.  FORAKER.     I  understand  the  Senator. 

Mr.  BACON.  I  hope  the  Senator  will  pardon  me.  as  I  have 
not  trespassed  upon  him  at  any  great  length.  In  other  words, 
does  the  Senator  still  adhere  to  his.  original  proposition  that 
this  constitutional  oljjection  is  one  which  must  necessarily  be 
fatal  to  this  class  of  legislation?  Is  the  Senator,  in  the  criti- 
cism which  he  makes  of  this  particular  bill,  prepared  to  say 
whether,  in  his  judgment,  outside  of  a  flat  mileage-rate  basis 
which  he  has  discussed,  there  is  any  form  of  delegation  that  can 
be  devised  which  would  be  free  from  the  objection  he  now  sug- 
gests to  the  extent  that  in  the  delegation  the  Congress  would 
exhaust  its  legitimate  function  in  the  exercise  of  all  which 
involves  discretion  and  judgment  and  limit  the  Commission  to 
that  which  is  simply  administrative  in  its  character? 

Mr.  FORAKER.  The  Senator  asks  me  if  I  still  adhere  as 
though  he  saw  evidences  of  some  kind  of  a  departure  from  some- 
thing I  have  advocated  heretofore. 

Mr.  BACON.     The  Senator  misunderstood  that. 

Mr.  FORAKER.  All  right.  Like  another  gentleman  of  whom 
we  hear  frequently,  I  have  not  changed  my  mind. 

Mr.  BACON.  The  Senator  misunderstood  the  question  which 
I  propounded.     I  did  not  intend  to  convey  any  such  intimation. 

Mr.  FORAKER.  I  said,  speaking  last  December,  that  con- 
ceding that  Congress  had  the  power  to  make  rates,  it  could  dele- 
gate that  power  to  a  commission,  but  it  could  delegate  it  only 
in  an  administrative  way.  That  is  what  I  am  contending  for 
now.  I  gave  some  illustrations  of  what  I  meant  by  that.  If 
could  say,  in  delegating  that  power,  that  the  Commission  should 
fix  rates  according  to  the  mileage  basis.  That  would  be  an 
administrative  duty.  They  could  do  it  by  classifying  the  roads 
as  Iowa  and  Wisconsin  did.  That  would  be  administrative. 
I  have  not  found  any  way  by  which  we  can  delegate  that  power 
and  make  it  administrative  except  only  one  or  the  other  of 
those  two  ways,  and  I  am  opposed  to  both  of  them  because  I 
think  they  are  Ijoth  ruinous  and  impracticable,  unless  we  are 
going  to  revolutionize  our  way  of  doing  railroad  business. 

Mr.  President,  what  I  am  contending  for  is  precisely  what  I 
contended  for  when  I  first  spoke  here  in  December,  when  I 
spoke  again  later  in  December,  and  every  time  I  have  ad- 
dressed the  Senate  on  the  subject,  and  I  refer  to  it  now  only 
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beoaiise  this  decision,  having  been  rendered  only  a  few  days  ago, 
gives  me  another  authority  to  support  the  proposition  I  have 
been  contending  for  all  the  while. 

I  want  to  say  to  the  Senator  that  if  you  want  a  law  that  will 
stand  the  test  of  the  courts  and  that  will  remedy  the  evils,  we 
must  overcome  the  difficulty  presented  by  this  and  other  like 
decisions. 

Mr.  BACON.  The  Senator  will  pardon  me  for  a  moment.  I 
want  to  say  to  him  that  the  purpose  I  had  in  making  the  in- 
quiry of  him  was  twofold.  I  desired  to  know  whether  the 
Senator  was  still  of  the  opinion  that  it  is  impracticable  for  us 
to  frame  a  law  which  would  be  operative  and  which  would  not 
be  open  to  constitutional  objection ;  and,  in  the  second  place,  if 
the  Senator,  who  has  given  very  great  attention  to  this  matter, 
and  who  has  offered  a  number  of  amendments,  or  several, 
could  assist  those  of  us  who  desire  to  frame  a  law  by  suggest- 
ing phraseology  which  will  make  the  proposed  law  operative, 
in  his  opinion,  and  free  from  the  constitutional  objections  to 
which  he  has  referred. 

Mr.  FORAKER.  I  have  already  said  to  the  Senator,  as  I 
have  said  heretofore  in  the  Senate,  that  I  do  not  know  of  any 
way  exceiit  two  ways,  which  I  have  indicated  for  the  puri)ose 
of  illustration,  to  fix  a  definite  standard  that  will  result  in  the 
Conuuissiou  having  only  an  administrative  duty  to  perform. 
It  is  because  I  do  not  know  of  any  way  except  one  or  the  other 
of  those  two,  and  both,  in  my  judgment,  are  ruinous,  that  I 
want  to  find  another  way  that  will  save  us  from  this  dangerous 
experiment  of  governmental  rate  making  that  I  have  under- 
taken to  provide  in  tips  bill 

Mr.  ALDRICH.  There  is  another  way.  but  I  imagine  it  is 
hardly  practicable  in  this  country,  and  that  is  to  adopt  the  Eng- 
lisli  system,  and  have  a  commission  recommend  a  definite 
schedule  of  rates. 

Mr.  FORAKER.  Oh,  certainly,  or  do  as  is  done  in  some  of 
our  States,  where  the  commission  makes  prima  facie  rates, 
and  they  may  go  into  court.  But  that  would  not  meet  the  de- 
mand upon  us.  I  am  talking  about  a  bill  that  gives  the  Com- 
mission power  to  substitute  a  rate  and  put  it  in  operation.  I 
know  of  no  way  except  according  to  the  standard  "  just  and 
reasonable,"  and  that  I  contend  is  an  indefinite  standard,  which 
will  not  answer  the  requirements  of  the  Constitution. 

Mr.  NEWLANDS.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Nevada? 

Mr.  FORAKER.     Certainly. 

Mr.  NEWLANDS.  I  should  like  to  ask  the  Senator  from 
Ohio  whether  he  thinks  it  would  provide  a  sufficient  standard 
for  the  Commission  if  we  should  provide  in  the  bill  that  the 
Commission  should  first  have  made  a  valuation  of  the  I'oads. 
and  that  the  rates  should  be  so  adjusted  .-is  to  yield  a  fixed 
return  of  a  certain  percentage  upon  tliat  valuation V 

Mr.  FORAKER.  I  think  it  would.  I  think  the  Senator 
from  Nevada  has  suggested  a  way  that  might  be  definite  enough 
as  estal)Iishing  a  standard. 

Mr.  DOLLIVER.  If  it  will  not  trouble  the  Senator  from 
Ohio,  who  has  suggested  three  ways  in  which  it  can  be  done. 
I    should   like  to   read   three   lines  from   a   decision   of   .Tudg? 
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Brewer,  who  wiis  tho  nntliur  of  tlie  decision  in  the  Miehi.san 
case  to  wliich  the  Senator  has  referred.  I  read  from  the  case 
of  tlie  Cliica.tro  and  Xoriliwestern  Railway  Company  v.  Doy, 
reported  in  :>.")  Federal  I{e])orter. 

.Mr.  FOKAKKR.     What  State? 

Mr.  DOLLIVER  (reading)  — 

The  vital  question  with  botli  sliipiior  niul  carrior  is  tliat  tlio  rates 
sliall  be  just  and  reasonalfle,  and  not  by  what  liody  tlioy  sliall  be  put 
in  force.  Tliird.  Wliile,  in  a  general  sense,  t'ollowins'  the  laniinase  of 
the  Supreme  Court,  it  must  be  conceded  that  the  power  to  lix  rate-*  is 
le.uislative,  yet  the  line  of  demarkation  Isetween  legislative  and  admin- 
istrative functions  is  not  always  e.-isily  discerned.  The  one  runs  into 
the  other.  The  law  books  are  full  of  statutes  unquestionably  valid,  in 
Avhic!)  lite  legislature  has  been  contiMit  to  simply  establish  rules  and 
pi-iiiciplcs.  leaving  execution  and  details  to  otlier  officers.  Here  it  has 
declared  that  rates  shall  be  reasonable  and  .iust  and  committed  what 
is.  partially  at  least,  tlie  mere  administration  of  that  law  to  the  rail- 
road commissioners. 

He  then  adds : 

While,  of  course,  the  cases  are  not  exactly  parallel — 

Referring  to  the  fixiiij:  of  rates  by  the  standard  referred  to 

by  the  Senator  from  Nevada — 

yet  the  illustration  suggests  how  closely  administrative  functions  press 
"upon  lexiflative  power  and  enforces  the  conviction  that  tliat  which 
partnkes  so  largely  <i!:'  mere  administration  sliould  not  hastily  be  de- 
clared an  unconstitutional  delegation  of  legislative  power. 

Mr.  FORAKER.  In  the  first  place.  I  would  rather  have  the 
decision  of  yir.  Justice  Brewer  delivered  from  the  bench  of  the 
Siii>reine  Court  of  the  Fnited  States  last  Monday  a  week  than 
the  decision  of  Mr.  Justice  Brewer  delivered  on  the  circuit 
when  he  was  a  circuit  judge.  There  has  been  a  good  deal  of 
progress  made  in  the  investigation  of  this  subject,  and  it  may 
be  that  the  language  employed  by  Mr.  Justice  Brewer  read  by 
the  Senator  from  Iowa,  was  not  directed  to  the  decision  of  the 
question  which  we  are  now  considering.  I  do  not  understand 
that  it  is.  1  do  net  know  under  the  statute  of  what  State  the 
case  arose.     Will  the  Senator  tell  me? 

]Mr.  DOLLIVER.  It  arose  in  the  Iowa  district.  It  is  the 
case  of  the  Chicago  and  Northwestern  Railway  r.  Dey,  decidoil 
January  127,  18SS.  I  refer  to  it  simply  I)eeause  it  is  in  line  with 
other  decisions  and  was  rt'iidercd  by  Mr.  Justice  Brewer  then 
sitting  in  the  circuit  court,  although  he  was,  I  think,  on  the 
Supreme  bench. 

'SLv.  FORAKER.  Does  the  Senator  find  anything  in  that  case 
which  indicates  that  ^Ir.  Justice  Brewer  was  passing  on  the 
question  whether  the  duty  conferred  on  the  Connnission  was 
administrative  or  legislative?  Yes;  he  will  say  he  does.  How 
did  Mr.  Justice  Brewer  dispose  of  it?  As  the  Senator  has  read 
to  us,  by  saying  that  it  is  dillicult  to  tell  sometimes  an  adminis- 
trative duty  from  a  legislative  duty.  That  is  true.  But  Mr. 
Justice  Brewer  later,  after  going  on  the  bench  of  the  Supreme 
Court,  in  the  Maxinunn  Rate  case  (reported  in  1G7  U.  S.),  said 
that  the  making  of  a  rate  was  legislative  and  not  administrative. 
So  by  that  time  he  had  reached  a  point  where  he  was  able  to  say 
without  any  qualification  that  making  what  was  under  the 
statute  to  be  a  iust  and  reasonable  rate  was  a  legislative  act. 

Mr.  RAYNER.     .Mr.  President 

The  VICE-rRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  ^Maryland? 

Mr.  FORAKER.     Certainly. 
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Mr.  KAYNER.  I  should  like  to  know  from  the  Senator  from 
Ohio  whether  Justice  Brewer  did  not  change  his  opinion  in  that 
case  and  whether  every  word  in  the  original  opinion  tliat  he 
delivered  referring  to  the  necessity  of  Congress  laying  down  a 
rule  was  not  eliminated  from  the  opinion  from  which  the  Sena- 
tor has  road? 

Mr.  FORAKER.     No. 

]Mr.  RAYNER.  I  read  the  proof  sheets  of  the  original  opinion 
and  I  have  read  the  opinion  the  Senator  has  read  from,  and 
every  woixl  that  Justice  Brewer  said  with  reference  to  Congress 
laying  down  a  rule  by  which  the  Commission  should  be  gov- 
erned is  eliminated  in  the  modified  opinion.  But  it  did  ap- 
pear in  the  proof  sheets  of  the  original  opinion,  as  I  read  them 
in  the  S"ipreme  Court.  I  should  like  to  know  from  the  Senator 
from  Ohio  whether  or  not  that  is  a  correct  statement. 

Mr.  FORAKER.  There  got  into  the  newspapers — I  do  not 
know  how — the  original  draft  of  the  opinion  of  Mr.  Justice 
Brewer  in  the  Michigan  Tax  cases,  as  prepared  by  him,  and 
as  it  was  printed  at  his  request  before  it  had  been  submitted  to 
his  colleagues  for  their  concurrence.  When  they  concurred,  for 
some  rea.son  they  did  strike  out  from  that  opinion  some  things 
that  were  in  it  as  originally  prepared  by  Mr.  Justice  Brewer, 
wliich  was  published  in  the  papers,  and  which  I  have  before  me. 

Mr.  RAYNER.  Did  not  the  court  strike  out.  in  the  modified 
opinion,  the  statement  that  Congress  must  lay  down  rules  to 
govern  the  subordinate  tribunal — in  those  very  words?  I  looked 
at  the  proof  sheets  of  the  original  opinion,  and  not  a  newspaper 
account  of  it.  It  shows  that  the  court  had  undergone  a  change 
with  reference  to  the  proposition  the  Senator  is  arguing,  that 
we  must  lay  down  a  mathematical  rule  to  govern  the  Com- 
mission. 

Mr.  FORAKER.  I  did  not  care  to  read,  and  for  reasons  the 
Senator  will  appreciate  I  do  not  care  to  discuss,  what  appeared 
in  the  newspapers  and  was  not  part  of  the  opinion  as  delivered 
from  the  bench. 

I  do  not  know  that  the  exact  words  the  Senator  from  Mary- 
land employs  were  in  this  original  draft,  and  therefore  I  can  not 
say  just  what  was  stricken  out.  I  only  know  that  as  it  origi- 
nally stood  it  seemed  to  me  to  be  an  absolute  foreclosure  of  this 
whole  question.  But  I  contend  that  with  those  words  stricken 
out  the  effect  of  the  decision  is  just  what  I  have  been  contending 
for.  The  court  upheld  the  law  and  said  it  is  free  from  the  charge 
of  delegating  legislative  power,  because  they  say  the  board 
under  that  law  had  to  perform  only  an  administrative  duty — 
making  a  mathematical  calculation.  That  is  all  I  claim  for  the 
opinion. 

Mr.  McCUMBER.  May  I  ask  the  Senator  a  question  right 
here,  on  that  point?  How  does  he  harmonize  this  view  with  the 
tea  case,  decided  about  a  year  ago,  where  the  only  standard  was 
that  we  should  exclude  any  teas  of  an  inferior  grade?  The 
question  of  inferiority,  it  seems  to  me,  must  have  involved  judg- 
ment. It  is  a  question  which  would  require  investigation  and 
.-1  (•< inclusion  based  upon  the  judgment  formed  from  tliat  inves- 
tigation. I  confess  for  myself  I  have  not  been  able  to  har- 
monize that  ca.se  with  some  of  these  other  decisions. 

Mr.   FORAKER.     The  distinction   I   would   make   as  to  that 
case — and  I  can  realize  how  the  Senator  has  some  embarrass- 
ment on  account  of  it.  for  it  gave  me  some  when  I  first  read  it — 
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is  that  it  does  practically  estahlisli  a  definite  standard,  for  It 
commands  tlie  Secretary  of  tlie  Treasury  and  tlie  board  of  ex- 
perts to  employ  the  recosnized  standards  by  which  to  determine 
what  is  an. inferior  (luality  for  cup  tea,  and  that  is  treated  as 
though  it  is  somethin.i;  well  understood,  and  in  confornuns  to 
that  there  was  practically  no  exercise  of  discartion. 

The  statute  goes  further  and  it  provides  that  the  tea  must 
be  boiled  thus  and  so — immersed  in  boiling  water;  I  have  for- 
gotten what  the  expression  is.  I  have  not  looked  at  that  case 
for  some  months.  lUit  I  think  if  the  Senator  studies  it  he  will 
find  that  that  is  what  perhaps  was  in  the  mind  of  the  court,  and 
no  doubt  enabled  the  court  to  differentiate  that  case  from  the 
other.  Whatever  may  be  the  tea  case,  here  is  an  opinion  lianded 
down  a  week  ago  last  INIonday ;  it  is  the  very  latest  utterance 
from  the  Supreme  Court;  and  it  does  say  what  I  have  con- 
tended for.     I  do  not  want  to  discuss  what  is  not  in  the  case. 

Mr.  BAILEY.  I  assume,  whatever  may  be  the  Senator's 
opinion  upon  the  merits  of  the  legislation,  that  he  is  anxious, 
if  a  bill  passes,  that  it  shall  be  constitutional.  I  am  not  one  of 
those  who  insist  that  this  question  has  ever  been  decided  by 
the  Supreme  Court,  and  I  recognize  that  it  may  be  a  very  close 
question,  too,  as  to  the  .power  of  Congress  to  authorize  the  Com- 
mission to  fix  rates.  I  will  venture,  however,  to  exiiress  the 
opinion  that  the  Supreme  Court  will  sustain  that  power  if 
granted  in  those  direct  terms. 

But  I  desire  to  ask  the  Senator  from  Ohio  if  the  matter  can 
not  be  made  more  certain  in  this  way :  That  we  authorize  the 
Commission  to  establish  a  rate,  either  a  rate  that  is  just  and 
reasonable  or  a  rate  that  affords  a  just  compensation,  as  we 
may  determine,  and  then  i)rovide  that  the  rate  so  prescribed 
shall  thereafter  be  the  lawful  rate?  It  would  seem,  then,  if 
you  go  into  the  court  to  attack  that  rate,  you  are  not  really  at- 
tacking the  rate  made  by  the  Commission,  but  you  are  attacking 
the  rate  which  Congress  has  declared  to  be  the  law  of  the  land. 
Certainly,  if  the  power  can  be  lodged  with  the  Commission  in 
any  way,  that  is  the  safest  way  in  which  to  do  it. 

Mr.  FORAKER.  I  perhaps  would  agree  with  the  Senator 
from  Texas,  upon  further  thought,  and  I  have  no  disposition  to 
take  exception  to  his  suggestion  now.  It  may  be  a  way  out  of 
it  to  those  who  want  this  kind  of  a  bill. 

But  now  I  get  back  to  my  nmendir.ent :  and  I  have  detained 
the  Senate  so  much  longer  than  I  should  have  done  that  I  hope 
I  may  be  allowed  to  conclude.  All  this  effort  has  been  to  show 
that  this  bill  is,  as  the  Senator  from  Texas  has  just  said,  a  bill 
which,  if  it  becomes  a  law,  may  be  held  by  the  court  to  be 
unconstitutional.  I  do  not  think  there  is  any  doubt  about  it. 
I  have  not  any  more  doubt  about  the  unconstitutionality  of  this 
bill,  not  only  on  that  one  ground,  but  other  grounds  which 
I  have  heretofore  enumerated  and  detailed,  than  I  have  that  I 
am  here  discussing  it  this  afternoon — I  have  not  a  bit  more 
doubt — and  I  do  not  see  how  anybody  else  could  have  any 
doubt  about  it. 

But,  now,  Mr.  President,  whether  or  not  I  am  right  about  it 
that  it  is  unconstitutional,  we  are  all  of  one  mind,  in  agreement 
with  the  Senator  from  Texas,  that  these  are  serious  (piestions, 
and  if  we  can,  in  legislating  on  this  subject,  make  this  bill  con- 
stitutional, we  should  do  it.  and  I  am  going  to  labor  in  every 
way  I  can  to  help  to  do  it.  We  should,  however,  in  addition  to 
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that — for  I  (1(1  not  see  how  you  are  going  to  establish  a  standarcJ 
that  will  relieve  you  from  the  (luestion  of  the  delegation  of 
legislative  i)ower— as  I  have  proposed,  attach  an  amendment 
as  an  additional  section  that  will  hmaden  and  strengthen  the 
Elkins  law.  so  that  if  this  should  fail  w(^  will  have  that  remedy, 
a  better  remedy  than  the  law  as  it  is  affords.  There  is  nothing 
in  this  amendment  that  is  in  conflict  with  a  word  in  the  Hep- 
burn bill.  It  is  not  in  conflict  with  any  provision  of  it.  It 
simply  provides  that  when  a  complaint  is  made  before  the  Com- 
mission the  Commission  shall  exercise  its  powers  of  concilia- 
tion, if  they  are  suthcient.  and  if  not.  it  shall  send  the  complaint 
to  the  proper  court  having  jurisdiction,  there  to  be  tried  in  a 
suit  brought  by  the  Government  at  the  expense  of  the  Govern- 
ment, without  any  exitense  whatever  to  the  shipper,  and  the 
provision  of  this  amendment  is  that  the  proceedings  there  shall 
be  expedited. 

It  provides  also  a  remedy  as  against  excessive  rates.  The 
law  as  it  now  is  connnands  just  and  reasonable  rates ;  that  is, 
the  lawful  rate,  a  just  and  reasonable  rate.  Much  more  will 
that  be  so  when  we  pass  this  amendment,  because  it  emphasizes 
that.  If  a  shipper  shall  come  and  complain  that  a  rate  which 
has  been  put  in  operation  is  unjust  and*  unreasonable  becaus;^ 
excessive,  he  can  have  his  remedy  before  the  Commission,  under 
the  Hepburn  bill,  after  a  full  hearing  to  be  x'eviewed  in  court, 
if  we  put  a  broad  review  amendment  on  it,  or  he  can  apply  at 
once  under  this  to  the  court  for  relief,  and  the  court,  in  my 
opinion,  has  full  power  to  enjoin  what  is  in  excess  of  the  lawful 
rate. 

Mr.  MORGAN.  I  wish  to  ask  the  Senator  from  Ohio,  before 
he  takes  his  seat,  if  he  considers  that  his  amendment  would  be 
a  suflicient  justification  for  him  to  vote  for  the  bill  with  all 
the  other  provisions  in  it? 

Mr.  FORAKER.  I  would  not  like  to  vote  for  the  bill  with  the 
provisions  in  it  that  are  in  it,  because  I  doubt  their  constitu- 
tionality. I  do  not  like  to  vote  for  a  measure  that  I  think  is 
unconstitutional.  But  with  all  my  brother  Senators  differing 
from  me  on  that  point,  I  might,  if  I  thought  I  was  getting  some- 
thing that  would  bring  real  relief,  be  willing  to  foi'ego  a  great 
deal. 

Mr.  ^MORGAN.  After  we  had  gotten  the  bill  in  shape  to 
satisfy  the  Senator  from  Ohio,  would  he  see  any  objection  of  a 
commercial,  constitutional,  or  legal  sort  to  a  provision  in  the  bill 
covering  transportation  over  the  rivers  and  water  courses? 

Mr.  FORAKER.  No;  I  contended  for  that  in  the  conmiittee, 
if  the  Sen.-itor  please,  and  I  contend(Hl  for  it  in  a  sju'ecli  here; 
that  is  to  say.  I  contended  for  it  in  the  sense  that  I  pointed  out 
that  the  bill  does  not  extend  to  interstate  connnerce  carried  on 
upon  the  rivers.  I  live  on  the  river  at  Cincinnati,  and  we  have 
connnercial  relations  with  New  Orleans.  It  is  interstate  com- 
merce. 

Mr.  MORGAN.  Wliy  should  it  not  extend  to  rivers  as  well 
as  to  railroads? 

Mr.  FOR.VKER.  It  should  extend  to  the  rivers  as  well  as  to 
the  railroads,  not  on  account  of  excessive  rates,  because  the 
water  rates  :ire  excessively  low  and  nobody  complains  of  them, 
but  because  they  give  rebates  and  because  they  discriminate 
both  on  the  rivers  and  on  the  lakes. 
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Mr.  IMOROAN.  Thon  why  not  oxtoiid  llio  nioasuro  over  the 
navif^iiblo  waters  of  the  Fnitcd  States? 

Mr.  FOKAKEK.  I  think  we  should  extend  it.  as  I  say, 
over  the  hikes  and  over  the  rivers.  I  think  tliis  hill  should 
apiily  to  interstate  eomnierce  carried  on  all  interstate  car- 
riers, no  matter  whether  by  rail  or  liy  w-it'  i  That  is  iny 
conlention  about  it.  I  think  the  Senator  fro.n  .Vlahania  wa.s 
right  in  his  contention  in  that  respect. 

Mr.  President,  I  wanted  to  cite  some  authorities,  but  it  is  late, 
and  I  will  forego  that  if  the  Senate  will  allow  me  to  reserve  the 
right  to  do  it  at  some  later  time.  I  mean  some  authorities  to 
show  that  it  is  competent  for  Congress  to  confer  on  the  Inter- 
state Commerce  Commission  authority  to  bring  suits  either  in 
its  own  name  or  in  the  name  of  the  Government  without  ex- 
pense to  the  shipper  to  enjoin  excessive  rates.  I  have  a  number 
of  decisions  to  that  effect,  if  anybody  challenges  it  at  any  time. 

Now,  I  want  Senators  to  take  this  matter  into  consideration. 
I  take  it  every  man  here  wants  to  so  legislate  as  to  afford  a 
remedy  against  the  evils  that  have  been  complained  of.  Every 
man  liere  knows  that  no  remedy  will  be  afforded  if  we  pass  an 
unconstitutional  law.  Every  man  here  knows  the  law  we  have 
known  as  the  "  Elkins  law  "  has  been  an  efficient  law  in  so  far 
as  it  has  been  put  to  the  test.  Every  man  here  knows  that  if 
we  broaden  the  provisions  of  that  law  in  the  way  I  propose  it 
will  not  conflict  with  this  other  legislation,  and  if  other  legisla- 
tion about  which  we  all  must  have  ap]trehension  as  to  its  con- 
stitutionality should  fail  in  the  courts  we  will  then  have  a  bet- 
ter law,  and  then  all  this  effort  we  are  making  will  not  have 
been  in  vain. 


APPEXDIX. 

Amendment  intended  to  be  proposed  by  Mr.  For.\keu  to  the  bill  (H.  R. 
llii»sT)  to  amend  an  act  entitled  "An  act  to  regulate  commerce."'  ap- 
proved February  4,  1887,  and  all  acts  amendatory  thereof,  and  to 
enlarge  the  powers  of  the  Interstate  Commerce  Commission,  viz : 
Insert  the  following  : 

Sec.  — .  That  ncctiuii  3  of  the  act  approved  Fehruaiy  10,  1903,  entitled 
"An  act  to  further  rcijidatc  conunerce  with  foreign  nations  and  among 
the  titates,"  he,  and  the  same  is  hereby,  amended  so  as  to  read  as 
foJlows:  . 

"  Sec.  3.  That  whenever  the  Interstate  Commerce  Commission  shall 
have  reasonable  ground  for  belief  that  any  common  carrier  is  engaged 
in  the  carriage  of  passengers  or  freight  traffic  between  given  points  at 
less  than  the  published  rates  on  file,  or  is,  eitln  r  singly  or  in  eoopcra- 
tion  irith  one  or  more  other  curriers,  publish iiig  and  charging  unjust 
or  unreasonable  rates  therefor,  or  is  committing  any  discriminations 
forbidden  by  law.  whetlier  us  between  shippers,  jiluees,  eonimoditiex,  or 
otherwise,  and  whether  effected  by  means  of  rates,  rebates,  classifica- 
tions, preferentiuls.  private  cars,  refrigerator  cars,  sicitching  or  ter- 
minal charges,  elevator  charges,  failure  to  supply  sJiippcrs  equally  irith 
ears,  or  in  any  other  manner  uliatsaercr,  it  sliuU,  if  the  complainants 
so  request  or  if  for  any  reason  it  prefer  or  deem  advisable  to  proceed 
under  tlie  provisions  of  this  section  instead  of  under  the  other  provi- 
sions of  this  act.  be  its  duty,  if  such  carrier  or  carriers  will  not,  after 
due  notice,  desist  from  sneli  riolation  of  the  law,  to  file  with  the  Attor- 
ney-General a  brief  statement  of  its  grounds  for  such  belief  and  the 
evidence  in  support  thereof,  and  thereution .  under  his  direction,  and  in 
the  name  of  the  United  States,  a  petition  sliall  be  presented  alleging 
such  facts  to  the  circuit  court  of  the  United  States  sitting  in  etjuity 
having  jurisdiction  ;  and  when  the  act  complained  of  is  alleged  to  have 
been  committed  or  as  being-  committed  in  part  in  more  than  one  judicial 
district  or  State,  it  may  be  dealt  with,  inciuired  of,  tried,  and  deter- 
mined in  any  one  of  sucli  judicial  districts  or  States,  whereupon  it  shall 
be  the  duty  of  the  court  summarily  to  incjuire  into  the  facts  and  cir- 
cumstances", upon  such  notice  and  in  such  manner  as  the  court  shall 
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direct  and  witliont  the  formal  plo-atlings  and  proceed inirs  applicable  to 
ordinary  suits  in  equity,  and  to  make  sticti  otlier  persons  or  corpora- 
tions parlies  tliereto  as  tlie  court  may  deem  necessary;  and  upon  being 
satislied  of  the  truth  of  the  allegations  of  said  petition  said  court  sliall 
enjoin,  accordini/  to  the  ground  of  compUnnt,  tlir  piihlisliinf)  and  charri- 
ing  of  all  of  luui  siic/i  rate  or  rato^  so  coiniilainrd  of,  in  cj'ccss  of  uliat 
the  court  shall  find  to  be  reasonable  and  just,  which  shall  continue  to 
be  the  lawful  rate  as  heretofore  and  now  preseribed  by  statute;  such 
injunction  to  continue  in  force  during  sucli  period  as  the  same  or  suh- 
stantiaUy  the  same  conditions  may  continue,  as  are  established  by  the 
evidence  in  such  case;  or  sitall  enforce  an  observance  of  the  published 
tariffs  if  they  are  found  to  be  just  and  reasonable;  or  direct  and  re- 
quire a  discontinuance  of  stich  discriminations,  by  such  proper  orders, 
writs,  and  process  as  irill,  as  nearly  as  map  he,  prohibit  unlawful  dis- 
criminations as  to  both  persons  and  places  and  secure  eiitiality  of  right 
and  treatment  to  all  shippers  and  loeulities,  which  said  orders,  writs, 
and  process  may  be  enforceable  as  well  against  tlie  parties  interested 
in  the  traffic  as  against  the  carrier  or  carriers  complained  of;  and  all 
proceedings  hereunder  shall  be  subject  to  the  riglit  of  apiieal  to  the 
Sujireme  Court  as  now  provided  b.v  tlie  act  of  February  11,  I'JOS,  to  ex- 
pedite the  hearings  of  suits  in  equity;  but  such  appeal  shall  not  operate 
to  stay  or  supersede  the  order  of  tlie  court  or  the  execution  of  any  irrit 
or  process  thereon,  unless  tlie  circuit  or  Supreme  Court,  on  application 
therefor  made  for  good  cause,  so  order.  It  shall  be  the  duty  of  the 
several  district  attorneys  of  the  United  States,  whenever  the  Attorney- 
General  shall  direct,  either  of  liis  own  motion  or  upon  the  request  of 
the  Interstate  Commerce  Commission,  to  institute  and  prosecute  such 
proceedings,  and  the  proceedings  provided  for  by  this  act  shall  be 
prosecuted  at  the  cost  of  the  United  States  or  the  railroad  company 
or  companies  as  the  court  may  adjudge  equitable  and  just,  and  such 
proceedings  shall  not  preclude  the  bringing  of  suit  for  the  I'ecovery  of 
damages  by  any  party  injured,  or  any  other  action  provided  by  said 
act  approved  Feliruary  4,  18S7,  entitled  'An  act  to  regulate  commerce" 
and  the  acts  amendatory  thereof.  And  in  proceedings  under  this  act 
and  the  acts  to  regulate  commerce  the  said  courts  shall  have  the  power 
to  compel  the  attendance  of  witnesses,  both  upon  the  part  of  the  carrier 
and  any  shipper  or  shippers  who  may  be  interested,  who  shall  be  re- 
quired to  answer  on  all  subjects  relating  directly  or  indirectly  to  the 
matter  in  controversy,  and  to  compel  the  production  of  all  booljs  and 
papers,  both  of  the  carrier  and  the  shipper  or  shippers,  which  relate 
directly  or  indirectly  to  such  transaction  :  the  claim  that  such  testi- 
mony or  evidence  may  tend  to  criminate  the  person  giving  sucli  evi- 
dence shall  not  excuse  such  person  from  testifying  or  such  corporation 
producing  its  l)0oks  and  papers,  but  no  person  shall  be  prosecuted  or 
sul)jected  to  any  penalty  or  forfeit\ire  for  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which  he  may  testify  or  produce 
evidence  or  information ,  documentary  or  otherwise,  in  such  proceeding: 
Provideil ,  That  the  provisions  of  ah  act  entitled  "An  act  to  ex)ieilite 
the  heai-ing  and,  determination  of  suits  in  equity  pending  or  liereafter 
brought  under  the  act  of  .July  -.  1,S0().  entitled  "An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,'"  "An  act 
to  regulate  commerce,"  approved  February  4,  1887.  or  any  other  acts 
having  a  like  purpose  that  ma.v  be  hereafter  enacted,  approved  Febru- 
ary 11,  1908,'  shall  apply  to  any  case  prosecuted  under  the  direction  of 
•the  Attorney-General  in  the  name  of  the  Interstate  Commerce  Commis- 
sion." 

Sec.  — .  That  nothing  in  the  act  to  regulate  commerce,  approved 
February  //,  7887^  or  in  the  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,  (ipjiroreil  July  2,  ISOO.  or  in  any 
act  amendatory  of  eitlier  of  saiil  aets,  .yliall  liereafter  uppl.i/  to  the  estuh- 
liJilmKUt  of  rates  or  the  changing  or  publication  of  the  same  with 
respect  to  foreign  commerce,  or  shall  prohibit  any  necessary  and  reason- 
able agreement  of  tiro  or  more  carriers  icith  respect  to  rates  or  charges 
and  the  maintenance  and  observance  of  the  same  for  interstate  trans- 
portation that  is  not  in  unreasonable  restraint  of  trade  or  commerce 
unth  foreign  nations  or  among  the  several  States. 


An  act  to  further  regulate  commerce  with  foreign  nations  and  among 

the  States. 

Be  it  enacted,  etc..  That  anything  done  or  omitted  to  be  done  by  a 
corporation  common  carrier,  srbject  to  the  act  to  regulate  commerce 
and  the  acts  amendatory  thereof,  which,  if  done  or  omitted  to  be  done 
by  any  director  or  officer  tliereof,  or  any  receiver,  trustee,  lessee,  agent, 
or  person  acting  for  or  employed  by  such  corporation,  would  constitute 
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a  misdemeanor  under  said  acts  or  undor  this  act  sliail  also  ho  liold  to 
?itr,..?J'f?Xn"f'"  ^•on!""/l*''^•'^^  such  corporation,  an.l  upon  conviction 
or  .t  tl  L  n^i\vuf".''-'r^  ^°  ^'^^  penalties  as  are  prescribed  in  said  ac(s 
01  bj  thit,  act  with  reference  to  sucli  i)ersous  except  as  such  penalties 
are  herein  changed.     The  willful   failure  upon   the  part  of  anv  carr  er 

«'f•',t^^,^  T'^  ^''^'•i^  ^'^'  ^^'^  P"^^"-^"  the  tariffs  or  rates  and  ch  i"es 
as  required  by  said  acts  or  strictly  to  observe  such  tarilTs  until 
Changed  according  to  law,  shall  be  a  misdemeanor,  and  upon  conviction 
"^ei'eo|,t^e  corporation  offending  shall  be  subject  to  a  line  of  not  less 
than  J;1000  nor  more  than  ?2U,000  for  each  offense  ;  and  it  shall  bl 
unlawful  for  any  person,  persons,  or  corporation  to  offer,  grant  or  "iv- 
?n  .^S^,*^  <!^''^ '?f '■''T*'  °^  I'eceiye  any  rebate,  concession,  or  discriminaUon 
J.^ninti,'L  I  ^^^  transportation  of  any  property  in  interstate  or  foreign 
commerce  by  any  common  carrier  suliject  to  said  act  to  regulate  com- 
merce and  the  acts  amendatory  thereto  wherebv  any  such  nronertv 
shall  by  any  device  whatever  be  transported  at  a  less  rate  than  that 
named  in  the  tariffs  published  and  filed  by  such  carrier  as  is  re- 
quired by  said  act  to  regulate  commerce  and  the  acts  amendatory  there- 
to, or  Ts^iereby  any  other  advantage  is  given  or  discrimination  is  prac- 
ticed Every  person  or  corporation  who  shall  offer,  grant,  or  give  or 
solicit  iicc;ept  or  receive  any  such  rebates,  concession,  or  discrimina- 
tion shal  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  there- 
^ianl]}}  ^T  P"»is'>e(l  by  a  fine  of  not  less  than  $1,000  nor  more  than 
1-0.000.  In  all  convictions  occurring  after  the  passage  of  this  act 
for  olTenses  under  said  acts  to  regulate  commerce,  whether  committed 
before  or  after  the  passage  of  this  act,  or  for  offenses  under  this  sec- 
tion, no  penalty  shall  be  imposed  on  the  convicted  party  other  than  the 
line  prescribed  by  law,  imprisonment  wherever  now  prescribed  as  part 
of  the  penalty  being  hereby  abolished.  Every  violation  of  this  section 
H  I^'h  }""  P™?ec"ted  in  any  court  of  the  United  States  having  juHs 
n,ifV»!?^//'v'"""''^'''V"'i  V,"'  district  in  which  such  violation  was  com- 
^nri  wi,?.L,  i;°"^^  ''■^"'^  ^^^  transportation  may  have  been  conducted  ; 
fn  n,?ti^^^l  ^^"^  offense  is  begun  in  one  jurisdiction  and  completed 
.,nri*'^'r-  '^-M^'y  be  dealt  with,  inquired  of.  tried,  determined  and 
punished  in  either  jurisdiction  in  the  same  manner  as  if  the  offense 
had  been  actually  and  wholly  committed  therein  onense 

In    ronstruing  and   enforcing   the  provisions  df  this   section   the   act 

pmnIS  "iw*'"''""'  °'  ^""^  «^^*^'':  ^S'Jnt,  or  other  person  acting  for  or 
empojed  by  any  common  carrier  acting  within  the  scone  of  hi^ 
employment  shall  in  every  case  be  also  deemed  to  be  the  act,  omission 
or  failure  of  such  carrier  as  well  as  that  of  the  person  Whenever 
any  carrier  t^Ies  with  the  Interstate  Commerce  Commission  or  mb- 
lishes  a  particular  rate  under  the  provisions  of  the  act  to  reVla  e 
commerce  or  acts  amendatory  thereto,  or  participates  in  any  rates  so 
filed  or  published,  that  rate  as  against  such  carrier,  its  officers  or 
agents  in  any  prosecution  begun  under  this  act  shall  be  conclusiVelv 
deemed  to  be  the  legal  rate,  and  any  departure  from  such  rate  of-  Inv 
sec'ioa\f'^this  let!'"'™'  '"''''  ^'  '^'''^^'^  *°  ^^  '^'^  offense  under-  thi's 
.  ^^'^-  ^-'P^^K  1°  .**°y  proceeding  for  the  enforcement  of  the  m-ovi- 
sions  of  the  statutes  relating  to  interstate  commerce,  whether ^s^h 
proceedings  be  instituted  before  the  Interstate  Comme-ce  Commiss  on 
or  be  begun  originally  in  any  circuit  court  of  the  United  Spates  it 
shall  be  .lawful  to  .include  as  parties,  in  addition  to  the  carHer  all 
persons  interested  in  or  affected  by  the  rate,  regulation  or  Dra^tiVe 
under  consideration,  and  inquiries,  investigations,^  orders  '  and  ^decrees 
may  be  made  with  refei-ence  to  and  against  such  additional  nartfesfn 
the  same  manner,  to  the  same  extent,  and  subiect  to  the  same  movf 
''%°P^^I  ThnI'  "'"S"  ^'  authorized  by  law  with  respect  to  cari-reis  ^ 

Sec.  3.  That  whenever  the  Interstate  Commerce  Commission  shall 
have  reasonable  ground  for  belief  that  any  common  carrier  fs^n4oed 
m  the  carriage  ot  passengers  or  freight  traffic  between  given  points'lt 
l?^L*f''°,  -^l"!  published  rates  on  file,  or  is  committing  any  discrhnlnl- 
tions  forbidden  by  law,  a  petition  may  be  presented  aHeging  such  fa?fs 
to  the  circuit  court  of  the  United  States  sitting  in  equitv  havin-  iuHs 
diction;  and  when  the  act  complained  of  is  alleged  to  ha v^leen^com- 
Z'^<^,^^  °'^.''^  "®'?»  committed  in  part  in  more  than  one  1  dicial  district 
or  State  It  may  be  dealt  with,  inquired  of,  tried,  and  determnedn  either 
such  judicial  district,  or  State,  whereupon  it 'shall  be  tTie  duty  of  the 
court  summarily  t,.  inquire  into  tlie  circumstances,  upon  s  ch  notice 
and  in  such  manner  as  the  court  shall  direct  and  without  the  formal 
pleadings  and  proceedings  applicable  to  ordiuarv  suits  in  equity  Tnd 
to  make  such  other  persons  or  corporations  parties  thereto  as  the 'com-t 
may  deem  necessary,  and  upon  being  satisfied  of  the  truth  of  the  ale 
gati.ms  of  said  petition  said  court  shall  enforce  an  observance  of  the 
published  tariffs  or  direct  and  require  a  discontinuance  of  such  discrim! 
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Ination  bv  proper  orders,  writs,  and  process,  which  said  orders,  writs. 
i\m\  process  niav  l)e  enforcealile  as  well  asaiiisl  the  parties  interested 
in  the  traffic  as  airainst  the  carrier,  subject  to  tlie  right  of  appeal  as 
now  i)n)vi(ied  bv  law.  It  shall  lie  tlie  duty  of  the  several  district 
iittDrnevs  of  the  I'uited  States,  whenever  the  Attorney-General  shall 
direct,  either  of  liis  own  motion  or  lujon  the  recitiest  of  the  Interstate 
Coniinerce  ("oinmission.  to  institute  and  prosecute  such  proceedings,  and 
the  proceedings  provided  for  liy  this  act  shall  not  preclude  the  bringing 
of  suit  for  the  recoverv  of  damages  by  any  party  injured,  or  any  other 
action  provided  by  said  act  approved  February  4.  18S7.  entitled  "An 
act  to  regulate  ciimmerce  and  tlie  acts  amendatory  thereof."  And  in 
proceedings  under  this  act  and  the  acts  to  regulate  commerce  the  said 
courts  shall  have  the  power  to  compel  the  attendance  of  witnesses,  both 
upon  the  part  of  the  carrier  and  the  shipper,  who  shall  be  required  to 
answer  on  all  subjects  relating  directly  or  indirectly  to  the  matter  in 
controversv,  and  to  compel  the  production  of  all  books  and  papers,  lioth 
of  the  cai"rier  and  the  shipper,  which  relate  directly  or  indirectly  to 
such  transaction  ;  the  claim  that  such  testimony  or  evidence  may  tend 
to  criminate  the  person  giving  such  evidence  shall  not  excuse  such 
person  from  testifying  or  sucli  corporation  producing  its  books  and 
papers,  but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing 
concerning  whicli  he  may  testify  or  produce  evidence,  documentary  or 
otherwise,  in  such  proceeding:  ProcUled.  That  the  provisions  of  an  act 
entitled  "An  act  to  expedite  the  hearing  and  determination  of  suits  in 
equitv  pending  or  hereafter  brought  under  the  act  of  July  2,  1890. 
entitled  'An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies.'  'An  act  to  regulate  commerce.'  approved 
February  4,  1SS7.  or  any  other  acts  having  a  like  purpose  that  may  be 
hereafter  enacted,  approved  February  H,  1903,"  shall  apply  to  any 
case  prosecuted  under  the  direction  of  Attorney-General  in  the  name 
of  the  Interstate  Commerce  Commission. 

Sec.  4.  That  all  acts  and  parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed,  but  such  repeal  shall  not  affect  causes 
now  pending  nor  rights  which  have  already  accrued,  but  such  causes 
shall  be  prosecuted  to  a  conclusion  and  such  rights  enforced  in  a  man- 
ner heretofore  provided  by  law  and  as  modified  by  the  provisions  of 
this  act. 

Si;f.  .5.   That  this  act  shall  take  effect  from  its  passage. 

Public.  No.  lO.*?.     Approved  February  19,  1903,  second  session,  Fifty- 
seventh  Congress. 
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(From  American  Spectator,  Washington,  D.  C,  May  5,  1906.) 


A  Man  of  the  Hour. 


Few  men  in  public  life  have  experienced  more  ups  and 
downs  in  political  favor  than  Joseph  Benson  Foraker,  Sen- 
ator from  Ohio,  who  has  recently  held  some  prominence 
because  of  his  position  on  railroad  rate  legislation.  He  is 
a  man  of  almost  boundless  talent  and  of  excellent  education, 
a  man  to  whom  almost  anything  could  have  been  possible, 
to  whom  nothing  indeed  has  seemed  impossible ;  yet  a  man 
who  has  thrown  away  many  of  his  larger  chances  in  the 
future  for  the  sake  of  an  immediate  gain  in  the  present.  He 
has  been  mentioned  and  in  comparatively  recent  years  for 
the  office  of  President  of  the  United  States.  Indeed  there 
is  hope  that  he  may  reach  the  cherished  seat  in  the  cam- 
paign of  1908.  It  is  the  same  sort  of  hope  that  stirs  Mr. 
Fairbanks,  and  already  these  two  are  universally  considered 
rivals,  the  one  by  the  other. 

And  now  Mr.  Foraker  is  as  near  to  the  White  House  as 
he  is  apt  to  be  and  further  away  than  he  has  been  for  some 
time.  Although  he  has  a  prominent  place  in  the  public  eye, 
he  is  really  in  one  of  the  "down"  periods  of  his  interesting 
career.  These  extremes  of  altitude  in  public  esteem  have 
have  been  the  result  not  so  much  of  Mr.  Foraker's  steady 
effort  as  the  natural  outcome  of  the  fortunes  of  those  to 
whom  he  has  had  the  good  luck  or  the  bad  judgment  of 
being  allied. 

At  one  time  Foraker  claimed  to  be  a  Roosevelt  man, — 


nore  than  that,  "the  original  Roosevelt  man."  He  was 
strong  for  recognition  at  the  White  House,  as  such.  But 
le  changed.  For,  while  he  was  making  every  effort  to  spell 
limself  the  most  loyal  adherent  the  President  ever  had,  he 
kvas  endeavoring  to  slip  the  stiletto  under  the  Presidential 
shoulder  blade  on  the  matter  of  rate  legislation.  It  was 
ill  done  so  smoothly  and  adroitly  that  it  looked  for  a  time 
is  if  the  blow  would  strike  home,  until  a  member  of  the 
[Cabinet  (also  a  man  from  Ohio)  succeeded  in  turning  the 
weapon  so  that  Mr.  Foraker  felt  the  point  of  it,  and  the  rest 
3f  the  country  saw  the  trick  exposed.  Taft  was  the  "bully 
3oy"  who  did  it.  Foraker  and  Taft  come  from  the  same 
locality.  Cincinnati  knows  them  both,  and  both  of  them 
<now  Cincinnati.  It  is  sufficient  here  to  say  that  the  eclipse 
Df  the  notorious  boss  George  B.  Cox  redounded  to  the  credit 
3f  the  present  Secretary  of  War  and  somewhat  to  the  dis- 
:omfiture  of  the  Senior  Senator  from  the  Buckeye  State. 
From  all  of  this  it  may  be  surmised  that  Taft  and  Foraker, 
although  Ohio  Republicans,  are  not  as  close  political  friends 
as  they  might  be.  Well,  they  are  not !  Foraker  has  stood 
for  the  Ohio  organization  and  he  has  been  able  to  control 
a  rather  turbulent  body;  Taft,  on  the  other  hand,  has  not 
been  able  to  see  his  way  clear  to  acquiesce  in  all  of  the 
activities  of  Ohio  Republicanism,  even  when  his  friends  were 
whispering  insistently,  and  even  yelling  right  out  loud  that 
tie  was  a  presidential  possibility, — nay  more, — a  probability ; 
he  disregarded  the  still  small  voices  and  the  still  bigger 
ones  and  played  ducks  and  drakes  with  the  Ohio  Republican 
organization  in  1905  ;  but  he  was  working  for  the  good  of 
the  party  and  not  for  the  benefit  of  any  particular  element 
of  it. 

Partly  as  a  result  of  this,  partly  as  a  result  of  the  general 
scattering  of  his  henchmen  and  the  ascendency  of  the 
"young  republican"  idea,  also  as  an  evidence  of  the  new 
cry  to  divorce  national  from  local  politics,  and  likewise  from 
the  stand  that  he  has  taken  on  the  railway  rate  question, 
which  is  not  the  popular  one  at  this  time,  Mr.  Foraker  is  on 
one  of  his  "downs;"  which  does  not  mean  at  all  that  he  will 
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not  have  a  subsequent  triumphant  *'up."  He  is  far  more 
likely  to  have  that  than  he  is  to  remain  in  eclipse  for  any 
length  of  time ;  and  were  he  not  ambitious  enough  and  able 
enough  to  seize  an  opportunity  to  rise  again  he  would  not 
be  long  in  coming  to  the  "man-without-a-country"^  position 
occupied  by  the  New  York  senators. 

But  Foraker  is  nothing  if  not  ambitious,  and  this  quality 
has  carried  him  far ;  sometimes  it  has  been  a  "vaulting  am- 
bition which  o'erleaps  itself,"  but  it  manages  to  alight  safe 
and  ready  for  further  flights.  Added  to  this,  Mr.  Foraker 
must  be  given  credit  for  great  ability,  for  an  indomitable 
spirit,  for  a  very  considerable  legal  knowledge,  which  he 
is  able  to  use  to  wonderful  advantage  as  in  his  plea  of 
"unconstitutionality"  in  rate  legislation,  which  has  furnished 
a  huge  stumbling  block  for  the  advocates  of  regulation  of 
railroad  tariflfs. 

No  further  proof  is  needed  of  Senator  Foraker's  tenacity 
of  purpose  and  his  fighting  spirit  than  is  furnished  in  the 
dry  record  of  his  political  life  as  given  in  the  "Congressional 
Directory."  He  was  Republican  candidate  for  Governor  of 
Ohio  in  1883,  but  was  defeated ;  was  elected  to  that  office  in 
1885,  and  re-elected  in  1887;  was  defeated  in  1889.  But 
defeats  never  discouraged  him,  and  he  went  steadily  ahead 
perfecting  his  organization  and  representing  it  in  state  and 
national  capacities,  until  he  came  to  the  United  States  Sen- 
ate in  1897.  He  has  been  a  strong  man  in  that  body,  and 
in  the  succeeding  years  of  his  term,  which  expires  in  1909, 
he  may  become  stronger  still ;  nor  has  he  removed  his  gaze 
from  the  simple  Colonial  building  at  the  other  end  of  "the 
Avenue."  But  he  has  never  gotten  into  the  inside  of  things 
in  the  Upper  Chamber,  as  his  attainments  would  certainly 
entitle  him ;  he  has  missed  it  because  he  has  been  handi- 
capped by  the  gift  which  Ohio,  more  than  any  other  state, 
bestows  upon  her  sons — the  fatal  gift  for  politics. 

— B.  A. 
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Mr.  FORAKER.  What  I  wanted  to  say  was  that  the  question 
of  what  was  a  just  and  reasonable  rate  was  not  raised  by  the 
pleadings  in  any  case  referred  to,  but  only  the  question  whether 
or  not  the  particular  rate  challenged  was  an  unreasonable  and 
unjust  rate.  That  is  the  only  question  the  court  was  called  upon 
by  the  pleadings  to  decide. 

Now,  to  illustrate  the  difference  between  those  cases.  Take 
the  case  suggested  by  the  Senator  from  Oregon  [Mr.  Fulton] 
and  commented  on  by  the  Senator  from  Texas  [Mr.  Bailey]. 
Let  us  suppose  that  we  have  under  consideration  a  shipment  of 
some  kind  of  freight  from  Marshalltown,  Iowa — I  believe  that 
is  the  name  of  the  place  given — to  Chicago. 

Mr.  FULTON.     Yes;  Marshalltown,  Iowa. 

Mr.  FORAKER.  And  we  will  suppose  that  Congress  has 
acted,  that  being  interstate  commerce,  and  has  fixed  a  specific 
rate  of  .?5 — that  was  the  rate  named,  I  believe,  by  the  Senator 
from  Oregon.  That  rate  having  been  fixed  by  law,  will  anybody 
dispute  that  a  shipper  shipping  over  that  road  would  have  a 
right  to  appeal  to  a  court  of  equity  and  say,  "  The  rate  fixed 
by  statute  is  .?5,  but  the  railroad  is  exacting  $6,"  and  ask  the 
court  to  enjoin  the  railroad  from  collecting  the  $6  rate?  Any 
shipper  could  do  that  to-day  without  any  enabling  statute  on 
the  subject.  Why?  Because  all  in  excess  of  $5  is  unlawful,, 
and  it  is  a  judicial  function  to  enjoin  and  prohibit  that  which 
is  unlawful.  Does  it  alter  the  principle  involved  when  the 
Congress,  instead  of  saying  the  rate  shall  be  $5,  says  it  shall 
be  a  reasonable  and  just  rate? 

The  court  in  such  a  case,  the  rate  being  challenged,  the  pleader 
saying  in  his  bill,  that  he  exhibits,  the  law  authorizes  only  Sf5, 
because  that  is  a  reasonable  and  just  rate,  but  the  railroad  is 
charging  us  $6,  which  is  an  excessive  and  unlawful  and  unrea- 
sonable and  unjust  rate,  does  anybody  imagine  that  the  court 
would  not  have  a  right,  in  the  exercise  of  its  judicial  function, 
to  find  out  from  testimony  that  $5  was  the  reasonable  and  just 
rate  and  that  $G  was  an  excessive,  unreasonable,  and  unjust 
rate?  And  having  ascertained  that,  and  the  pleadings  having 
been  so  framed  as  to  call  for  a  decision  on  the  subject,  can  any- 
body question  but  that  it  would  be  the  duty  of  the  court  to  en- 
join the  excessive  rate,  or  all  in  excess  of  $5?  The  law  to-day 
does  prescribe  that  the  rate  from  Marshalltown  to  Chicago  shall 
be  not  .f5  a  ton  on  any  given  kind  of  freight,  but  shall  be  only  a 
reasonable  and  just  rate,  whatever  that  may  be  found  to  be 
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upon  the  testimony  offered,  and  that  anything  that  is  unreasoD- 
able  and  unjust  is  unhiwful. 

Now,  there  is  no  phiiner  judicial  function  than  to  ascertain 
what  is  a  reasonable  and  just  rate.  What  is  reasonable  and 
just  the  courts  are  called  upon  to  ascertain  every  day  in  the 
exercise  of  their  judicial  functions,  and  there  is  nothing  plainer 
than  that  when  they  ascertain  what  is  reasonable  and  just, 
whether  applied  to  a  railroad  or  to  the  exercise  of  police  power, 
with  respect  to  a  tenement  house,  or  whatnot,  the  court  has 
full  eipiity  power  to  enjoin  all  that  is  excessive.  The  only  pro- 
priety of  any  legislation  on  this  subject  is  that  there  may  be  a 
special  procedure  that  will  authorize  one  proceeding  in  court  on 
behalf  of  all  the  shippers  who  are  alike  affected.  That  is  the 
ground  of  the  legislation,  it  seems  to  me.  that  we  want. 

So  the  Senator  from  Oregon  is  entirely  correct  in  his  conten- 
tion that  it  is  a  purely  judic-ial  function  to  ascertain  what  is 
a  reasonable  and  just  rate.  Now,  how  far  he  will  go  in  that  I 
do  not  know,  but  it  does  not  divest  the  court  of  its  power  that 
the  order  reaches  into  the  future. 

If  the  Senator  will  pardon  me  another  moment,  the  order  that 
the  railroad  shall  not  exact  anything  in  excess  of  what  the 
court  finds  to  be  just  and  reasonable  projects  itself  into  the 
future,  for  all  such  remedies  project  themselves  into  the  future. 
Every  injunction  operates  in  the  future  and  is  intended  to  be 
such  a  remedy.  Just  the  same  kind  of  an  order  was  made  in 
the  Nebraska  case,  if  I  am  not  mistaken  in  my  recollection  as 
to  the  case  in  which  it  occurred.  The  court  would  hold  that 
this,  naming  it,  is  a  just  and  reasonable  rate  and  no  more  shall 
be  exacted  so  long  as  the  conditions  established  by  the  testi- 
mony in  this  case  may  continue,  with  leave  to  the  parties  to 
come  and  show  that  different  conditions  had  arisen  and  that 
therefore  there  was  reason  for  changing  the  rate. 

Mr.  President,  I  ought  to  apologize  to  the  Senator  from  Ore- 
gon, and  1  promise  him  that  I  will  not  take  any  more  of  his 
time  unless  the  subject  becomes  so  interesting  that  I  can  not 
help  it.  I  want  at  an  early  day  to  speak  on  this  subject  at 
length. 

Mv.  FULTON.  I  hope  the  Senator  from  Ohio  will  interrupt 
me  frequently,  because  I  wish  the  Record  to  show  that  I 
opened  the  discussion  and  closed  it,  and  that  somewhere  be- 
tween a  good  speech  was  delivered. 

Mr.  BAILEY.  If  the  Senator  from  Oregon  will  permit  me,  I 
will  duplicate  the  promise  of  the  Senator  from  Ohio.  I  want  to 
reply  to  the  Senator  from  Ohio  just  this  far  and  only  far 
enough  to  say  that  I  have  not  said,  and  I  hope  I  have  not  given 
anybody  good  reason  for  supposing  that  I  have  said,  that  the 
court  could  not  enjoin  an  unreasonable  rate.  They  can  enjoin 
the  rate  when  fixed  by  the  railroad  itself,  probably  upon  the 
api)lication  of  a  shipjier  alleging  that  the  railroad  charges  a  cer- 
tain rate  from  Marslialltown,  in  the  State  of  Iowa,  to  the  city 
of  Chicago  and  that  that  rate  is  excessive  and  unreasonable  and 
unjust. 

I  think  it  is  undoubtedly  true  that  upon  a  condition  of  that 
kind,  ui)on  ])roof  to  support  it,  the  court  could  enjoin  the  collec- 
tion of  that  excessive  frcMght  charge.  It  is  absolutely  certain, 
and  I  take  it  no  Senator  would  (luestinn  it.  that  if  the  Congress 
should  enact  a  rate  so  low  as  to  be  confiscatory,  acting  directly 
upon  the  subject,  or  if  through  the  Commission  a  rate  so  low 
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as  to  deprive  the  carrier  of  its  pi'operty  without  due  process  of 
law  or  without  just  comi»ensation  for  its  services,  tliere  Is  no 
question  but  that  the  court  would  have  the  power  to  enjoin  that 
rate.  But  that  is  an  injunction  against  an  existing  rate  in  a 
case  made  up  upon  allegation  and  answer,  and  no  court  upon  a 
case  of  that  kind  has  any  warrant  for  making  a  decree  that 
binds  all  the  balance  of  the  people  not  represented  in  that  case. 

Mr.  FORAKER.     I  agree  with  the  Senator  to  that  extent. 

Mr.  BAILEY.  Now,  that  the  judgment  of  the  court  projects 
itself  into  the  future  is  obviously  true.  If  the  court  decrees 
that  the  land  which  I  claim  belongs  by  superior  title  to  the  Sen- 
ator from  Ohio,  that  not  only  binds  him  and  me  in  that  proceed- 
ing, but  it  binds  everybody  else  in  interest,  so  far  as  the  judg- 
ment could  go.  It  binds  my  heir  or  his  heir,  but  it  does  not 
bind  anybody  except  those  who  claim  under  him  or  under  me. 
Other  people  who  have  a  collateral  or  possibly  an  antagonistic 
interest  are  not  concluded  by  that  judgment.  They  ought  not 
to  be  bound  by  it.     So  I  say 

Mr.  FULTON.  The  Senator  from  Texas  does  not  understand 
me  as  contending  that. 

Mr.  BAILEY.     No. 

Mr.  FORAKER.  I  hope  the  Senator  does  not  understand  me 
as  saying  that.  I  said  that  is  where  came  the  necessity  for 
creating  a  special  procedure  by  statutory  enactment. 

Mr.  BAILEY.  The  Senator  from  Ohio  is  always  so  clear  and 
to  the  point  that  I  take  it  he  must  have  misunderstood  my 
statement  or  he  would  not  have  found  it  necessary  to  have 
argued  that  the  courts  could  enjoin  a  rate  either  too  high  or  too 
low,  and  I  supposed  the  Senator  was  replying ;  and  he  was 
making  a  sufficient  reply  if  that  had  been  my  contention.  I 
have  never  contended  that,  and  I  never  will  contend  it.  Indeed, 
the  very  basis  of  my  contention  against  this  power  of  determin- 
ing a  future  rate  by  the  court  is  that  the  business  of  the  court 
is  to  determine  only  the  reasonableness  or  the  unreasonableness 
of  a  given  rate  when  challenged  in  a  judicial  proceeding. 

Mr.  FORAKER.  If  the  issue  be  confined  to  that  question,  my 
contention  is  that  you  may  make  an  issue  as  to  whether  or  not, 
the  road  being  charged  with  exacting  an  unreasonable  and  un- 
just rate,  something  else  is  a  reasonable  rate  by  alleging  in  your 
bill  what  is  reasonable  and  just. 


March  14,  1906. 

Mr.  .FORAKER.  Mr.  President,  the  Senator  from  Massachu- 
setts [Mr.  Lodge]  has  so  completely  made  the  speech  I  was  in- 
tending to  make  that  I  will  yield  the  floor  with  only  another 
word. 

It  is  true  that  railroad  men  and  men  representing  railroads 
appeared  before  the  committee.  Why  should  they  not  appear  be- 
fore it?  Are  we  to  legislate  about  a  great  interest  of  this  kind 
without  permitting  men  who  are  interested  in  such  property  to 
be  heard?  Was  it  not  an  advantage  to  us  to  have  men  come 
who  were  familiar  with  this  business  to  give  us  the  benefit  of 
their  views?  Are  the  railroad  men  of  this  country  criminals? 
They  are  citizens  and  entitled  to  all  the  rights  of  other  citizens. 

Mr.  President,  I  have  heard  a  great  many  men  in  the  course 
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of  my  experience  in  public  life  assume  to  be  the  special  repre- 
sentatives of  the  people,  but  I  have  never  yet  heard  one  assume 
to  be  such  special  representative  who  was  any  more  the  repre- 
sentative of  the  people  than  the  average  man,  to  say  the  most 
for  him. 

I  do  not  like  that  assumption  on  the  part  of  anybody.  I  have 
no  interest,  and  I  do  not  lielieve  any  other  Senator  here  has 
any  interest  whatever,  with  respect  to  this  legislation  except 
only  to  make  the  best  bill  we  can  make  to  remedy  the  evils 
that  are  justly  complained  of.  I  think  I  have  the  best  bill  that 
has  been  offered.  [Laughter.]  I  have  spoken  on  it  once,  and 
I  am  going  to  speak  on  it  again. 

While  1  am  going  to  vote  for  a  court  review  when  that  ques- 
tion comes  up,  the  Senator  from  Iowa  [Mr.  Dolliveb]  is  right 
when  he  says  the  result  will  be  to  force  two  hearings  where 
there  should  be  only  one,  and  to  make  nugatory  in  large  degree 
that  which  it  is  intended  the  bill  shall  accomplish.  But  I  have 
no  special  responsibility  for  this  bill.  I  am  anxious  that  it 
shall  be  made  as  good  as  it  is  possible  to  make  it,  and  I  am  go- 
ing to  vote  for  a  review,  because  I.  think  that  is  necessary  to 
the  proper  protection  of  these  great  property  interests.  But 
no  matter  how  amended,  this  bill  raises  all  kinds  of  trouble- 
some questions,  and  must,  I  am  sure,  prove  a  disappointment. 

Now,  I  think  instead  of  having  that  kind  of  legislation,  we 
should  have  the  kind  of  legislation  suggested  in  the  measure  I 
have  presented,  legislation  which  amounts  simply  to  an  amend- 
ing of  the  Elkins  law,  in  its  third  section.  The  Senator  from 
Maryland  [Mr.  Rayner]  has  pointed  out  how  effective  that  law 
has  proven.  It  is  effective  to  prevent  rebates ;  it  is  effective  to 
prevent  discriminations ;  and  if  you  will  amend  it  in  the  way  I 
have  suggested,  it  will  be  equally  effective  to  prevent  excessive 
rates ;  and  it  will  do  it  in  an  expeditious  way,  and  it  will  do  it 
in  a  way  that  will  be  of  advantage  to  the  shipper,  and  the  ship- 
per will  prefer  it  to  the  legislation  you  are  propof.ing  to  enact. 
That  section  when  so  amended  will  provide  that  when  anybody 
wants  to  make  a  complaint  of  excessive  rates,  or  discriminations, 
or  about  a  rebate,  nothing  more  will  be  necessary  than  to  call 
the  attention  of  the  Interstate  Commerce  Connnission  informally 
to  it,  and  the  Commission,  without  any  expense  to  him,  shall 
make  such  preliminary  investigation  as  it  may  see  fit  to  make  to 
enable  it  to  determine  whether  there  be  probable  cause  for  the 
complaint,  in  which  event  the  Commission  shall  send  it  to  the 
court,  where  it  shall  be  prosecuted  in  the  name  of  the  United 
States  Government,  and  at  the  expense  of  the  United  States 
Government,  and  without  any  expense  whatever  to  the  shi])per, 
where  all  rights,  under  the  expedition  act  referred  to  by  the 
Senator  from  Pennsylvania  [Mr.  Knox]  as  this  provision,  will 
be  expeditiously  and  efficiently  determined. 

It  seems  to  mo  tliat  the  great  trouble,  as  I  have  said  hereto- 
fore in  the  Senate,  speaking  on  this  subject,  with  the  shippers 
heretofore  has  been  tliat  they  can  not  single  handed  and  alone 
cope  with  railroads  in  litigation.  It  is  unjust  to  a  sliii)per. 
He  is  at  too  great  a  disadvantage,  there  is  too  much  burden  of 
expense  upon  him,  wlien  he  is  required  to  go  out  and  fight  be- 
fore the  Commission  or  fight  in  the  courts  a  great  railroad  in 
this  country.  We  ouglit  to  take  that  burden  from  him.  Then 
no  shipper  "will  be  afraid  to  cliallenge  a  rate,  to  challenge  a  re- 
bate, to  institute  a  proceeding  to  have  relief  finally  secured  In 
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the  court  where  there  will  be  no  clashing  with  constitutional 
principles  or  rules  with  respect  to  the  rights  of  property  or  the 
rights  of  individuals. 

I  have  already  said,  but  I  want  to  say  it  a^ain  while  I  have 
the  attention  of  everybody,  that  I  do  not  believe  this  legislation 
vi'hich  we  now  have  under  consideration  is  worth  the  paper  it 
is  written  on,  if  passed  in  this  form.  It  is  unconstitutional, 
Mr.  President,  not  alone  on  one  ground,  but  on  half  a  dozen 
grounds.  I  have  already  pointed  out  some  of  these  constitu- 
tional defects.  I  am  going  to  point  out  other  grounds  on  which 
it  is,  in  my  opinion,  unconstitutional,  but  if  it  were  not  uncon- 
stitutional, it  will  prove  disappointing  in  its  consequences.  I 
mean  it  will  disappoint  the  people  who  want  this  legislation. 

The  shippers  of  this  country  will  not  under  it  get  the  relief 
they  are  seeking. 

Now,  why  encounter  all  these  serious  questions?  Why  run 
the  risk  of  all  this  disappointment  when  by  sticking  to  the  courts 
of  the  country,  where  we  always  have  found  relief,  we  can  work 
out  efficient  remedies  against  every  evil  that  has  been  sug- 
gested? I  intend  to  offer,  and  to  speak  in  a  few  days  when  I 
get  the  opportunity  in  support  of,  an  amendment  to  the  third 
section  of  the  Elkins  law,  either  as  a  substitute  for  this  bill 
or  as  an  additional  section  to  be  added  to  it — an  alternative 
section.  On  account  of  the  lateness  of  the  hour  I  will  not  enter 
upon  an  argument  now.  I  have  before  me  a  number  of  author- 
ities sustaining  the  competency  of  Congress  to  confer  on  the 
courts  the  right  to  enjoin,  when  a  rate  is  challenged  as  excessive, 
all  the  excess  of  that  rate  that  may  be  over  and  above  the  stat- 
utory standard  of  what  is  just  and  reasonable.  The  authorities, 
I  will  content  myself  with  saying,  are.  to  my  mind,  conclusive, 
and  there  is  no  serious  legal  question  if  that  be  so  that  could 
possibly  arise  upon  that  kind  of  legislation. 

So  the  question  I  want  to  put  to  every  Senator  and  to  have 
every  Senator  think  about  is,  whether  he  will  vote  for  a  bill 
which  the  Senator  from  Maryland  says  will  be  clearly  uncon- 
stitutional, for  the  reason  he  has  assigned,  and  which  other 
Senators  have  said  will  be  clearly  unconstitutional,  for  the 
reasons  they  have  assigned,  and  which  I  have  undertaken 
to  show  is  unconstitutional  on  half  a  dozen  diffei'ent  grounds. 
Will  we  vote  for  that  kind  of  a  measure,  and  thus,  if  it  perish 
in  the  courts,  disappoint  those  who  seek  the  passage  of  the  bill, 
or,  if  it  survive,  disappoint  the  people  by  its  remediless  result? 


April  5,  1906. 

Mr.  FORAKER.  Mr.  President,  the  Senator  from  Texas  [Mr. 
Bailey]  has  only  anticipated  what  I  wanted  to  say.  As  the 
Senator  from  Texas  has  well  said,  the  charge — for  it  is  not  any- 
thing short  of  that — that  Senators  who  are  In  opposition  to  the 
bill  he  is  supporting  are  in  conference  here  from  time  to  time 
with  presidents  of  railroads 

Mr.  ALDRICH.    With  a  view  of  defeating  the  bill. 

Mr.  FORAKER.  With  a  view  of  defeating  the  bill  is  a 
most  serious  one,  and  the  Senators  referred  to  should  be  named. 
I  respectfully  demand  of  the  Senator  from  Iowa  that  he  name 
the  Senators,  so  that  if  there  is  a  member  of  this  body  engaged 
in  such  conferences  we  may  know  who  it  is. 
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Mr.  DOLLIVER.  I  shall  take  the  liberty  of  not  pursuing 
that  controversy. 

Mr.  FORAKER.  Well,  Mr.  President,  it  seems  to  me  the  Sen- 
ate has  a  right  to  know.  I  do  not  imagine  the  Senator  refers 
to  me,  but  I  do  know,  as  every  other  Senator  must  know,  that 
the  suggestion  of  the  Senator  was  broad  enough  to  include 
every  member  of  this  body. 

Mr.  DOIiLIVER.  I  have  never  dreamed  that  there  was  any 
impropriety  in  consulting  with  presidents  of  railroads.  I  pre- 
sume hardly  a  man  here  but  has  sought  the  counsel  and  sug- 
gestion of  those  who  were  practically  familiar  with  railway 
business.  In  connection  with  my  honorable  friend  from  Ohio,  I 
spent  three  months  last  spring  hearing  the  views  of  as  distin- 
guished a  group  of  railroad  managers  as  ever  assembled  any- 
where in  the  world,  and  I  have  never  thought  that  a  man  could 
not  talk  with  railroad  presidents  without  being  charged  with 
some  form  of  impropriety.  I  have  no  notion  that  a  man  can  be 
guilty  of  the  offense  of  consulting  with  the  Chief  Magistrate  of 
the  American  people  without  being  made  the  subject  of  ridicule 
and  misconstruction  of  his  motive. 

Mr.  FORAKER.  I  have  never  complained  of  anyone  who 
has  seen  fit  to  confer  with  the  Chief  Magistrate  of  the  nation. 
I  do  so  whenever  I  see  fit  to  and  he  will  permit  it.  I  am  always 
glad  to  do  it.  I  never  think  of  anyone  conferring  with  the 
President  having  any  improper  motive  in  view. 

So  far  as  conferences  with  railroad  presidents  are  concerned, 
I  do  not  know  of  any  on  the  part  of  any  member  of  this  body. 
It  is  true  that  when  the  Senate  Committee  on  Interstate  Com- 
merce had  hearings,  covering  five  or  six  weeks  last  spring,  a 
number  of  railroad  officials  appeared  before  that  committee  and 
gave  their  testimony,  just  the  same  as  any  other  witnesses ;  but 
I  do  not  know  of  any  member  of  the  (tommittee  conferring  with 
those  railroad  officials  at  that  time.  I  do  not  know  of  any 
member  of  that  committee  or  any  member  of  this  body  confer- 
ring at  any  time  or  place  with  any  railroad  official  concerning 
this  proposed  legislation. 

Now,  Mr.  President,  it  will  not  do  for  the  Senator  to  say  he 
had  no  thought  or  purpose  of  insinuating  that  there  was  any- 
thing improper  in  such  conferences,  for  the  Senator  said  in  so 
many  words  that  Senators  had  been  conferring  with  railroad 
presidents  in  order  that  they  might  better  know  how  to  defeat 
this  legislation.  Only  one  inference  could  be  drawn  from  that, 
and  that  was  that  men  who  do  not  agree  with  the  Senator 
from  Iowa  in  his  support  of  this  measure  were  representing  in 
some  such  way  as  has  been  charged  railroad  interests  or  rail- 
road officials.  I  know  of  no  railroad  officials  having  anything 
whatever  to  do  with  this  legislation,  except  only  to  express 
their  views  when  they  came  before  the  committee.  No  railroad 
official,  so  far  as  I  can  recall,  has  ever  talked  with  me  at  any 
time  or  any  place,  and  I  do  not  believe  that  any  railroad  official 
has  ever  talked  in  any  improper  way  with  anybody  else  who  is 
hi  opposition  to  this  ijrojiosed  legislation. 

Mr.  TILLMAN.  If  the  Senator  will  pardon  me,  I  saw  in  the 
ne.vspapers  a  day  or  two  ago  a  statement  that  President  Mellen, 
of  one  of  the  New  England  roads — I  have  forgotten  which — 
had  been  to  the  White  House  for  lunch,  conferring  with  the 
President  about  this  matter,  and  rumor  had  it  that  he  went 
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there  to  demand  that  certain  features  of  the  Hepburn  bill 
should  be  stricken  out — that  part  of  the  bill  which  relates  to 
requirins  the  railroads  to  keep  a  certain  kind  of  books  and  no 
other  kind. 

While  I  am  on  my  feet,  if  the  Senator  will  pardon  me,  T 
should  like,  as  one  witness,  to  give  some  little  testimony  in  this 
interesting  controversy  among  the  brethren  on  that  side  as  to 
what  took  place  at  the  hearings  before  the  Interstate  Commerce 
Committee.  I  can  not  recall  the  date,  but  I  recollect  very  dis- 
tinctly that  a  gentleman  came  into  the  committee  room  and, 
after  shaking  hands  with  a  few  of  his  friends,  passed  on  to  the 
inner  sanctuary,  and  I  did  not  see  him  any  more ;  but  I  was 
afterwards  informed  that  he  was  Mr.  A.  J.  Cassatt,  of  the 
Pennsylvania  road.  Now,  what  his  business  was  or  with  whom 
he  conferred  I  do  not  pretend  to  say.  I  merely  state  that  as 
a  fact. 

Mr.  FORAKER.  Mr.  President,  I  do  not  know  anything  about 
the  occasion  to  which  the  Senator  refers.  I  never  met  Mr. 
Cassatt  but  once  in  my  life,  and  I  met  him  at  the  White  House 
then.     He  was  there  calling  upon  the  President. 

Mr.  President,  let  me  call  attention  to  the  fact  in  this  connec- 
tion, now  that  Mr.  Cassatt  has  been  named  in  the  way  he  has, 
that  he  is  one  of  the  railroad  presidents  of  the  country  who 
has  been  favoring  this  proposed  rate  making  on  the  part  of 
the  Government  for  the  railroads  of  the  country,  and  Mr.  Mellen, 
who  was  referred  to,  is  another.  They  have  been  advocates  of 
this  kind  of  legislation  all  the  while.  There  are  railroads  on 
both  sides  of  the  question.  At  least,  such  is  the  report  as  to 
Mr.  Cassatt  and  Mr.  Mellen. 

I  have  very  frequently  seen  notices  of  their  presence  in  the 
city,  but  never  having  seen  Mr.  Cassatt  but  the  one  time,  of 
course  I  do  not  know  what  he  was  here  for.  except  only  as  the 
newspapers  may  have  advised.  I  never  met  Mr.  Mellen ;  I  do 
not  know  him  at  all ;  but  I  have  noticed  that  he  has  been  here 
frequently  and  that  at  such  times  he  was  usually  in  conference 
with  the  President,  and  always  about  railway  rate  legislation. 

I  can  understand.  Mr.  President,  why  Mr.  Cassatt,  repre- 
senting the  Pennsylvania  Railroad,  might  favor  this  kind  of  leg- 
islation. He  represents  a  railroad  that  covers  the  heart  of  the 
country ;  a  railroad  so  situated  and  so  powerful,  having  so  many 
advantages,  that  it  could  grow  inordinately  rich  on  what  might 
destroy  other  railroad  properties.  I  do  not  know  of  anybody 
else  equally  fortunately  situated.  If  anybody  else  is  so  equally 
fortunately  situated,  it  is  Mr.  Mellen  and  his  road ;  and  they 
are  both  in  favor  of  this  kind  of  legislation. 

But.  Mr.  President,  I  do  not  imagine  that  either  of  these 
gentlemen,  or  that  any  other  railroad  official,  has  been  in 
Washington  to  see  the  President  or  to  see  any  Senator  in  regard 
to  railway  rate  legislation  with  any  improper  motive  in  view. 
I  do  not  know  why  they  should  not  come  here  when  their  great 
properties  are  being  legislated  about  and  give  us  the  benefit  of 
their  special  knowledge.  I  know  I  was  very  glad  to  hear  them 
when  they  came  before  the  Interstate  Commerce  Committee. 
They  were  able  men.  intelligent  men,  and  they  gave  us  informa- 
tion that  it  was  necessary  for  us  to  have  to  enable  us  to 
intelligently  legislate ;  and  I  have  no  doubt  they  have  been  able 
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to  give  the  Pre?:i(lent  a  great  deal  of  information  that  has  been 
appreciated  by  him. 

Wliat  I  ol>jeet  to  is  that  the  Senator  from  Iowa  or  any  other 
Senator  shonld  stand  up  here  in  this  body  and  refer  to  a 
cirennistanee  of  tliat  Icind  in  snch  a  way  as  that  people  might 
riglitfully  dednee  from  his  statement  that  it  was  intended  by 
him  to  charge  tliat  improper  influences  were  being  exerted,  and 
tliat  Senators  were  yielding  to  such  improper  influences.  That 
is  an  attack  on  the  whole  Senate,  and  should  not  he  made  un- 
less based  on  facts.    That  is  all  I  care  to  say  about  that. 

Mr.  President,  the  Senator  alluded  to  something  entirely 
personal  to  myself.  He  said  that  on  last  Saturday  I  sent  to 
the  legislature  of  Ohio  a  letter,  in  which  I  undertook  to  claim 
that  I  was  supporting  the  President  in  contending  here  for  an 
adequate  court  review.  I  do  not  suppose  that  what  I  said  to  the 
Ohio  legislature  on  that  occasion  is  a  matter  of  much  importance 
to  Senators,  Init  I  should  like,  not  troubling  Senators  to 
stop  and  listen  to  it,  to  have  what  I  did  say  inperted  in  the 
Record,  so  that  along  with  that  statement  of  the  Senator  from 
Iowa  those  who  may  see  fit  to  read  the  Record  can  read  and  see 
what  I  did  say.  Therefore  I  send  to  the  Secretary's  desk  a  copy 
of  that  letter  as  it  was  published  in  the  Cincinnati  Commercial 
Tril)une,  and  ask  that  it  may  be  printed  in  the  Record,  without 
reading,  unless  Senators  desire  that  it  shall  be  read.  ])ut  I  do 
not  supjiose  that  the  Senate  does  so  desire. 

The  VICE-PRESIDENT.  Without  objection,  the  paper  re- 
ferred to  by  the  Senator  from  Ohio  will  be  printed  in  the  Record 
without  reading. 

The  paper  referred  to  as  follows : 

[Special  dispatch  to  Commercial  Trihiine. ] 

"  YOU  CONFIRM  MY  OPINION,"  FORAKER  WRITES  ASSEMBLY- — SAYS  HIS 
COURSE  ON  RATE  REGULATION  IS  IN  ACCORD  WITH  LEcaSLATURE'S  EX- 
PRESSED WISHES  AND  MEASURES QUOTES  TAFT'S  AKRON  AND  COLUM- 
BUS    WORDS SHOWS     HOW     ADMINISTRATION     HAS     STOOD     FOR     COURT 

REVIEW. 

Commercial  Tribune   Bureau,   Outlook    Building, 

Columbus,  Ohio,  March  SI,  1906. 

In  a  letter  answering  the  request  of  the  general  assembly  that  he  sup- 
port the  position  of  President  Roosevelt  on  the  rail  road  rate  question 
Senator  Fouaker  exhaustively  explains  his  own  position. 

The  letter  was  drawn  out  by  the  O'Roard  resolution. 

Senator  Foraker's  colleague.  Senator  Dick,  wrote  to  the  Ohio  assem- 
bly, indorsing  the  sentiment  of  the  O'Roard  resolution. 

senator  foraker's  letter. 

Senator  Foraker's  letter  is  as  follows  : 
The  General  AisticmbJ!/  of  Ohio: 

Gentlemen  :  I  received  by  due  course  of  mail  your  house  joint  reso- 
lution No.  8,  passed  February  23,  1906,  of  which  the  following  is  a 
copy  : 

"  House  joint  resolution  No.  8,  relative  to  railroad  rates. 

"Be  it  resolved  lii/  the  genernl  assemhli/  of  Ohio.  That  the  members  of 
the  general  assembly  of  Ohio  believe  that  President  Roosevelt  was  right 
when  he  recommended  to  Congress  that  a  law  be  passed  '  conferring 
upon  some  competent  administrative  body  the  power  to  decide,  upon  the 
case  being  brouglit  before  it,  whether  a  given  rate  prescribed  by  a  rail- 
road is  reasonable  and  just,  and  if  it  is  found  unreasonable  and  unjust, 
then,  after  full  investigation  of  the  complaint,  to  i)rescribe  the  limit 
of  rate  beyond  which  it  shall  not  l)e  lawful  to  go.  tlie  "  maximum  reason- 
alibi  rate,"  as  it  is  commonly  called,  this  decision  to  go  into  effect 
witliin  a  reasonable  time,  and  to  obtain  from  thence  onward,  subject  to 
review  by  the  courts.' 

"Sec."  2.   That    we   commend    the   wisdom   of  such    legislation   by    the 
Congress  of  the  I'nited  States,  and  request  the  Senators  and   Members 
6838 


11 

of  the  ITonse  of  Reprei;ontativGs  from  Ohio,  In  Congress,  to  vote  for  the 
passage  of  a  law  containing  such  provisions.  ^,      „       ^  j 

"  Sec.  3.  That  copies  of  this  resolution  be  sent  to  the  Senators  ana 
Representatives  of  Ohio,  in  Congress,  by  the  secretary  of  state. 

"  C.  A.  Thompson, 
"  Speaker  of  the  House  of  Representatives. 
"  James   M.   Willi.vms, 
"  President  pro  tempore  of  the  Senate. 
"Adopted  February  23,  1906." 

WHY    HE    DELAYED    ANSWER. 

I  have  delayed  answering  until  now,  because  I  observed  that  you  had 
under  consideration  a  bill  creating  a  railroad  commission  and  empower- 
ing it  to  fix  railway  rates  and  prescribe  railway  regulations  for  Ohio. 

It  occurred  to  me  that  in  the  consideration  of  that  measure  you 
would  find  it  necessary  to  consider  and  act  upon  some  of  the  questions 
that  have  been  discussed  in  the  two  Houses  of  Congress,  and  that  it 
might  be  easier,  after  such  action,  to  make  answer  to  your  request. 

I  now  learn  that  the  bill,  with  some  amendments,  has  passed  Dotn 
houses,  and  that  it  will,  no  doubt,  receive  the  approval  of  the  governor 
and  become  a  law. 

CONTAINS    AMENDMENT. 

I  have  a  copy  of  it  as  it  passed  the  house,  and  find,  upon  examina- 
tion, as  I  anticipated  when  I  concluded  to  await  your  action,  that  it 
contains  an  amended  provision,  to  which  I  shall  call  attention,  that  has 
been  accepted  by  the  senate  without  charge,  as  I  am  informed. 

But  before  pointing  this  out,  allow  me  to  say  again,  as  I  have  re- 
peatedly said  heretofore  in  public  utterances  and  in  public  print,  that 
there  is  no  difference  of  opinion  upon  the  point  that  there  are  abuses 
practiced  by  the  railroads  that  should  be  prohibited  and  remedied,  nor 
is  there  any  difference  of  opinion  as  to  the  necessity  for  some  kind  of 
additional  legislation  to  accomplish  this  purpose. 

The  sole  difference  is  as  to  what  that  legislation  shall  be. 

TWO  PROPOSITIONS  ADVANCED. 

Generally  speaking,  two  propositions  have  been  advanced:  One  to 
confer  the  rate-making  power,  as  recommended  by  the  President,  on  the 
Interstate  Commerce  Commission  ;  the  other  to  broaden  and  strengthen 
the  jurisdiction  and  power  of  the  courts  under  existing  laws. 

Many  bills  have  been  introduced  embodying  the  former  idea ;  a  less 
number  the  second.  ,    .  ^.  4.,,     „   <-„ 

The  first  class  of  bills  was  intended  by  their  respective  authois  to 
carry  out  the  President's  recommendation,  and  were  supposed  to  be  in 
full  compliance  with  the  requirements  thereof ;  the  second  class  aimed 
to  accomplish  the  same  purpose,  but  by  different  methods. 

Out  of  all  these  manv  propositions  finally  came  the  so-called  Hep- 
burn bill,"  which,  according  to  the  announcements  in  the  newspapers, 
had  the  special  approval  of  the  President  and  his  Attorney-General,  and 
was  to  be  supported  as  an  Administration  measure. 

It  passed  the  House  without  amendment,  although  there  was  mucn 
dissatisfaction  expressed  therewith  by  the  Members  of  that  body  ;  was 
considered  in  the  Senate  Interstate  Commerce  Committee,  and,  although 
there  was  much  objection  and  discussion,  all  amendments  were  finally 
rejected  and  it  was  reported  to  the  Senate,  and  is  now  under  considera- 
tion as  it  came  from  the  House.  ,    ,,  ^  , 

It  is  earnestly  and  vociferously  insisted  that  it  shall  now  be  passed 
by  the  Senate  become  a  law  just  as  it  passed  the  House.         ^     ^,      ,     ,. 

Before  commenting  on  this  proposition,  I  call  attention  to  the  tact 
that  the  President,  in  his  message  of  December  6,   1904,   recommended 

"The  Commission  (Interstate  Commerce)  should  be  vested  with  the 
power  where  a  given  rate  has  been  challenged  and  after  full  hearing 
found  to  be  unreasonable,  to  decide,  subject  to  judicial  review,  what 
shall  be  a  reasonable  rate  to  take  its  place,  the  ruling  of  the  Commis- 
sion to  take  effect  immediately  and  to  obtain  unless  and  until  it  is 
reversed  by  the  court  of  review." 

HOW    TAFT     INTERPRETED. 

Secretary  Taft,  in  his  speech  as  temporary  chairman  of  the  Ohio 
Republican  State  convention  of  May  24,  1905,  interpreted  this  i;ecom- 
mendation  of  the  President  and  the  Esch-Townsend  bill,  which  had 
then  passed  the  House  of  Representatives,  as  meaning  that  the  orders 
of  the  Interstate  Commerce  Commission  fixing  rates  and  regulations, 
when  made,  shall  be  effective  until  set  aside  by  judicial  hearing. 

In  his  speech  at  Akron,  October  21,  1905,  Secretary  Taft  further 
said  : 
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"  The  President's  proposition  is  tliat  the  power  of  the  Commission 
shall  lie  to  hear  a  complaint  that  a  particular  rate  is  unreasonable,  to 
declare  it  to  be  unreasonable,  and  to  fix  the  rate  which  should  be  rea- 
sonable, and  embody  this  finding  in  an  order,  which  should  stand  until 
set  aside  by  a  court,  either  upon  preliminary  or  final  hearing." 

WITH    ROOSEVELT'S    APPROVAL. 

It  is  believed,  upon  what  is  thought  to  be  good  authority,  that  both 
these  speeches  of  Secretary  Taft  were  made  with  the  knowledge  and 
approval  of  the  President  as  correctly  setting  forth  his  views. 

In  the  Esch-Townsend  bill,  and  in  the  interstate-commerce  bill, 
framed  by  the  Interstate  Commerce  Commissioners,  by  them  pre- 
sented to  the  Interstate  Commerce  Committee  of  the  Senate  in  Novem- 
ber, 1905,  and  which  was  at  the  time  supposed  to  be  the  most  intelli- 
gent and  authoritative  presentation  of  the  President's  views,  in  the 
form  of  a  bill,  that  could  be  framed,  as  well  as  in  nineteen  other  bills 
that  have  since  been  introduced  in  the  Senate  and  the  House  at  this 
session  of  Congress,  all,  as  their  respective  authors  understood  and 
believed,  in  substantial  conformity  in  this  respect  with  the  President's 
recommendation,  it  was  carefully  provided  in  one  form  or  another  that 
the  orders  of  the  Commission  fixing  rates  and  prescribing  regulations 
should  be  subject  to  review  by  the  courts  in  proceedings  instituted 
therefor  by  either  the  carrier,  the  shipper,  or  any  other  party  interested, 
as  to  whether  or  not  they  were  lawfully  made"  in  accordance  with  the 
terms  and  conditions  of  the  proposed  statute  that  they  should  be  just 
and  reasonable. 

PROVIDED    IN    SIXTEEN    STATES. 

In  every  one  of  the  sixteen  States  of  the  Union  where  railroad  com- 
missions or  other  cfflcials  have  been  authorized  and  empowered  to  fix 
rates  and  prescribe  reg-ulations,  suitable  provisions  have  been  made  for 
a  review  by  the  courts  of  all  such  orders. 

Such  was  the  previous  discussion,  and  such  the  character  of  legisla- 
tion on  the  subject  in  the  different  States,  and  such  the  character  of  all 
the  bills  that  had  been  introduced  when  the  Hepburn  bill  made  its 
appearance. 

Like  all  the  other  bills,  it  conferred  the  rate-making  power,  as 
recommended  by  the  President,  on  the  Interstate  Commerce  Commission, 
but  unlike  every  similar  statute  enacted  in  the  various  States  and  un- 
like every  other  similar  bill  introduced  in  Congress,  and  in  direct  con- 
flict with  the  utterances  of  the  President  and  every  other  person  who 
had  spoken  for  him,  it  not  only  fails  to  provide  for  a  review  by  the 
courts,  but  it  is  intentionally  so  drawn,  as  some  of  its  leading  advocates 
acknowledge,  as  to  prohibit  such  a  review,  not  only  upon  the  petition 
of  the  carrier,  but  also  upon  the  petition  of  the  shipper  or  any  other 
person  or  community  interested  or  affected  by  the  orders  of  the  Com- 
mission. 

ALL    ELSE    OVERSHADOWED. 

This  feature  of  the  bill  was  so  unexpected,  so  unprecedented,  so  un- 
American,  and  so  in  conflict  with  that  rule  of  American  life  and  Amer- 
ican institutions  that  every  man  is  entitled  to  his  day  in  court  that 
every  other  question  raised  by  the  proposed  legislation  has  been'  over- 
shadowed and  almost  lost  sigiit  of  in  the  debate  that  is  now  in  progress 

Notwithstanding  the  acute  character  of  this  particular  question  In 
some  remarks  I  made  to  the  Senate  on  the  2Sth  of  February  I  took 
occasion  to  discuss  the  general  subject  at  length,  pointing  out  as  well 
as  I  could  a  number  of  the  provisions  of  the  bill  that  are,  in  my  judg- 


SENDS    COPY    OP    SPEECH. 

In  view  of  your  request,  I  have  taken  the  liberty  of  sending  a  copv 
of  these  remarks  to  each  member  of  your  body,  in  order  that  all  mav 
know  in  full,  il  they  so  desire,  the  views  I  entertain,  and  the  reasons 
for  them,  with  respect  to  this  measure,  and  with  that  purpose  in  mind 
I  ask  that  those  remarks  may  be  considered  by  refereui-c  as  a  part  of 
this  coinmunication.  ^ 

It  is  unnece.sary  for  present  purposes  to  review  those  remarks  fur- 
ther than  to  call  attention  to  the  fact  that  I  have  undertaken  to  show 
that  If  we  enact  the  Hepburn  bill  as  it  p.'issod  the  House  we  must  en- 
counter a  number  of  the  most  serious  constitutional  and  legal  questions 
on  account  of  which  the  measure  will  probably  perish  In  the  courts  and 
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that.  If  it  should  stand  that  test,  the  hiw  will  not  pr(>vent  or  in  any 
manner  remedy  the  pT-actice  of  uivinii'  secret  rehales,  niakini;  dis<'rirai- 
nations  amonjj;  individual  shippers,  the  lack  of  uniformity  in  classifica- 
tion, or  the  evil  to  communities  of  unjust  and  discriminatory  relative 
rates. 

HOPSB    COMMITTEK    .ADMITS    IT. 

The  House  committee  in  its  report  admits  and  concedes  all  this,  and 
acknowledges  that  it  does  not  attempt  to  deal  with  these  evils. 

In  those  remarks  I  undertake  not  only  to  show  these  defects  of  the 
Hephurn  bill,  hut  also  to  point  out.  upon  facts  and  testimony  of  an  in- 
disputable character,  that  liy  a  simiile  amendment"  of  the  present  law, 
which  I  have  already  introduced  in  the  Senate,  the  existing  remedial 
provisions  of  the  staute  can  be  so  broadened  and  strengthened  as  to 
reach  and  effectively  prevent  all  these  abuses. 

This  amendment  "involves  but  one  hearing,  and  that  in  the  courts,  in 
a  proceeding  in  the  name  of  the  United  States  without  trouble  to  the 
shipper,  under  a  re(iuirement  that  the  courts  shall  proceed  summarily  to 
hear  the  complaint,  postponing  all  other  business,  in  so  far  as  may  be 
necesary  to  enable  it  to  do  so,  thus  avoiding  all  delays. 

WILL    BE    MORE    EXPEDITIOUS. 

On  this  account  tliis  proceeding  will  he  far  more  expeditious  than  the 
proceeding  provided  1)V  the  Hepburn  bill. 

It  goes  further  and  relieves  the  shipper  of  all  expense  of  the  litiga- 
tion on  account  of  which  lie  has  been  heretofore  so  burdened  and  ham- 
pered, that,  in  many  cases,  he  has  preferred  to  suffer  the  wrongs  to 
which  he  has  been  subjected  rather  than  undertake,  single  handed  and 
alone,  to  fight  a  railroad  before  the  Commission  or  in  the  courts. 

In  addition  to  these  advantages,  which  would  be  of  incalculable  value 
to  the  aggrieved  shipper,  the  proceeding  would  he  under  a  statute  that 
has  already  been  upheld  by  the  Supreme  Court  of  the  United  States  and 
under  which  more  has  been  done  to  correct  railroad  evils  than  under 
any  act  of  legislation  that  has  yet  been  enacted  by  any  of  the  States  or 
the  Federal  Government. 

NOTHING    EXPERIMENT.\L. 

No  constitutional  or  legal  questions  can  arise,  for  all  have  been  dis- 
cussed and  passed  upon  by  the  court  of  last  resort.  There  would  be, 
therefore,  in  such  a  proceeding  nothing  experimental. 

I  have  been  hoping  that  in  some  form  or  other  this  kind  of  legislation, 
which  could  not  prove  otherwise  than  effective,  may  be  enacted  :  l)ut  as- 
suming that  the  Hepburn  bill  in  some  form  will  he  passed  and  become 
a  law.  I  shall  consider  it  my  duty  to  do  all  in  my  power  to  make  it  a 
constitutional,  workable,  and  effective  measure. 

My  oath  of  office  requires  that,  and  I  would  not  only  violate  that 
but  also  my  duty  to  my  constituents  and  the  whole  country  if  I  were 
to  do  otherwise  than  follow  its  requirements. 

CONFIRMS    HIS    OPINION. 

With  respect  to  this  duty  you  have  relieved  me  of  all  embarrassment 
by  the  action  you  have  taken  in  adopting  the  amended  provision  above 
referred  to  as  a  part  of  the  measure  you  have  just  passed,  to  provide 
for  a  full  and  complete  review  in  the  courts  of  the  orders  of  the  Com- 
mission you  have  created,  for  now,  in  view  of  your  action,  I  feel  con- 
firmed in  the  opinion  that  it  is  my  duty  to  insist  upon  such  amend- 
ments to  the  Hepburn  bill  as  a  condition  precedent  to  the  support  of  it 
as  will  secure  to  carriers,  sliippers,  communities,  and  all  others  who 
may  be  parties  in  interest  affected  by  the  orders  of  the  Commission  a 
right  to  appeal  to  the  courts  for  a  judicial  determination  of  any  ques- 
tions that  may  arise  involving  or  affecting  their  interests,  for  if  such  a 
provision  is  important  in  a  State  statute  it  requires  no  argument  to 
show  it  is  much  more  important  in  a  statute  that  applies  to  the  whole 
country. 

THE    PROPER    INTERPRETATION. 

I  so  conclude  because  this  is  necessarily  and  properly  the  interpreta- 
tion you  have  placed  upon  the  recommendation  of  the  President,  which 
you  have  quoted  in  your  resolution. 

Your  action  was,  of  course,  taken  intellige.ntly,  deliberately,  and 
officially,  hut  aside  from  the  fact  that  it  was  ta'ken  in  this  intelligent 
and  deliberate  way  is  doubtless  the  further  fact  that,  because  of  the 
equity  and  justice'  involved,  you  would  not  change  your  action  even 
though  the  President  might,  for  some  reason  sufficient  for  himself,  see 
fit  to  change  his  own  views  with  respect  to  such  a  provision,  as  it  has 
been  claimed,  erroneously,  1  hope,  he  has  done. 
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CONGRATULATES    ASSEMBLY. 

But  however  that  may  be.  upon  j-our  action  in  adopting  this  amended 
provision  I  most  heartily  congratulate  you  and  the  people  of  Ohio,  for 
by  It  you  have,  at  an  opportune  time,  fittingly  rebuked  the  sentiment 
that  would,  if  possible,  excite  distrust  of  the  courts,  destroy  their  use- 
fulness, and  debar  them  from  their  appropriate  participation  in  the  set- 
tlement of  the  great  and  far-reaching  questions  which  legislation  of  this 
character  must  precipitate. 

At  the  same  time  you  have  put  Ohio  in  harmony  with  all  her  sister 
States  and  with  the  spirit  of  fair  play  that  underlies  and  characterizes 
our  Constitution  and  all  our  institutions  of  government. 

With  felicitations  upon  the  near  approach  of  the  conclusion  of  your 
labors  and  upon  the  very  creditable  record  you  have  made,  I  remain, 
with  sentiments  of  highest  esteem. 

Very  truly,  yours,  etc.,  *  J.  B.  Foeakeb. 


May  3,  1906. 


Mr.  FORAKER.  Mr.  President,  I  do  not  rise  to  take  issue 
with  anything  that  has  been  said  by  the  Senator  from  Texas 
[Mr.  Bailey]  or  by  any  other  Senator  as  to  the  question  of 
power  on  the  part  of  Congress  to  prohibit  the  granting  of  tem- 
porary restraining  orders  by  the  courts,  nor  do  I  intend  to  dis- 
cuss the  question  of  the  effect  of  providing  for  a  court  review 
of  the  orders  that  may  be  made  by  the  Commission,  if  this  bill 
becomes  a  law,  or  the  effect  of  omitting  to  provide  such  court 
review :  but  I  rise  to  call  attention  to  the  attitude  heretofore 
sustained  with  respect  to  both  these  questions  by  the  Interstate 
Commerce  Commission.  I  do  that  feeling  that  there  is  greater 
propriety  in  it  since  the  junior  Senator  from  Wisconsin  [Mr. 
La  Follette]  addressed  the  Senate  a  few  days  ago  and  in 
terms  of  unmeasured  praise  told  us  of  the  experience  of  the 
Interstate  Commerce  Commissioners  and  their  competency  by 
reason  of  that  experience  to  advise  us  as  to  the  character  of 
law  that  should  be  enacted. 

I  do  it  for  another  reason,  Mr.  President.  Until  within  the 
last  three  or  four  months,  according  to  my  recollection,  we  never 
heard  of  a  proposition  from  any  source  to  confer  upon  the  Inter- 
state Commerce  Commission  power  to  make  rates  and  to  adopt 
and  establish  regulations  governing  the  operations  of  the  rail- 
roads of  this  country  without  making  the  exercise  of  that  power 
subject  to  review  by  the  courts.  But  suddenly,  since  the  begin- 
ning of  the  present  session  of  Congress,  the  proposition  has  been 
advanced  and  has  been  embodied  in  the  Hepburn  bill,  which  is 
now  before  the  Senate,  and  in  other  bills  that  this  great  power 
should  be  conferred  upon  the  Commission,  and  that  it  should 
be  exercised  without  any  review  of  it  by  the  courts. 

I  call  attention,  in  the  first  place,  to  the  report  of  the  Inter- 
state Commerce  Commission  made  in  December,  1897,  being  the 
Eleventh  Annual  Report  of  the  Interstate  Commerce  Commis- 
sion. This  is  the  first  report  that  was  made  by  the  Commission 
after  the  decision  in  what  is  known  as  the  "  Maximum  Rate 
case,"  in  which  case  the  court  held  that  the  Interstate  Com- 
merce Commission  had  no  power  to  make  rates  under  the  orig- 
inal interstate-commerce  act,  which  was  under  consideration  in 
that  case.  < 

After  having  called  attention  to  that  case,  and  to  the  nature  of 
the  decision  in  that  respect,  and  after  having  called  attention 
to  the  fact  that  it  was  necessary,  in  the  opinion  of  the  Inter- 
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state  Commerce  Commission,  for  us  to  amend  the  law  so  as  to 
give  thoin  this  rate  inalving  power,  the  Commission  then  tool£ 
up  for  discussion  what  1  now  want  to  read,  at  page  34  of  their 
report,  under  the  subhead  "To  what  extent  should  orders  be 
subject  to  judicial  review."     The  Commission  said : 

If  this  view  should  prevail,  to  what  extent  and  in  what  manner 
ought  the  orders  of  the  Commission  be  made  the  subjoct  of  Judicial 
review'  It  is  generally  understood  that  under  the  Constitution  of  the 
United  States  an  order  for  the  payment  of  money  can  riot  be  enforced 
without  giving  the  defendant  an  opportunity  for  a  trial  by  jury. 

That  general  and  common  understanding  continued  until 
this  particular  bill  was  framed  in  the  House  and  sent  to  the 
Senate  as  passed  by  the  House.  Continuing,  the  Interstate 
Commerce  Commission  said : 

Such  orders  must  therefore  stand  very  much  as  they  do  at  present. 
They  are,  however,  a  very  insigniflcant  part  of  the  entire  number  and 
from  their  very  nature  wi"ll  be  such  that  ordinarily  the  earner  will  com- 
ply with  them' without  the  necessity  of  any  steps  for  thoir  enforcement. 
The  great  bulk  of  our  orders,  as  already  stated,  must  pertain  to  the  lu- 
ture.  They  will  be  orders  fixing  either  a  maximum  or  a  mininium 
rate.  The  only  power  which  courts  can  exercise  over  orders  or  rnis 
sort  is  to  vacate  them.  They  can  not  be  invested  with  authority 
under  the  Federal  Constitution  to  make  and  enforce  a  modihed  oraer. 

For  what  reasons,  then,  should  the  court  be  allowed  to  vacate  a^i 
order?  The  onlv  appeal  which  lies  from  the  decrees  of  the  lingiisu 
railway  commission  is  upon  questions  of  law.  There  is  no  appeal 
upon  questions  of  fact  as  to  which  the  decision  of  the  commission  is 
final.  This  is  analogous  to  the  verdict  of  a  jury  or  the  hndings  ol 
fact  by  a  special  master  in  chancery  under  the  equity  practice  oi 
some  States.  _  .-,       j.     ^r.        j„_„ 

Much  might  be  said  in  favor  of  applying  the  same  idea  to  the  orders 
of  this  Commission.  It  can  hardly  be  expected  that  ordinarily  the  case, 
upon  proceedings  in  review,  will  come  before  a  tribunal  which  is  m 
theory  better  fitted  to  determine  questions  of  fact  than  the  one  which 
passes  upon  them  in  the  first  instance. 

Upon  the  other  hand,  the  right  of  review  is  always  a  safeguard — 

Now.  I  want  the  attention  of  Senators  to  this,  because  it  is 
authority  which  surely  at  least  the  Senator  having  this  bill  in 
charge  otight  to  give  heed  to : 

Upon  the  other  hand,  the  right  of  review  is  always  a  safeguard.  It 
puts  a  certain  restraint  upon  the  judgments  of  any  tribunal.  It  would 
not  probably  embarrass  the  practical  operation  of  the  law,  and  it 
might  prevent  the  occasional  miscarriage  of  justice  If  the  whole  case, 
both  upon  the  law  and  the  facts,  were  submitted  to  the  court. 

Mr.  THjLMAN.     Mr.  President 

Mr.  FORAKER  (reading)  — 

The  question  of  review  would  then  be — 

Now  listen — 
Is  the   order   lawful,  just,   and   reasonable?     If  so,   the   proceedings   In 
review  are  dismissed.  "  If  not.  the  order  is  vacated.     No  new  order  can 
be   made   by   the   court.     If   the   order    is   vacated,    the   case   should   he 
sent  back  to  the  Commission  for  further  proceedings. 

I  ask  the  Senator  to  bear  with  me  a  minute  until  I  read 
another  paragraph. 

Mr.  TILLMAN.  I  was  just  trying  to  find  what  the  Sen- 
ator is  reading  from. 

Mr.  FORAKER.  I  am  reading  from  the  eleventh  annual 
report  of  the  Interstate  Commerce  Commission.  I  am  reading 
the  views  of  that  Commission  as  to  the  propriety  of  conferring 
upon  the  court  the  power  to  review  an  order  of  the  Commission 
making  rates  and  establishing  regulations,  a  power  they  were 
asking  in  that  report  to  have  conferred  upon  them  by  Con- 
gress. 
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Mr.  TILLMAN.  If  the  Senator  will  allow  me,  there  can  be 
no  difference  of  opinion  between  us,  I  think,  on  that  point.  I 
have  always  said  I  am  Willing;  and  anxious  to  get  a  review  and 
to  give  both  the  shipper  and  the  carrier  an  opportunity  to 
have  the  court  pass  upon  their  rights. 

Mr.  FORAKER.  That  is  true;  but  I  want  to  call  the  Sen- 
ator's attention  to  the  extent  to  which  the  Commission  recom- 
mend this  review  shall  go.     Now,  further : 

The  right  to  apply  for  review  should  be  exercised  within  a  time 
limited  or  not  at  all.  When  application  is  made  for  review,  the  Com- 
mission should  send  to  the  court  the  testimony  taken  before  it,  which 
should  constitute  the  record  upon  which  the  case  is  reviewed,  vinless 
the  court  is  of  the  opinion  that  there  is  testimony  which  is  material 
to  a  proper  disposition  of  the  case  and  which  could  not  or  under  all 
circumstances  ought  not  to  have  been  given  before  the  Commission. 
In  that  case  the  court  should  instruct  the  Commission  to  take  and 
send  up  the  additional  testimony. 

Now,  one  other  paragraph  as  to  whether  or  not  the  court 

should   be    authorized    to    grant   temporary    restraining    orders 

pending  this  review : 

The  important  question  is,  What  effect  should  be  given  the  order  of 
the  Commission  pending  the  proceedings  for  review?  If  the  carrier 
is  obliged  to  obey  an  improper  order,  ordinarily  it  can  obtain  no 
redress.  If  the  carrier  is  not  obliged  to  obey  a  proper  order,  the  public 
can  ordinarily  obtain  no  redress.  When  a  question  has  been  fairly  and 
fully  tried  before  the  Commission,  it  appears  to  us  that  ordinarily  the 
order  of  the  Commission  should  be  effective  until  the  court  has  declared 
against  it.  There  are  manifestly,  however,  instances  in  which  this 
ought  not  to  be  true.  Probably  the  court  should  be  invested  with 
power,  when  application  for  review  is  made,  to  determine  whether  or 
not  the  order  shall  take  effect  pending  such  proceedings. 

I  might  read  further  to  the  same  effect,  but  I  have  read 
enough  to  show  the  views  entertained  by  the  Interstate  Com- 
merce Commission  at  that  time.  That  was  a  time  when  they 
were  giving  exceptionally  careful  attention  to  the  subject,  and 
to  what  they  said  in  regard  to  it,  in  their  first  official  report 
after  they  had  been,  by  the  decision  of  the  Supreme  Court, 
stripped  of  that  power  which  until  then  they  had  claimed  to 
possess. 

Now,  in  their  reports  from  that  time  down  to  the  present 
there  has  never  appeared  anything  in  conflict  with  what  they 
said  in  their  eleventh  annual  report.  That  they  had  not 
changed  their  views  prior  to  November  last — November,  1905 — 
we  have  conclusive  evidence  in  the  form  of  a  bill  which  at  that 
time  they  sent  to  the  Interstate  Couuuerce  Committee  of  the 
Senate  for  the  consideration  of  that  committee  as  a  proper 
measure  to  recommend  to  the  Senate  for  passage.  After  pro- 
viding that  they  should  be  invested  with  power  to  make  rates 
and  regulations  and  put  them  into  effect,  they  proceeded,  at 
page  24  of  the  bill,  as  it  was  printed  at  the  time,  to  say  as 
follows : 

Any  carrier  may,  within  thirty  days  from  the  service  upon  it  of  any 
order,  other  than  an  order  for  the  payment  of  money,  begin  in  the 
circuit  court  of  the  United  States  for  the  district  in  which  its  prin- 
cipal operating  office  is  situated,  proceedings  to  set  aside  and  vacate 
such  order  ;  and  in  case  such  order  affects  two  or  more  carriers,  such 
proceedings  may  be  brought  by  them  jointly  in  the  district  in  which 
the  principal  operating  office  of  either  of  them  is  situated.  Such  pro- 
ceedings shall  be  begun  by  filing  on  the  equity  side  of  the  court  a 
petition  or  bill  in  equity,  which  shall  briefly  state  the  matters  em- 
braced in  such  order  and  the  particulars  in  which  it  is  alleged  to  be 
unlawful,  and  in  such  proceedings  the  complainant  and  the  Commission 
shall  be  made  defendants. 
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Upon  the  filing  of  such  a  petition  or  bill  the  clerk  of  such  circuit 
court  shall  I'orthwiih  mail  a  copy  tliereof  to  tlio  Comiiiission,  with  no- 
tice that  till'  same  lias  been  filed;  and  the  Commission  sliall  thereupon, 
within  twenty  days  from  the  receipt  of  such  notice,  cause  to  be 
filed  in  such  court  a  complete  certified  copy  of  the  record  in  the 
proceeding  wherein  the  order  complained  of  was  made,  including  the 
pleadings,  the  testimony,  and  exhibits,  the  report  and  opinion  of  the 
Commission,  and  its  order  in  the  premises.  If  it  is  impracticable  to 
send  up  a  copy  of  any  exhibit,  the  exhibit  Itself  may  be  forwarded.  The 
defendant  may  answer  or  demur  to  such  petition  or  bill  according  to 
the  usual  practice  in  equity  cases. 

If  upon  hearing  such  petition  the  court  shall  be  of  opinion  that  the 
order  of  the  Commission  is  not  a  lawful  order,  it  shall  set  aside  and 
vacate  the  same ;  otherwise  it  shall  dismiss  the  petition.  In  either 
case  the  court  shall  file  with  its  decision  a  statement  of  the  reasons 
upon  which  the  decision  is  based,  a  copy  of  which  shall  be  certified 
forthwith  to  the  Commission.  If  the  order  of  the  Commission  is  va- 
cated, and  if  the  defendant  does  not  appeal  to  the  Supreme  Court  of 
the  United  States,  the  Commission  may  reopen  the  case  for  further 
hearing  and  order,  or  it  may  make  a  new  order  without  further  hear- 
ing, not  inconsistent  w'ith  the  decision  and  opinion  of  the  circuit  court. 
Any  such  subsequent  order  shall  be  subject  to  the  same  provisions  as  an 
original  order. 

Upon  the  filing  of  such  a  petition  the  circuit  court  may,  upon  such 
notice  to  the  complainant  and  to  the  Commission  as  the  court  deems 
proper,  extend  the  time  within  which  such  order  shall  take  effect,  not 
to  exceed  in  all  sixty  days  from  the  date  of  service  of  the  order  upon 
the  carrier.  The  court  may  also,  if  it  plainly  appears  that  the  order 
Is  unlawful,  and  not  otherwise,  suspend  the  operation  of  the  order 
during  the  pendency  of  the  proceeding  or  until  the  further  order  of 
the  court. 

Mr.  NELSON.  Will  the  Senator  allow  me?  From  what  bill 
is  he  reading? 

]\Ir.  FORAKER.  I  am  reading  from  the  bill  that  was  framed 
by  the  Interstate  Commerce  Commission  and  sent  by  that  Com- 
mission to  the  Interstate  Commerce  Committee  of  the  Senate 
as  an  embodiment  of  their  ideas  of  what  this  legislation 
should  be ;  and  I  am  reading  it  to  call  attention  to  the  fact  that 
down  until  last  November,  at  the  beginning  of  the  present 
session  of  Congress,  the  Interstate  Commerce  Commission  con- 
tinued to  entertain  precisely  the  views  so  elaborately  and  so 
ably  expressed  in  their  eleventh  annual  report  in  regard  to  the 
propriety  of  a  full  review  by  the  court,  including  a  review  not 
only  upon  the  evidence  submitted  to  the  Commission,  but  upon 
all  other  evidence  that  the  courts  might  hold  it  was  proper  for 
them  to  hear  in  order  that  equity,  justice,  and  right  might  pre- 
vail. I  am  reading  it  for  the  purpose  of  showing  that  they 
still  continued  down  until  last  November  to  be  of  the  opinion 
exju-essed  by  them  in  their  eleventh  annual  report,  that  not 
only  should  there  be  this  full,  complete,  broad  review  by  the 
court,  but  that  there  should  also  be  power  conferred  upon  the 
court  pending  that  review  to  restrain  by  interlocutory  order  the 
execution  of  the  Commission's  order  until  the  court  could  finally 
determine  its  validity. 

Now,  Mr.'  President,  not  only  was  that  the  well-known  view 
of  the  Interstate  Commerce  Commission,  but  it  was  the  view 
of  everybody  else  who  discussed  this  subject,  so  far  as  I  have 
any  recollection  or  any  knowledge.  Not  until  after  that  time 
did  we  hear  of  anybody  proposing  a  bill  conferring  this  au- 
tocratic power  upon  the  Interstate  Commerce  Commission  such 
as  the  pending  bill  provides  for  without  subjecting  the  orders 
it  was  to  make  to  a  review  by  the  court.  Suddenly  there  came 
a  change.  The  Hepburn  bill  was  introduced.  It  did  not  con- 
tain any  such  provision.  A  few  other  bills,  I  believe,  about  the 
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same  time  were  introduced  that  did  not  contain  any  such  pro- 
vision.    Now.  why  was  that  change  made? 

Mr.  DOLLIVER.     Mr.  Fresident 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Iowa? 

Mr.  FORAKER.     Certainly. 

Mr.  DOLLIVER.  My  recollection  of  the  review  suggested 
by  the  bill  sent  to  the  Committee  on  Interstate  Commerce  by 
the  Interstate  Commerce  Commission  is  that  it  submitted  only 
one  proposition  to  be  considered  by  the  court,  and  that  is  the 
lawfulness  of  the  Commission's  order.  Am  I  correct  about 
that? 

Mr.  FORAKER.  That  was  the  general  proposition,  but  in 
determining  whether  or  not  it  was  lawful  the  courts  were  to 
have  before  them  the  complete  record,  including  all  the  plead- 
ings and  all  the  testimony  and  all  the  exhibits  and  all  the  or- 
ders and  all  the  steps  taken. 

Mr.  DOLLIVER.  If  the  Senator  from  Ohio  will  pardon  the 
suggestion,  he  says  that  nobody  ever  suggested  that  the  courts 
ought  not  to  be  clothed  with  authority  to  rehear  and  reconsider 
these  findings.  I  call  his  attention  to  the  fact  that  before  the 
Interstate  Commerce  Committee,  sitting  as  an  investigating 
committee,  there  appeared  three  of  the  most  famous  and  skill- 
ful railway  lawyers  in  the  United  States — Mr.  Morawetz,  gen- 
eral solicitor  of  the  Santa  Fe ;  Robert  Mather,  now  president  of 
the  Rock  Island,  and  Mr.  Hines,  at  that  time,  I  think,  connected 
in  an  official  way,  not  in  the  office,  however,  of  the  general 
solicitor  of  the  Louisville  and  Nashville  Railroad. 

I  call  the  Senator's  attention  to  the  fact  that  these  great 
students  of  railway  law  united  in  testifying  before  our  com- 
mittee that  you  can  not,  without  violating  the  Constitution  of 
the  United  States,  give  over  to  the  courts  any  power  to  review 
the  wisdom  and  discretion  of  the  Interstate  Commerce  Commis- 
sion, and  upon  that  ground  they  based  their  protest  that  this 
power  of  making  rates  ought  not  to  be  conferred  upon  the  Com- 
mission, because  in  the  nature  of  our  jurisprudence  you  can  not, 
directly  or  indirectly,  turn  over  the  findings  of  the  Commission 
to  be  reheard,  reconsidered,  and  readjudicated  by  any  court  of 
justice. 

Mr.  FORAKER.  Mr.  President  the  Senator  wholly  misap- 
prehends what  the  witnesses  named  testified  to  before  the  In- 
terstate Commerce  Committee  of  the  Senate.  What  they  testi- 
fied to  in  that  connection  was  that  we  could  not  create  an  admin- 
istrative board  and  have  the  character  of  hearing  before  it 
that  we  were  contemplating  and  discussing  at  the  time,  and 
then  when  it  made  an  order  after  such  hearing,  and  as  a  result 
of  it,  take  an  appeal  from  that  board  to  a  court,  because  no 
court  would  entertain  an  appeal  from  an  administrative  au- 
thority, liut  they  never  said,  neither  did  any  other  witnesses 
befoi-e  that  committee  say,  that  we  could  not  authorize  an  inde- 
pendent action  complaining  of  an  order  that  had  been  made 
and  thus  review  it  in  an  independent  proceeding  such  as  has 
been  discussed,  such  as  has  been  proposed  by  those  who  favor 
what  we  call  a  "  court-review  plan  "  in  this  debate  here  in  the 
Senate.  That  is  the  distinction.  They  did  unite  in  saying  that. 
Nol)ody  ever  controverted  that  proposition ;  nobody  ever  insisted 
to  the  contrary. 
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But,  Mr.  President,  suddenly  there  appeared  one  other  idea 
that  I  am  about  to  call  attention  to.  What  I  was  talking  about 
particularly  was  the  record  made  by  the  introduction  of  bills.  I 
never  heard  of  any  bill  omitting  to  provide  for  some  kind  of 
court  review  until  some  time  after  this  bill  of  the  Interstate 
Commerce  Committee  had  been  brought  before  our  committee 
and  had  been  considered  there  long  enough  to  excite  consider- 
able discussion  all  over  the  country. 

A  little  bit  later  a  bill  was  introduced  by  the  Senator  from 
Iowa  himself 

Mr.  DOLLIVER.     Mr.  President 


The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Iowa? 

Mr.  FORAKER.     Certainly. 

Mr.  DOLLIVER.  The  bill  to  which  the  Senator  from  Ohio 
refers  was  introduced  in  the  Senate. 

Mr.  FORAKER.  I  understand  that.  I  say  a  little  bit  later 
it  was  introduced,  but  not  until  after  the  Senate  convened.  I 
believe  the  Senator  omitted  to  provide  for  any  court  review  in 
his  bill. 

Mr.  DOLLIVER.  I  recognized  the  fact  in  the  bill  which  I 
had  the  honor  to  introduce  that  it  was  not  possible  for  Congress 
to  take  away  from  the  courts  their  right  to  attack  an  order  of 
the  Commission  on  account  of  its  being  unlawful — that  is  to 
say,  on  the  ground  of  its  being  a  violation  of  constitutional 
right. 

Mr.  FORAKER.  Whatever  the  reason  may  have  been,  I  am 
eimply  talking  about  the  fact.  I  am  not  disposed  to  have  any 
controversy  with  the  Senator  as  to  whether  there  is  power  in 
Congress  to  take  away  from  the  courts  the  right  to  review  an 
order  made  by  the  Commission. 

Mr.  LONG.  I  was  not  present  when  the  evidence  to  which 
the  Senator  refers  was  taken  by  the  committee,  but  I  have 
read  that  evidence,  and  if  the  Senator  will  refer  to  volume  2, 
page  801,  of  the  hearings,  he  will  find  that  Mr.  Morawetz  ex- 
pressed the  opinion  that  it  was  not  within  the  power  of  Con- 
gress to  confer  upon  the  courts  the  performance  of  duties  of  an 
administrative  or  a  quasi  legislative  character. 

Mr.  FORAKER.  Mr.  President,  nobody  takes  issue  with  that 
statement.  I  have  no  doubt  that  Mr.  Morawetz  has  so  testified. 
I  never  heard  of  anybody  testifying  to  the  contrary.  All  are 
agreed  that  only  judicial  power  can  be  conferred  upon  the 
courts,  and  Mr.  Morawetz  no  doubt  so  testified. 

The  question  raised  by  the  Senator  from  Iowa  [Mr.  Dolliveb] 
was  whether  or  not  the  three  witnesses  named  by  him  testified 
that  it  was  not  competent  for  Congress  to  confer  upon  the  courts 
power  to  review  the  orders  made  by  the  Commission.  My 
answer  is  that  what  they  testified  to  was  that  it  was  not  com- 
petent for  us  to  authorize  an  appeal  from  an  administrative 
board  to  the  court  direct,  but  they  never  pretended  any  such 
thing,  nor  did  anybody  else,  so  far  as  I  have  any  recollection,  as 
that  you  could  not  bring  an  independent  action  and  that  we 
could  not  give  jurisdiction  to  the  court  to  entertain  an  independ- 
ent action  to  attack  an  order,  or  complain  of  an  order  and  seek 
to  have  it  enjoined,  that  the  Commission  had  made  and  was 
seeking  to  enforce. 
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Mr.  DOLLIVER.  Mr.  President,  I  have  before  me  the  testi- 
mony of  tlie  witness  to  whose  testimony  I  alluded  a  moment  ago, 
and  I  find  that  Mr.  Morawetz  said : 

Congress  can  require  the  courts  to  pass  upon  the  question  whether  a 
rate  lixed  by  a  commission  is  confiscatory.  It  can  also  require  the 
courts  to  determine  whether  a  rate  fixed  by  a  commission  or  by  a  rail- 
way company  is  excessive — illegally  high.  But  Congress  can  not  re- 
quiVe  the  courts  to  pass  upon  the  mere  business  policy  of  fixing  a  rate 
anywhere  between  those  two  extremes. 

I  venture  to  say,  without  occupying  too  much  of  the  Senator's 
time,  that  the  other  great  railway  lawyers  to  whom  I  have  re- 
ferred coincided  in  that  opinion  ;  and  it  is  not  a  mere  formal 
compliment  to  the  honorable  Senator  from  Ohio  to  say  that  his 
own  speech,  made  here  early  in  the  session,  seems  to  coincide 
with  this  view. 

Mr.  FORAKER.  Mr.  President,  the  Senator  is  mistaken 
about  that.  What  the  Senator  reads  raises  a  different  question 
altogether  from  what  I  supposed  he  was  raising  by  the  interrup- 
tion that  he  subjected  me  to  a  few  minutes  ago.  In  the  speech 
I  made  here  February  28  I  pointed  out,  in  agreement  with  what 
was  said  by  these  witnesses,  that  it  was  true  that  where  rates 
on  the  one  hand  were  confiscatory  and  on  the  other  were  extor- 
tionate, anywhere  between  that,  rates  may  be  considered,  in  a 
certain  sense,  to  be  reasonable. 

Therefore,  if  fixed  by  legislative  authority,  they  can  not  be 
reviewed  by  the  court,  unless  we  confer  on  the  court  express 
power  to  do  so.     That  is  what  I  contended  for. 

Now  that  I  am  on  that  point,  I  will  say  there  is  a  dififerenco 
of  opinion  betwen  lawyers  as  to  it,  and  I  do  not  remember  what 
this  witness  or  that  witness  or.  another  witness  may  have  said 
on  that  particular  phase  of  the  subject ;  but  I  do  remember,  Mr. 
President,  that  no  witness  testified  that  we  could  not  confer 
upon  the  courts  jurisdiction  to  entertain  an  independent  bill  to 
review  and  set  aside  an  order  the  Commission  had  made  of 
which  the  carrier  wanted  to  make  complaint  or  of  which  the 
shipper  or  the  community  desired  to  make  complaint  on  the 
ground  that  the  order  was  not  in  conformity  with  the  standard 
we  create. 

Mr.  LONG.  So  far  as  I  know,  no  one  contends  that  we  could 
not  confer  such  jurisdiction  on  the  courts.  I  believe  that  the 
courts  have  such  authority  now,  without  any  special  statutory 
provision. 

Referring   to   Mr.    Hines's   statement  before   the   committee. 

which,   the   Senator   says,   was   only   upon   the   question   as   to 

whether  an  appeal  could  be  taken  from  the  Commission  to  a 

court,  I  wish  to  call  his  attention  to  this  statement  of  Mr.  Hines 

in  the  hearings : 

If  you  get  an  order  from  a  commission  making  a  rate,  no  matter  how 
you  word  the  power  of  the  judicial  review — 

Not  the  appeal — I  call  the  attention  of  the  Senator  to  this — 
but  the  judicial  review — 

the  court  is  not  going  into  those  facts  any  further  than  is  necessary  to 

Erotect  the  carrier  from  confiscation,  in  my  judgment.  So,  no  matter 
ow  much  right  you  miglit  have  theoretically  to  do  that,  the  matter  is 
going  to  be  left  practically  with  the  Commission,  unless  It  palpably 
abuses  its  discretion. 

Mr.  FORAKER.     Mr.  President,  as  I  have  already  said  upon 

that  phase  of  the  general  question,  there  was  and  is  a  differ- 
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ence  of  opinion  among  the  lawyers,  and  I  would  not  pretend  to 
say  what  this  lawyer  said  or  that  lawyer  said  who  appeared  and 
testified  before  the  couniiittee.  I  hai)i)en  to  know  that  some  of 
the  lawyers,  and  amonj;  them  Mr.  Ilines,  I  think,  have  changed 
their  opinion  upon  some  of  the  points  they  discussed  since  they 
testified  before  the  counnittee.  That  is  only  natural.  Men  are 
called  before  connnittees ;  they  are  cross-examined,  questions 
are  brought  suddenly  before  them,  which  perhaps  they  have  not 
carefully  considered,  and  they  make  the  best  answers  they  can 
under  the  circumstances.  It  is  not  strange  that  now  and  then  a 
lawyer  who  appears  before  a  Senate  committee  should  make 
statements  there  which,  upon  reflection  and  further  investiga- 
tion, he  might  wish  to  modify  or  change. 

But.  however  that  matter  may  be,  Mr.  President,  I  do  not 
want  to  be  diverted  frcmi  the  point  I  want  to  make.  Down  to 
the  time  1  mentioned,  nobody  ever  thought  of  such  a  thing  as 
not  providing  in  any  bill  presented  to  the  Senate  or  to  any  com- 
mittee of  the  Senate  for  a  court  review  and  full  authority  for 
the  court  to  suspend  by  interlocutory  injunction  an  order  of  the 
Connnission  pending  the  hearing  of  that  review.  I  mean  a  re- 
view in  an  independent  action.  Suddenly,  however,  there  came 
the  bill  of  the  Senator  from  Iowa,  and  I  think  that  was  the 
first  one.  that  omitted  the  broad  court  review.  I  am  not  cer- 
tain about  that ;  but,  if  I  am  in  error,  the  Senator  is  present  and 
he  can  correct  me. 

Mr.  DOLLIVEK.  If  the  Senator  will  permit  me,  I  will  say 
that  there  is  no  sense  in  which  that  bill  omitted  the  court  re- 
view. It  provided  that  the  orders  should  continue  in  effect 
unless  they  were  vacated  by  the  court.  It  provided  a  venue  in 
the  circuit  court  of  the  United  States  for  the  hearing  of  these 
independent  proceedings  in  equity;  and.  while  doubt  has  been 
thrown  around  the  legal  sufficiency  of  these  provisions,  I  have 
never  maintained,  and  no  other  friend  of  the  bill  has  ever  main- 
tained, that  there  is  absent  from  that  bill,  or  from  the  House 
bill,  an  adequate  facility  for  entering  into  the  court  to  have 
detennined  any  right  which  the  carrier  affected  by  the  order 
has  a  right  to  have  adjudicated. 

Mr.  FOKAKER.  Well,  Mr.  President,  I  will  not  have  any 
controversy  with  the  Senator  about  that  concerning  which  we 
are  talking.  In  the  Senator's  bill  as  it  was  originally  intro- 
duced, if  my  recollection  serves  me  correctly,  it  was  provided  in 
the  restrictive  review,  if  I  may  employ  that  term  in  a  sense 
which  is  a  correct  one.  that  the  question  to  be  passed  upon  by 
the  court  was  as  to  the  lawfulness  of  the  order  made ;  but  in 
this  bill  which  we  have  under  consideration,  and  in  this  bill  for 
the  first  time,  appears  the  provision  that  the  question  to  be  re- 
viewed by  the  court  is  whether  the  order  was  regularly  made — 
not  lawfully  made,  but  regularly  made. 

Mr.  DOLLIVER.  I  dislike  very  much  to  interrupt  the  Sen- 
ator's discourse,  but  the  matters  to  which  he  has  just  referred 
have  absolutely  nothing  to  do  with  the  independent  action  of 
the  carrier  going  into  courts  for  the  purpose  of  denouncing 
an  order  of  the  Commission  as  unlawful  or  unconstitutional. 
The  Senator  is  referring  to  the  Hepburn  section  which  author- 
izes the  action  on  the  part  of  the  Commission  to  bring  suit  in 
equity  to  enforce  its  order. 
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Mr.  FORAKER.  If  the  Senator  be  rijiht  about  that,  Mr. 
President,  then  he  has  conclusively  established  what  I  was 
contending  for,  that  there  was  omitted  from  his  bill  what  was 
in  the  Interstate  Commerce  Commission's  bill,  which  is  the  pro- 
vision that  the  carrier,  or  anybody  else  interested,  may  go  into 
court  in  an  independent  action  as  a  complainant  and  have  a  re- 
view. There  is  no  such  thing  as  that  in  the  Senator's  bill ; 
there  is  no  such  thing  as  that  in  this  Hepburn  bill,  and  until 
this  Hepburn  bill  came  before  the  House  of  Representatives,  it 
never  was  in  any  bill — I  mean  the  omission  of  a  review  of  that 
kind — so  far  as  I  have  any  recollection. 

Mr.  DOLLIVER.  Mr.  Rresident.  one  of  my  main  troubles 
has  been,  as  the  Senator  from  Ohio  knows,  to  get  anybody  to 
read  my  bill  or  the  House  bill. 

If  tjiere  is  no  provision  made  in  the  Hepburn  bill  for  a  re- 
view in  the  courts,  what  does  the  bill  mean  when  it  says  that 
the  orders  of  the  Commission  shall  remain  in  effect  unless  the 
court  suspends  or  vacates  them?  What  does  it  mean  when  it 
deliberately  provides  for  a  venue  and  trial  of  suits  brought  by 
the  carriers  affected  by  those  orders?  That  is  a  favorite 
method  of  conferring  jurisdiction — to  provide  a  venue. 

Mr.  FORAKER.  Mr.  President,  the  Senator  does  not  mis- 
understand what  I  am  talking  about.  I  am  talking  about  the 
fact  that  there  is  not  in  this  bill  any  conferring  of  power  upon 
any  court  to  entertain  any  such  independent  review  proceed- 
ings as  I  have  been  discussing.  There  is  no  such  provision  in 
the  Senator's  bill  as  is  found  iu  the  Interstate  Conunerce  Com- 
mission bill.  That  was  left  out.  Why  was  it  left  out?  The 
Senator  knows  why  it  was  left  out. 

Mr.  DOLLIVER.  I  know,  and  I  think  I  ought  to  be  per- 
mitted to  state. 

Mr.  FORAKER.     I  should  be  glad  to  have  the  Senator  do  so. 

Mr.  DOLLIVER.  It  was  left  out  for  the  reason  that  it  was 
surplusage.  The  jurisdiction  of  the  courts  of  the  United  States 
to  attack  the  legal  validity  of  an  act  of  Congress  does  not  de- 
pend upon  any  affirmative  conferring  of  power  in  the  act,  but 
the  jurisdiction  of  the  court  is  independent  of  our  action  here. 
The  provision  was  left  out  because  it  was  obvious  that  that 
judisdiction  could  not  be  disturbed  by  an  act  of  Congress.  So 
far  as  I  am  personally  concerjied,  I  left  it  out  because  I  wanted 
to  preserve  unimpaired  the  power  which  from  time  immemorial 
the  courts  have  exercised  in  dealing  with  acts  of  Congress. 

Mr.  FORAKER.  Mr.  President,  the  Senator  does  not  quite 
come  to  the  real  reason  why  it  was  left  out.  I  will  state  the 
real  reason,  and  the  Senator  knows  when  I  state  it  that  I  am 
stating  the  exact  truth.  Although  I  was  not  at  any  of  these 
conferences,  I  know  what  was  done  at  some  of  them  upon  as 
good  authority  as  I  would  have  if  the  Senator  himself  should 
tell  me.  It  was  left  out  because  it  was  pointed  out  when  the 
Interstate  Commerce  Commissioners'  bill  was  presented  to  the 
Interstate  Commerce  Committee,  that  by  that  bill,  as  by  every 
other  of  the  fifty  bills,  perhaps,  that  had  been  up  to  that  time  in- 
troduced, there  would  have  to  be.  if  it  should  be  enacted  into 
law,  two  trials  to  which  the  shipper  would  have  to  be  sub- 
jected. He  would  have  to  have  a  trial  before  the  Connnission, 
aud  then  he  would  have  to  go  into  court  and  have  another  trial. 
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Nobody  ever  before  questioned  but  that  that  would  be  the  right 
of  the  carrier  or  the  right  of  the  shipper  or  the  right  of  the 
conimiiiiity,  and  everybody  felt  that  to  sul)ject  a  shipper  to 
two  trials  was  wrong  if  there  was  any  way  to  avoid  it — to  a 
trial  before  the  Commission  and  a  trial  Itcfore  the  court — and 
that  we  should  have  only  one,  and  it  should  he  a  full  and  fair 
trial  and  a  tinal  trial,  except  subject  to  appeal.  But  nobody 
up  until  that  time  ever  thought  of  such  a  thing  as  shutting 
the  court-house  door  against  anybody.  Everybody  supposed, 
as  a  matter  of  course,  that  was  a  right  inalienable,  and  there 
was  no  American  citizen  who  could  be  deprived  of  it ;  and 
that.  Mr.  President,  in  all  these  proceedings,  whether  you 
counnence  them  before  a  commission  or  not,  they  must  sooner 
or  later  get  into  the  court  to  have  that  hearing.  So  it  was 
thought  by  some  of  us  on  the  committee,  who  were  just  as  anx- 
ious as  the  Senator  from  Iowa  was,  and  as  others  of  his  col- 
leagues are,  to  find  a  remedy  for  the  evils  complained  of,  that 
the  duty  was  incumbent  upon  us  to  find  a  remedy  that  would 
not  subject  the  shipper  to  more  than  one  such  hearing,  and  that 
if  he  was  to  have  one  anyhow,  and  one  must  be  had  in  the 
courts  anyhow,  it  ought  to  be  there  in  the  first  instance. 

That  is  why  I  brought  in  the  bill  I  introduced  here.  Senate 
bill  285,  providing  that  the  Commission  should  he  restricted  in 
its  powers  to  those  which  properly  bsloiig  to  an  executive 
board — to  executive  powers ;  that  it  should  discharge  only  ad- 
ministrative duties,  and  that  when  it  came  to  a  determination 
of  these  rights,  to  the  end  that  there  might  be  only  one  hearing, 
it  should  be,  in  the  first  instance,  in  that  tribunal  to  which  it 
must  go  in  any  event.  So  it  provided  that  the  Commission 
instead  of  acting  in  the  first  place  as  a  prosecutor,  then  as  a 
judge,  and  then  as  a  legislator,  should  act  simply  as  an  executive 
board  should  act,  and  discharge  only  executive  duties;  it  should 
hear  complaints,  and  if  a  complaint  when  heard  was  of  such  a 
character  that  it  could  by  the  exercise  of  its  powers  of  con- 
ciliation bring  the  parties  together,  it  should  exercise  its  powers 
of  conciliation  ;  but  if  it  found  on  trial  that  the  carrier  would 
not  desist  from  that  of  which  the  shipper  complained,  then  it 
should  be  the  duty  of  this  Commission,  not  to  sit  for  a  full  and 
final  hearing  running  through  a  period  of  time  ranging  any- 
where fi'om  one  year  to  two,  three,  or  four  years  before  it  could 
reach  the  point  of  making  an  order,  but  that  it  should  immedi- 
ately, if  it  thought  there  was  probable  ground  for  the  complaint, 
send  it  to  the  court,  where  by  necessity  it  must  go  anyhow,  and 
where,  having  been  sent,  it  was  the  duty  of  the  court  to  pro- 
ceed immediately,  the  district  attorney  having  filed  a  complaint 
in  the  name  of  the  United  States  Government,  and  give  a  full 
and  final  hearing,  subject  to  appeal  to  the  Supreme  Court. 

That  seems  simple.  It  was  such  a  saving  of  expense  to  the 
shipper  and  such  an  advantage  to  the  shipper  over  every  other 
plan  presented ;  it  was  such  an  advantage  to  all  concerned  to 
have  but  one  hearing  instead  of  two  and  to  have  it  in  the  court, 
where  of  necessity  he  must  have  one  anyhow,  that  at  once  there 
was  a  different  topic  taken  up  for  consideration,  and  that  was 
whether  or  not  they  could  so  frame  it  as  to  prevent  any  review 
by  the  courts  of  the  work  of  the  Commission.  Then  it  was, 
when  that  matter  was  thus  pressed  upon  our  friends,  that  they 
omitted  for  the  first  time  from  the  bills  they  introduced  a  pro- 
vision for  this  broad  and  generous,  and  pi'operly  generous, 
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court  review,  which  the  Interstate  Commerce  Commissioners 
placed  in  their  bill. 

^Ir.  SPOOXEK.     And  providing  for  due  process. 

Mr.  FOHAKER.  And  providing  for  due  process,  as  the 
Senator  from  Wisconsin  well  suggests. 

Mr.  President,  it  is  getting  late.  I  did  not  expect  to  detain 
the  Senate  so  long,  but  I  did  want  to  call  attention  at  this  stage 
of  the  discussion  to  the  fact  that,  so  far  as  a  court  review  is  con- 
cerned and  so  far  as  a  restraining  order  is  concerned,  the  Inter- 
state Commerce  Commission  lias  stood  uniformly  down  until 
this  very  last  utterance,  which  is  its  most  formal  utterance — 
the  bill  it  framed  and  sent  to  us — for  both  court  review  and 
interlocutory  restraining  order  when  the  court  thought  it  wise 
and  just  that  such  an  order  should  issue. 


May  -',,  1906. 

Mr.  LODGE.  I  desire  to  offer  an  amendment  to  the  first 
line  of  the  first  section,  at  the  end  of  the  line.  I  desire  to  offer 
the  draft  which  appears  on  page  5,  not  the  one  which  appears 
on  page  1  of  the  bound  amendments.  I  do  not  know  why  the 
one  on  page  5  was  misplaced,  because  it  should  come  immedi- 
ately after  the  first  one.  I  desire  to  make  two  slight  modifica- 
tions in  that  amendment,  which  I  send  to  the  desk  and  ask 
to  have  read. 

The  VICE-PRESIDENT.  The  Secretary  will  read  the  pro- 
posed amendment  as  modified  by  the  Senator  from  Massachu- 
setts. 

The  Secretary.     In  section  1,  line  1,  after  the  word  "  to,"  at 

the  end  of  the  line,  it  is  proposed  to  insert : 

Any  corporation  or  any  -person  or  persons  engaged  in  the  trans- 
portation of  oil  or  other  commodity,  except  natural  gas  or  water  for 
municipal  purposes,  hy  means  of  pipe  lines,  or  partly  by  pipe  lines  and 
partly  by  railroad,  or  partly  by  pipe  lines  and  partly  by  water,  who 
shall  be  considered  and  held  to  be  common  carriers  within  the  meaning 
and  purpose  of  this  act,  and  to. 

Mr.  FORAKER.  Mr.  President,  I  do  not  want  to  make  any 
opposition  to  the  Senator's  amendment,  but  it  occurs  to  me 
that  the  amendment  ought  to  be  further  amended,  so  as  to  pro- 
vide that  it  shall  apply  only  to  pipe  lines  operated  for  the  public. 
I  do  not  understand  how  you  would  compel  a  man  who  has  a 
private  pipe  line  of  his  own  to  become  a  common  carrier.  We 
have  a  right  to  regulate  common  carriers  who  are  engaged  in 
interstate  commerce,  because  tliey  are  instrumentalities  of  com- 
merce ;  but  if  a  man  living  on  one  side  of  a  boundary  line  of  a 
State  sees  fit  to  have  a  private  line  of  his  own,  which  passes 
into  another  State,  it  does  not  seem  to  me  that  we  could  compel 
him  to  throw  that  open  to  the  public  use.  I  want  to  illustrate 
what  I  mean.  The  Senator  from  Massachusetts  [Mr.  Lodge], 
upon  my  suggestion,  has  inserted  some  words  in  his  amendment 
in  regard  to  natural  gas.     I  live  in  the  city  of  Cincinnati 

Mr.  LODGE.  If  the  Senator  will  allow  me,  the  exception 
applies  to  natural  gas  or  water  for  municipal  purposes. 

Mr.  FORAKER.     I  know  ;  but  I  wanted  to  call  the  Senator's 

attention  to  how  it  would  operate  if  the  amendment  were  not 

so  amended.     At  Cincinnati  the  gas  company — not  the  city,  but 

the  gas   company — has   secured,   under   the   laws   of   Ohio,   an 
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amendment  to  its  charter  authorizing  it  to  acquire  and  dis- 
tribute natural  gas  as  a  substitute  for  artificial  gas,  and  author- 
izing it  in  that  behalf,  under  the  statute  of  Ohio,  to  lay,  main- 
tain, and  operate  the  necessary  pipes  to  transport  that  natural 
gas  from  a  point  outside  the  State  of  Ohio  to  the  point  where  the 
natural  gas  is  to  lie  distributed.  They  are  about  to  spend,  I 
think,  nearly  $5,0(i(i.()0()  in  that  behalf  to  build  a  i)ipe  line  274 
miles  long,  from  Cincinnati  into  West  Virginia,  where  they  will 
find  a  sufficient  quantity,  as  they  imderstand,  of  natural  gas. 
They  are  taking  upon  themselves  the  burden  of  that  investment ; 
they  are  spending  a  large  amount  of  money,  or  will  be  when 
they  once  commence  to  expend  it ;  they  have  to  raise  that  sum, 
and  they  have  increased  the  capital  stock  so  as  to  enable  them  to 
do  it,  and  are  laboring  right  now  to  raise  that  amount  of  money 
for  that  purpose,  so  that  the  people  of  Cincinnati  can  have  natural 
gas.  It  is  not  to  be  brought  there  for  the  municipality,  except 
in  the  sense  that  the  corporation  which  has  a  right  to  supply 
gas  to  that  city  is  acquiring  it  in  order  that  it  may  supply  it  at 
a  price  agreed  upon  between  the  Company  and  the  consumers 
of  gas. 

That  is  not  all.  I  did  not  think  to  tell  the  Senator  when  I 
was  in  consultation  with  him  yesterday  that  for  years  the  gas 
company  located  in  the  city  of  Cincinnati  has  been  supplying 
gas  to  the  cities  opposite  Cincinnati,  on  the  Kentucky  side  of  the 
river — Newport.  Covington,  Ludlow,  Dayton,  and  Bellevue,  five 
cities  in  all.  They  pipe  that  gas  across  the  river  and  turn  it  into 
the  pipes  of  the  five  cities  on  the  other  side,  in  that  way  sup- 
plying that  people.  Just  at  this  time  it  is  my  impression  that 
that  contract  is  not  in  operation,  because  of  some  arrangement 
they  have  made,  but  it  illustrates  what  is  involved  here.  That 
is  a  purely  private  matter ;  they  are  not  piping  gas  for  the 
public,  and  it  seems  to  me  that  they  ought  not  to  be  put  under 
this  proposed  law.  We  have  no  right  to  put  them  under  it. 
I  think  such  a  limitation  ought  to  be  put  in  the  Senator's 
amendment  by  an  amendment  to  the  amendment  that  it  shall 
apply  to  all  pipe  lines  that  are  carrying  for  the  public,  and 
not  to  private  pipe  lines  that  an  individual  or  a  single  corpora- 
tion may  have  laid  down  and  put  into  operation  for  its  own 
benefit.  I  do  not  want  to  press  it,  but  I  desire  to  call  attention 
to  it. 

Mr.  MALLORY.     :Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Florida? 

Mr.  FORAKER.     Certainly. 

Mr.  MALLORY.  I  should  like  to  inquire  of  the  Senator 
from  Ohio  if  he  can  say  whether  the  pipe  lines  to  which  he 
refers  act  on  the  theory  of  being  public  servants,  to  condemn 
property  under  the  right  of  eminent  domain? 

Mr.  FORAKER.  As  I  stated,  the  company  is  proposing  to  put 
in  this  natural-gas  pipe  line  to  Cincinnati  from  up  in  West 
Virginia,  passing  through  a  portion  of  Kentucky,  as  well  as 
Ohio  and  West  Virginia.  It  is  authorized  under  its  charter,  by 
an  amendment  to  the  charter,  and  a,uthorized  by  the  laws  of 
Ohio  to  construct,  maintain,  and  operate  a  pipe  line  for  the 
transportation  of  oil.  natural  gas,  or  water,  as  the  case  may  be. 
They  are  not  interested  in  oil  in  any  way,  but  they  are  inter- 
ested in  natural  gas.  I  think  it  is  all  right  to  make  any  pipe 
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line  that  is  a  common  carrior  subject  to  the  law.  I  believe 
every  common  carrier  engaged  in  carriage  for  interstate  com- 
merce should  be  subject  to  this  law. 

Mr.  MALLORY.  I  did  not  understand  the  Senator  to  answer 
the  question  exactly  as  I  put  it,  which  is,  Do  they  exercise  a 
right  of  eminent  domain  on  the  theory  of  being  public  servants? 

Mr.  FORAKER.  They  do.  They  are  allowed  to  exercise 
the  power  of  eminent  domain,  and  they  are,  by  the  terms  of 
the  statute,  called  "  common  carriers  "  for  that  reason.  They  are 
supposed  to  be  wholly  within  the  State  of  Ohio,  I  suppose,  so 
far  as  the  statute  contemplates,  but  a  pipe  line  of  that  kind  is 
not  contemplated  to  be  used  as  a  common  carrier,  but  simply 
for  a  specific  private  individual  purpose  in  the  sense  that  it 
belongs  only  to  one  comi)any. 

Mr.  SCOTT.  Will  the  Senator  allow  me  to  interrupt  him  a 
moment? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  West  'Wrginia? 

Mr.  FORAKER.     Certainlf . 
'   Mr.   SCOTT.     The  Senator  probably  is  aware  that  they  are 
carrying  gas  now  from  West  Virginia  to  the  cities  of  Cleveland 
and  Toledo,  Ohio. 

Mr.   FORAKER.     Yes. 

Mr.  SCOTT.  They  have  a  pipe  line  under  the  Ohio  River, 
and  with  that  same  pipe  line  they  are  supplying  my  city  and 
the  factory  of  which  I  am  president.  I  should  like  this  amend- 
ment of  the  Senator  from  Massachusetts  to  go  over  until  we  get 
it  in  proper  shape,  so  that  we  will  not  find  we  are  tied  up  by 
something  that  we  do  not  want. 

Mr.  FORAKER.  I  do  not  want  it  to  go  over  if  we  can  agree 
upon  it  now.  I  do  not  understand  why  the  Senator  should  ob- 
ject to  putting  in  the  words  "  carrying  for  the  public,"  if  a 
party  be  not  engaged  in  carrying  for  the  public,  but  only  in 
carrying  his  own. 

I  want  to  say  further,  in  answer  to  the  Senator  from  Florida, 
if  he  will  give  me  his  attention,  that  it  is  not  necessary  in 
Ohio  under  the  Ohio  statute  to  become  an  incorporated  company 
under  the  statute  in  order  to  put  down,  maintain,  and  operate 
a  pipe  line  for  the  transportation  of  oil  or  gas  or  water.  If 
you  see  fit  to  incorporate  under  that  statute  and  have  the  power 
of  eminent  domain  conferred  upon  you,  you  are  called  a  "  com- 
mon carrier ;  "  but  any  person — and  this  amendment  applies  to 
persons  as  well  as  corporations — may  put  down,  and  corpora- 
tions so  authorized  may  put  down,  pipe,  and  maintain  and  oper- 
ate it  for  transportation  of  oil  or  gas  or  water. 

Mr.  MALLORY.  Well,  Mr.  President,  it  occurs  to  me  that 
the  true  test  is  whether  they  have  the  right  to  exercise  the 
power  of  eminent  domain.  If  they  have,  it  is  because  they  are 
performing  a  public  service.  If  they  have  not,  they  ought  not 
to  have  the  right.  Now,  if  they  do  exercise  that  right,  it  seems 
to  me  it  is  a  proper  subject  for  us  to  deal  with. 

Mr.  FORAKER.  I  do  not  know  whether  they  will  get  the 
right  of  way  by  the  exercise  of  the  power  of  eminent  domain  or 
by  private  contract.  They  will,  perhaps,  get  it  by  exercising 
the  right  of  eminent  domain  in  some  instances  and  in  others  by 
agreement. 
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Mr.  McCTTMBER.  I  should  like  to  ask  tho  Senator  from 
Ohio  whether  any  of  these  C()nii)anies  are  earryinj^  gas  or  oil 
other  than  that  which  they  themselves  mannfacture — whether 
they  are  conjuion  carriers  in  any  respect? 

Mr.  FORAKER.  I  do  not  think  they  are.  But  I  do  not  re- 
gard myself  as  good  anthoi'ity  on  that  subject.  I  know  but 
little  about  it  excej^t  in  a  general  way.  I  know  some  years 
ago  there  were  discovered  natural-gas  fields  in  Ohio,  and  we 
have  been  piping  the  gas  around  to  various  cities  in  the  State ; 
and  I  know  that  recently,  within  the  i>ast  four  or  five  months, 
the  gas  and  electric  company  of  Cincinnati  had  its  charter 
amended  so  as  to  authorize  it  to  go  to  the  natiu'al-gas  fields  in 
West  Virginia,  by  putting  in  a  pipe  line  of  this  kind,  and  bring 
the  gas  to  Cincinnati,  and  substitute  it  for  the  artificial  gas 
W'hicli  they  are  now  sup])lying. 

Mr.  McCUMBER.  1  hope  the  Senator  will  explain  the  neces- 
sity of  making  a  public  matter  out  of  these  concerns,  which  are 
piu-ely  for  private  use.  I  do  not  imderstand  the  necessity  of 
bringing  them  under  the  provisions  of  this  proposed  law.  If 
they  are  carrying  for  the  public,  of  course  there  would  be  some 
necessity  of  making  them  subject  to  it. 

Mr.  FULTON.  I  ask  the  Senator  from  North  Dakota  whether 
a  pipe  line  has  the  right  to  exercise  the  power  of  eminent  do- 
main, and  if  it  does  exercise  that  right,  why  should  it  not  be 
held  to  be  exercising  the  right  of  a  public  carrier? 

Mr.  McCUMBER.  Whatever  right  it  gets  to  exercise  the 
power  of  eminent  domain  is  a  right  obtained  from  the  State  and 
not  from  Federal  authority  in  any  respect.  But  even  if  it  be 
granted  that  you  may  consider  that  the  law  gives  them  the  right 
to  condemn  land  for  their  particular  purpose,  that  of  itself 
does  not  make  them  a  public  carrier  unless  in  the  law  or  in 
their  articles  of  incorporation  there  is  something  authorizing 
them  to  carry  for  the  public. 

Mr.  FULTON.  Can  they  obtain  the  right  to  exercise  the 
power  of  eminent  domain  unless  they  are  engaged  in  a  public 
purpose? 

Mr.  McCUMBER.  That  will  be  determined  by  the  laws  of  the 
State.  That  is  not  the  real  question.  The  question  is  whether 
any  of  them  are  engaged  as  public  carriers  of  particular  com- 
modities. If  they  are,  I  concede  that  they  ought  to  be  brought 
under  the  provisions  of  this  particular  law.  If  they  are  not,  I 
can  not  see  the  necessity  of  bringing  them  under  the  provisions 
of  the  law^  I  do  not  under.staud  that  under  the  rule  we  can 
lay  this  amendment  over.  Under  the  general  consent  it  must  be 
voted  upon  at  the  close  of  the  argument.  I  am  therefore  doubly 
desirous  that  the  Senator  from  Massachusetts  should  make  that 
matter  clear. 

Mr.  TILLMAN.  I  should  like  to  ask  the  Senator  from  North 
Dakota  a  question. 

Mr.  McCUMBER.    Certainly. 

Mr.  TILLMAN.  I  understood  him  to  a,sk  a  moment  ago 
whether  the  charters  of  these  corporations  made  them  public 
carriers.  I  do  not  imagine  that  any  public  carrier  in  the  United 
States  has  a  Federal  charter  except  the  transcontinental  rail- 
roads. They  all  get  their  charters  from  the  States,  and  they  all 
get  the  right  to  exercise  the  power  of  eminent  domain  in  that 
way.  I  think  the  test  is  whether  they  are  engaged  in  interstate 
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commerce — whether  the  commodity  they  are  transporting  would 
come  imder  the  rule  of  interstate  commerce,  which  we  are  al- 
lowed to  regulate.  That  is  my  idea  of  the  test  of  this  whole 
question. 

Mr.  :McCUMBER.  If  they  are  carrying  their  own  goods 
and  no  goods  of  the  public,  how  is  the  public  interested  one  way 
or  the  other  in  the  matter  of  their  carrying  their  own  goods 
through  their  own  pipe  line  from  one  State  to  another? 

Mr.  TILLMAN.  Let  me  answer  the  Senator  from  North 
Dakota  in  this  way :  Take  West  Virginia,  whence,  I  believe, 
comes  the  gas  in  the  case  mentioned  by  the  Senator  from  Ohio. 
Of  course  that  gas  is  not  going  down  yonder  three  or  four 
hundred  miles  without  pressure,  and  therefore  it  comes  from 
the  surrounding  country  where  originally  tapped,  and  the 
gas  company  which  has  bored  its  wells  may  be  robbing  the  land- 
owners around  it  of  their  gas,  because  it  has  great  capital  and 
the  facilities  for  sending  it  off  and  selling  it,  while  the  land- 
owner, who  is  not  able  to  pipe  it  to  the  market,  is  not  allowed 
to  pipe  it  through  the  established  pipe  line,  because  Congress 
will  not  help  him.  That  is  my  conception  of  a  just  and  proper 
reason 

Mr.  McCUMBER.  I  can  not  understand  how  Congress  can 
either  help  him  or  can  interfere  with  him  in  any  way. 

Mr.  TILLMAN.     Mr.  President,  let  us  have  order,  please. 

The  VICE-PRESIDENT.     The  Senate  will  be  in  order. 

Mr.  McCUMBER.  All  the  rights  the  Senator  has  spoken  of 
and  all  the  remedies  he  might  seek  under  that  condition  of 
affairs  would  be  in  the  State  in  which  the  wells  are  located. 

Mr.  TILLMAN.  But  this  man  is  stealing  my  gas,  because 
he  has  a  hole  in  the  ground  connected  with  a  pipe  which  carries 
it  to  market,  and  I  can  not  get  any  connection  with  this  same 
pipe  because  you  do  not  put  it  under  the  control  of  the  inter- 
state-commerce clause. 

Mr.  McCUMBER.  The  Senator  does  not  contend  that  we  can 
punish  a  man  for  stealing  gas  in  West  Virginia  or  any  other 
State? 

Mr.  TILLMAN.  I  am  not  talking  about  punishment.  But 
why  should  not  this  other  fellow  be  permitted  to  get  some  of 
the  benefits  of  the  blessings  which  God  Almighty  has  furnished 
him  under  the  ground  by  connecting  with  the  pipe  line,  an 
interstate  line,  and  be  able  to  sell  his  gas,  by  paying  for  the 
privilege? 

Mr.  McCUMBER.  He  can.  The  courts  of  the  particular 
State,  acting  in  conformity  with  the  rules  of  God  Almighty 
that  the  Senator  speaks  of,  can  grant  an  injunction  to  pre- 
vent anyone  from  stealing  the  gas. 

Mr.  TILLMAN.  You  can  not  prove  that  he  is  stealing  the 
gas.  Yet  you  know  it.  He  might  get  out  of  a  given  field  all 
the  gas  the  pressure  has  driven  to  the  opening.  The  Senator  is 
arguing  for  a  monopoly,  probably,  without  knowing  it,  though  I 
know. 

Mr.  McCUMBER.     If  I  am,  it  is  certainly  without  knowing  it. 

Mr.  TILLMAN.  I  do  not  accuse  him  of  that,  for  he  is  too 
acute  minded,  but  he  does  not  realize  and  understand  that  this 
gas  line,  going  from  West  Virginia  into  Ohio,  is  transporting 
an  article  of  interstate  connnerce,  to  be  sold  there  to  the  general 
public  and  to  the  municipalities  and  others.  I  am  willing  and 
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want  to  vote  for  this  amendment,  because  I  contend  that  a 
neighboring  landowner,  who  has  gas  under  his  land  and  can 
bore  a  well  to  it,  but  is  not  able  to  build  a  pipe  line  three  or 
five  hundred  miles,  ought  to  be  allowed  to  tap  the  established 
line,  paving  for  the  privilege  of  selling  his  gas. 

Mr.  FORAKER.  Allow  me  to  say  to  the  Senator  from  South 
Carolina  that  he  suggests  there  a  very  important  principle.  I 
do  not  think  anything  has  come  up  in  the  course  of  this  debate 
which  demands  our  attention  more  imperatively  than  the  abuse 
which  has  resulted  from  the  railroads  being  engaged  in  acquir- 
ing and  owning  coal  mines  and  operating  them  and  engaging 
in  the  business  of  handling  coal.  I  think  it  is  a  matter  of  com- 
mon agreement,  something  that  we  all  agree  to  here,  that  that 
abuse  should  be  remedied,  and  the  connnon  carrier  should  be  a 
common  carrier  and  nothing  else.  That  is  true  not  only  as  to 
railroads  with  respect  to  coal,  but  with  respect  to  everything 
else,  and  it  is  equally  important,  so  far  as  principle  is  concerned, 
with  respect  to  pipe  lines. 

Mr.  McCUMBER.     Provided  they  are  common  carriers. 

Mr.  FORAKER.  The  point  I  want  to  make  is  this :  Accord- 
ing to  the  Senator's  suggestion  we  would  make  them  common 
carriers  by  compelling  the  company  that  owns  the  trunk  line 
which  has  been  built,  we  will  say,  from  Cincinnati  to  the  nat- 
ural gas  fields  of  West  Virginia,  to  buy  all  the  gas  brought  to 
it  in  West  Virginia  and  transport  it,  in  order  that  the  men  there 
should  have  the  benefit  that  the  Almighty  has  provided,  without 
expending  the  $5,000,000  necessary  to  make  the  Almighty's 
benefaction  available.  That  is  to  drive  us  into  the  very  thing 
that  the  Senator  has  with  great  effectiveness  urged  against,  as 
an  abuse  of  railroads  engaging  in  business. 

******* 

The  VICE-PRESIDENT.  The  Secretary  will  again  state  the 
amendment  of  the  Senator  from  Massachusetts  as  it  will  read 
if  the  amendment  proposed  by  the  Senator  from  Ohio  is 
agreed  to. 

The  Secretary.  In  section  1,  line  1,  after  the  word  "  to  "  at 
the  end  of  the  line,  insert  the  words : 

Any  corporation  or  any  person  or  persons  engaged  in  the  transporta- 
tion of  oil  or  other  commodity,  except  natural  gas,  by  means  of  pipe 
lines,  or  partly  by  pipe  lines  and  partly  by  railroad,  or  .partly  by  pipe 
lines  and  partly  by  water,  at  any  place  within  the  jurisdiction  or  within 
the  governmental  authority  of  the  United  States,  who  shall  be  consid- 
ered and  be  held  to  be  common  carriers  within  the  meaning  and  purpose 
of  this  act,  and  to. 

Mr.  BEVERIDGE.  If  the  Senator  from  Ohio,  who  offers  this 
amendment,  will,  after  "  gas,"  include  the  words  "  for  municipal 
purposes,"  for  one  I  should  be  very  glad  indeed  to  vote  for  it. 

Mr.  LODGE.     That  is  the  way  it  stood. 

Mr.  BEVERIDGE.  I  know  that  is  the  way  it  originally  stood, 
but  is  not  the  way  it  stands  as  the  Senate  is  going  to  vote  on  it. 

Mr.  LODGE.     His  very  purpose  is  to  get  rid  of  those  words. 

Mr.  FORAKER.  I  do  not  want  it  restricted  to  municipal 
purposes. 

Mr.  BEVERIDGE.  Then,  unless  the  Senator  from  Massa- 
chusetts or- some  other  Senator  can  show  me  why  natural  gas 
should  not  be  included  under  the  provisions  of  this  bill  as  well 
as  oil,  when  both  are  carried  in  pipe  lines  and  are  interstate 
commerce,  I  shaJl  have  to  vote  against  it. 
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Mr.  FORAKER.  I  do  not  know  that  I  am  in  order,  but  it  is 
my  amendment.  I  have  just  offered  it.  I  suppose  I  am.  I 
have  already  explained  to  the  Senate  that  it  so  happens  that 
just  at  this  time  they  are  building  or  getting  ready  to  build — 
the  ordinances  have  already  been  passed — a  pipe  line  from  Cin- 
cinnati to  the  natural  gas  fields  of  West  Virginia,  a  distance  of 
almost  300  miles.  It  will  cost  about  $5,000,000.  The  purpose 
is  to  bring  natural  gas  to  the  city  of  Cincinnati  and  substitute 
it  there  for  artificial  gas.  It  is  to  be  distributed  thi-ougbont  the 
city.  It  is  to  be  used'not  only  for  illuminating  the  streets,  which 
would  be  a  municipal  purpose,  but  it  is  also  to  be  furnished  to 
manufacturers,  and  that  is  one  of  its  principal  purposes. 

Now,  nobody  is  interested  in  that  enterprise,  except  only  the 
people  who  are  building  the  line  with  the  idea  of  bringing 
the  gas  to  Cincinnati,  to  do  a  great  public  service,  and  they 
have  had  trouble  enough  to  set  the  enterprise  on  foot.  They 
are  just  now  in  the  midst  of  their  trouble,  trying  to  raise  the 
money.  They  have  not  yet  been  able  to  raise  it  all.  If  it 
should  go  out,  after  they  have  raised  the  money  to  build  the 
line,  that  any  man  can  take  possession  of  it  to  bring  gas  there 
for  his  own  purposes,  and  that  the  line  is  to  be  under  the 
,charge  of  the  Interstate  Commerce  Commission,  I  think  it  will 
be  the  end  of  the  enterprise.     That  is  my  notion  of  it. 

I  should  like  to  have  natural  gas  excepted.  I  have  no  other 
interest  in  the  matter.  I  do  not  care  what  you  do  about  oil  or 
water,  although  perhaps  I  ought  to  object  to  the  provision 
about  transporting  water  from  one  State  to  another,  be- 
cause the  truth  is  we,  at  Cincinnati,  get  our  water,  under  the 
new  waterworks  arrangement,  from  the  Kentucky  side  of  the 
river,  over,  as  the  Senator  from  Kentucky  well  knows,  on  the 
sand  bar  opposite  Dayton,  on  the  Kentucky  side.  We  go  across 
there  by  permission  of  Kentucky,  and  we  take  our  water  from 
there,  it  being  purer  water  than  we  can  get  on  the  other  side. 
Now  we  are  to  be  put  under  the  Interstate  Commerce  Commis- 
sion. It  is  simply  carrying  this  thing  to  a  ridiculous  extreme. 
I  do  not  know  of  anybody  complaining  about  the  transporta- 
tion of  water  from  Kentucky  to  Cincinnati  or  the  transportation 
of  natural  gas  from  West  Virginia  to  Ohio  to  light  our  cities. 
I  have  never  heard  any  complaint.  I  hope  the  amendment  will 
be  adopted. 

Mr.  TILL.MAN.  I  should  like  to  ask  the  Senator  why  the 
courts  would  not  be  open  to  the  pipe  line  to  compel  a  fair  re- 
muneration or  a  reasonable  and  just  rate  or  a  justly  compen- 
satory rate,  or  something  like  that,  in  the  event  that  the  Inter- 
state Commerce  Commission  should  undertake  to  oppress  this 
cori)orationV 

Mr.  FOKAKER.  I  do  not  know  how  the  Interstate  Com- 
merce Commission  can  make  us  become  a  common  carrier  if  we 
do  not  want  to  be.  We  are  not  building  this  pipe  line  with  the 
idea  of  accommodating  the  people  who  have  natural  gas  to  sell, 
except  only  as  we  buy  it  from  them  ourselves.  Our  people  are 
going  there;  they  are  ac(iuiring  natural-gas  territory;  they  are 
opening  up  their  own  wells;  they  are  supplying  themselves 
therefrom  ;  and  it  may  be  they  will  want  to  biiy  some  gas,  but 
they  will  buy  it  as  their  own.  There  is  no  other  customer  there 
except  only  this  one  company,  which  will  own  the  pipe  line. 
It  is  not  our  purpose  to  engage  in  the  business  of  a  common  car- 
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rior,  ami  I  do  not  think  we  ought  to  be  treated  as  a  common  car- 
rier when  we  are  not. 

******* 

So  Mr.  Lodge's  amendment  as  amended  was  agreed  to. 

Mr.  FORAKER.  I  move  to  amend  by  striking  out  the  words 
"  receipt,  delivery,  elevation,  and,"  on  page  3,  line  7.  I  call 
attention  to  the  fact  that  on  page  3  the  term  "  transportation  " 
is  defined,  and  the  term  "  transportation  "  is  defined  to  include 
the  receipt,  delivery,  and  elevation  of  goods  transported  in  in- 
terstate commerce.  The  conclusion  of  that  paragraph  is  that 
common  carriers  are  reciuired  to  furnish  such  transportation. 
In  other  words,  common  carriers  are  required  to  provide  for  the 
receipt  of  goods  to  be  transported  and  for  the  delivery  of  goods 
after  they  have  been  transported,  which,  if  it  means  anything 
at  all,  means  delivery  to  the  consignee  at  the  place  of  consign- 
ment. They  are  required  also  to  provide  for  the  elevation  of 
goods,  which  means,  I  suppose,  to  provide  an  elevator  service. 
It  seems  to  me  those  words  are  not  necessary  to  the  accom- 
plishment of  the  purposes  we  have  in  view,  and  that  they  are 
only  included  to  bring  confusion,  and  it  ought  all  to  go  out.  I  do 
not  want  to  discuss  it.     I  submit  the  amendment. 

The  VICE-PRESIDENT.     The  amendment  will  be  stated. 

The  Secretary.  On  page  3,  line  7,  strike  out  the  words  "  re- 
ceipt, delivery,  elevation,  and." 

Mr.  DOLLIVER.  Mr.  President.  I  regret  that  I  am  not  quite 
able  to  agree  with  the  Senator  from  Ohio  in  respect  to  this 
matter.  One  of  the  common  abuses  of  interstate  transportation 
is  extortionate  charges  and  discriminations  in  connection  with 
the  receipt  and  delivery  and  especially  with  the  elevation  of 
grain  and  such  merchandise. 

The  theory  of  this  definition  of  transportation  is  that  who- 
ever buys  it  buys  all  that  there  is  connected  witii  it.  If  a  man 
desires  grain  sent  from  the  interior  to  Chicago  or  New  York, 
which  I'equires  special  expenses  for  transfer  and  elevation  and 
delivery  at  an  intermediate  point,  such  as  Omaha,  the  object 
of  this'  bill  is  that  all  the  expenses  incident  to  the  interstate 
transit  of  the  merchandise  shall  be  included  in  the  transporta- 
tion, and  the  total  price  of  it  computed  in  the  rate. 

If  these  words  are  omitted,  room  is  left  for  some  of  the  most 
flagrant  extortions  and  the  most  flagrant  discriminations,  espe- 
cially in  relation  to  the  elevation  of  merchandise  in  transit.  I 
should  therefore  hope  that  that  amendment  would  not  prevail. 

The  VICE-PRESIDENT.  The  question  is  on  agreeing  to  the 
amendment  proposed  by  the  Senator  from  Ohio. 

Mr.  BAILEY.     Let  the  amendment  be  read. 

The  VICE-PRESIDENT.  The  amendment  will  be  again  read 
at  the  i-equest  of  the  Senator  from  Texas. 

The  Secretary.  On  page  3,  line  7,  strike  out  the  words 
"  receipt,  delivery,  elevation,  and." 

The  amendment  was  rejected. 

Mr.  FORAKER.  I  understand  that  we  are  working  in  ac- 
cordance with  the  printed  amendments  in  their  order  at  the 
Secretary's  desk. 

The  VICE-PRESIDENT.  The  amendments  are  considered 
only  as  they  are  offered  from  the  floor. 

Mr.  FORAKER.  Then  I  offer  another  amendment  to  section 
1.  I  move  to  amend  on  page  3,  line  8,  by  striking  out  the  words 
"ventilation,  refrigeration,  or  icing;"  and  I  send  to  the  desk 
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to  be  read  as  the  only  remarks  I  care  to  make  about  it,  for  I 
do  not  suppose  anybody's  remarks  will  do  any  good,  a  letter 
addressed  to  a  Member  of  the  House  of  Representatives  from 
the  State  of  Michigan,  furnished  me  by  the  Senator  from  Mich- 
igan [Mr.  Alger].  It  expresses  the  whole  ease,  except  that  I 
want  to  say  I  have  a  great  number  of  such  letters  from  growers 
of  peaches  in  JNIichigan,  and  a  great  number  of  letters  from  my 
own  constituents  in  Ohio  who  are  interested  in  the  growing  of 
peaches  in  northern  Georgia,  all  writng  to  me  to  the  same 
effect ;  but  I  ask  that  that  letter  may  be  read  as  a  sample  of 
all. 

The  VICE-PRESIDENT.  The  amendment  submitted  by  the 
Senator  from  Ohio  will  be  stated. 

The  Secretary.  On  page  3,  line  8,  it  is  proposed  to  strike 
out  "  ventilation,  refrigeration,  or  icing." 

The  VICE-PRESIDENT.  The  letter  sent  to  the  desk  by  the 
Senator  from  Ohio  will  be  read. 

The  Secretary  read  as  follows : 

Hart,  Mich.,  December  15,  1905. 
Hon.  RoswELL  P.  Bishop,  M.  C, 

M^ashington,  D.  C. 

Deak  Sir  :  We,  the  undersigned  fruit  growers  and  shippers  of  Oceana 
County,  Mich.,  desire  to  call  your  attention  to  a  phase  of  the  proposed 
legislation  relating  to  railroad  rates,  etc.,  now  hefore  Congress  at 
Washington,  which  Iveenly  affects  our  interests. 

As  we  understand  the  situation,  practically  all  the  bills  now  pend- 
ing at  Washington  contain  provisions  that  will  put  the  so-called 
'■  private  car  lines  "  out  of  business.  Such  legislation,  we  believe, 
would  be  a  serious  blow  to  the  fruit-growing  interests  of  this  county 
and  State. 

Our  experience  proves  that  car  service,  refrigeration  service,  and  in- 
spection service,  like  we  have  had  in  the  past  fi;om  the  Armour  car 
lines,  is  essential  to  the  development  and  prosperity  of  Michigan  fruit 
growing.  Since  we  have  had  the  Armour  service  our  business  has  pros- 
pered. If  we  are  deprived  of  that  service,  we  have  nothing  to  expect 
but  a  return  to  old  conditions.  Every  progressive  fruit  grower  hates 
to  think  of  that.     Briefly  stated,  the  situation  that  confronts  us  is  this  : 

In  the  days  before  we  had  Armour  service  in  this  district  our  market 
was  confined  almost  exclusively  to  Chicago  and  Milwaukee.  Those 
markets  were  and  still  are  to  tlie  grower  low-priced  markets.  We  had 
to  ship  our  fruit  to  those  markets  on  consignment  to  commission  men, 
and  we  were  at  their  mercy.  We  had  to  take  for  our  fruit  whatever 
the  commission  man  in  his  generosity  might  allow  us.  He  could  and 
often  did  report  our  consignments  as  arriving  in  bad  condition  and 
selling  for  barely  enough,  sometimes  not  enough,  to  cover  freight 
charges.      We  had  no  redress. 

Since  we  have  had  the  Armour  service  we  have  become  independent 
of  the  Chicago  and  Milwaukee  commission  men.  We  have  the  whole 
country  for  a  market.  We  can  send  our  peaches  to  the  best  markets. 
If  we  ship  on  consignment,  the  Armour  service  is  a  guaranty  that  our 
fruit  will  arrive  at  destination  in  good  condition,  and  no  commission 
man  can  clieat  us  with  a  report  of  bad  condition. 

Hut,  still  more  important  to  us,  with  the  Armour  service  we  do  not 
have  to  ship  on  consignment.  The  advantages  and  guaranties  of  that 
service  operate  to  i)ring  into  our  districts  buyers  from  far  distant 
markets — such  as  New  York.  Boston,  Philadelphia.  Baltimore,  and  so 
on — and  we  sell  to  those  buyers  for  cash  on  track  at  our  shipping  point. 
This,  as  you  will  appicciate,  is  a  great  advantage  to  us.  It  relieves  us 
of  risk,  and  the  competitive  buying  brings  us  better  prices;  or,  to  state 
the  case  in  another  way,  the  Armour  service  has  compelled  the  com- 
mission man  to  li.'coine  a  merchant  instead  of  a  broker  and  has  made 
him  do  business  on  his  own  money  instead  of  ours.  It  has  also  made 
fruit  growing  a  stable  business  instead  of  a  gamble. 

.\s  we  understaiul  it,  practically  all  of  the  op])osition  to  tlie  private 
car  linos  cumes  from  commission  men.  Prom  what  we  have  stated 
you  will  i-eadily  ai)preciate  and  understand  why  a  certain  stripe  of 
commission  men  are  sure  to  be  arrayed  .igainst  the  private  car  lines. 

As    to   the  complaint   against   rates   for   refrigeration   and   service   on 
these  private   fruit  cars,   our  position   is   simply   this:   We   are   willing 
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to  pay  for  service  when  the  service  enables  us,  as  It  does,  to  get  enough 
more  for  our  fruit  to  cover  that  cliarge  and  make  an  additional  profit 
larKt'r  than   we  cnuld  Rft    willumt  tho  i)rivat<'  car   line  service. 

As  to  the  proposition  that  the  railroads  should  be  required  to  furnish 
this  refrigerator  service,  we  must  say  we  doubt  the  practicability  of 
that  plan.  Leaving  out  of  consideration  the  millions  of  money  that 
fruit-belt  roads  would  have  to  spend  for  fruit  cars  and  also  leaving 
out  of  consideration  the  disposition  of  those  roads  to  provide  enough 
cars  for  the  fruit  season  and  have  them  idle  the  rest  of  the  year,  our 
experience  suggests  these  points  : 

The  private  car  lines  have  an  organization  of  picked  men,  trained  to 
the  business  of  looking  after  perishable  fruit  business,  both  at  the  ship- 
ping point  and  en  route.  It  guarantees  condition.  It  permits  the 
shipper  to  ship  to  any  point  and  over  any  road,  and  no  matter  whose 
road  or  how  many  roads  the  shipment  goes  over,  the  private  car  taking 
care  of  it  all  the  "way  and  responsible  for  it. 

If  the  railroads  undertake  this  refrigeration  service,  it  will  require 
a  lonu  time  for  them  to  peilect  any  sort  of  an  organization.  But  even 
if  a  fruit-belt  road  should  perfect  such  an  organization  we  do  not  see 
how  that  road  can  guarantee  us  perfect  service  and  care  of  our  fruit 
after  it  leaves  that  road  and  goes  over  a  road  that  handles  coal  or 
lumber  principally,  and  probably  never  handles  a  car  of  fruit  except 
what  comes  to  it  in  transit  from  some  other  road.  "  Everybody's 
business  is  nobody's  business."  The  Armour  car  lines  give  us  a  highly 
organized,  specialized  service  and  is  expert  in  handling  highly  perish- 
able commodities.  We  can  not  look  lor  such  service  from  ordinary 
train  or  vard  crews. 

This  whole  question  and  its  sharp  bearing  upon  us  is  illustrated  by 
our  local  railroad  situation.  At  the  end  of  the  past  season  the  Armour 
car  line  service  on  the  I'ere  Marquette  Railway  ceased,  and  that  road 
agreed  to  provide  the  refrigerator  service  heretofore  performed  by  the 
Armour  car  lines.  Our  exjierience  with  the  I'ere  Marquette  Railway 
has  not  made  us  enthusiastic  believers  in  its  ability  to  furnish  service 
equally  as  good  us  mat  oi  tlic  Ariuuur  car  line,,  as  we  aie  leuably 
informed  the  initial  cost  to  the  Pere  Marquette  Railway  for  car  equip- 
ment would  lie  at  least  two  and  a  quarter  millions  of  dollars. 

But  the  Pere  Marquette  Railway  is  now  in  the  hands  of  a  receiver. 
Therefore  its  ability  to  till  the  place  of  the  Armour  service  before  the 
next  peach  crop  Is  gathered  would  seem  to  be  out  of  the  question. 

You  certainly  appreciate  where  all  this  leaves  us.  With  the  Fere 
Marquette  Railway  tied  up  in  a  receivership,  and  legislation  at  Wash- 
ington knocking  out  private  car  lines,  will  set  us  back  ten  years  in 
our  fruit  industry  ;  it  will  leave  us  without  refrigerator  cars  for  the 
coming  season,  except  what  the  Pere  Marquette  Railway  can  borrow, 
will  leave  us  without  the  help  of  an  organized  service,  and  will  inflict 
serious  damage  to  every  peach  or  fruit  grower  in  the  Michigan  district. 
We  have  taken  the  liberty  of  thus  addressing  you  at  length  on  this 
question  not  only  because  our  interests  are  affected.  Init  because  our 
interests  can  be  "regarded  in  this  matter  without  injury  to  any  other 
interests.  There  is  no  industry  worth  mentioning  in  Oceana  County, 
in  this  Congressional  district,  or  in  this  State  that  will  be  benefited  by 
knocking  out  private  fruit-car  lines,  but  such  legislation  will  irrepar- 
ably damage  the  fruit  industry. 

We  earnestly  hope  yoi  will  be  able  to  give  our  interests  in  this 
matter  your  careful  consideration,  and  hope  you  can  conveniently  call 
it  to  the  attention  of  your  colleagues. 

If  you  desire  information  more  in  detail  on  the  questions  involved, 
any  one  of  the  undersigned  will  cheerfully  furnish  it. 

Yours,  respectfully.  ,„ 

E.  R.  Hubbard,  F.  L.  Cerbin,  D.  Burns  Hutchins,  W.  E. 
Snyder.  A.  A.  Husted.  .1.  K.  Flood.  Benton  Gebhardt, 
T.  S.  Gurney,  L.  L.  Shigley,  Geo.  A.  Hawley.  F.  W, 
Van  Wickle,  of  Hart.  Mich.  ;  F.  E.  Llewellyn  and 
C.  A.  Sessions,  of  Shelby.  Mich.  ;  .John  Hanover  and 
J.  B.  Conger,  of  New  "Bra,  Mich.  ;  C.  W.  Tollant, 
I.  W.  Loomis,  C.  F.  Hale.  A.  G.  Saunders,  C.  E.  Ellis, 
Wylie  Bros.,  of  Shelby,  Mich. 


May  7,  1906. 

Mr.  FORAKER.     I  offer  the  amendment  which  I  send  to  the 
desk,  to  be  added  at  the  end  of  section  1. 

The  VICE-PRESIDENT.     The  amendment  will  be  stated. 
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The  Secretary.  At  the  end  of  the  first  section  it  is  proposed 
to  add  the  following  : 

That  no  carrier  engaged  in  interstate  commerce  shall,  directly  or  in- 
directly, by  any  special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  a  greater  or  less  compen- 
sation for  interstate  transportation  of  passengers  than  it  charges,  de- 
mands, collects,  or  receives  from  any  other  person  for  the  same  or 
equally  good  accommodations  and  a  like  and  equally  good  service.  And 
any  carrier  violating  this  provision  shall  be  deemed  guiltv  of  unjust 
discrimination  and  shall  for  each  offense  pay  to  the  United  States  a 
penalty  of  ntrt  less  than  one  hundred  nor  more  than  two  thousand  dol- 
lars :  Proriilcd.  That  nothing  herein  shall  prevent  the  free  carriage  of 
destitute  or  indigent  persons,  or  tlie  issuance  of  mileage  or  excursion 
passenger  tickets,  or  prevent  such  carriers  from  giving  free  or  reduced 
transportation  to  ministers  of  religion,  or  to  the  inmates  of  hospitals, 
eleemosynary  and  charitable  institutions,  or  to  prevent  any  such  car- 
rier from  giving  free  transportation  to  officers,  agents,  employees,  at- 
torneys, stockholders,  or  directors  of  carrier  companies,  or  to  the 
families  of  the  same. 

******* 

Mr.  FORAKER.  The  man  who  pays  $10  to  ride  from  A  to 
B,  no  matter  what  his  color  may  be,  is  entitled  to  the  same  kind 
of  accommodations  and  the  same  kind  of  senice  that  any  other 
man  is  who  i>ays  $10. 

Mr.  McCUMBER.  I  agree  with  the  Senator.  He  is  entitled 
to  the  same  accommodations. 

Mr.  FORAKER.  That  any  other  man  is  who  pays  the  same 
sum. 

Mr.  GALLINGER.  Mr.  President.  I  wish  to  make  a  sug- 
gestion in  the  line  of  the  suggestion  made  by  the  Senator  from 
North  Dakota  in  reference  to  the  influx  of  men  into  the  harvest 
fields  of  the  West  at  certain  seasons  of  the  year.  In  my  part  of 
the  fouiitry  we  have  workingmen's  trains,  and  the  workingmcn, 
at  certain  hours  of  the  day.  are  carried  at  a  less  rate  than  the 
ordinary  passenger.  While  I  have  not  examined  this  amend- 
ment so  as  to  satisfy  myself  entirely  that  it  would  interfere 
with  that  arrangement.  I  wish  to  suggest  in  this  debate  that  if  it 
does  so  interfere,  it  will  be  a  very  great  hardship  that  ought  not 
to  be  imposed  upon  the  workingmen  of  the  country. 

Mr.  McCUMBER.  There  can  be  no  possible  doubt  that  it 
does. 

Mr.  LA  FOLLETTE.     Mr.   President 

The  VICE-PRESIDENT.  Does  the  Senator  from  North  Da- 
kota yield  to  the  Senator  from  Wisconsin? 

Mr.  McCUMBER.     Certainly. 

Mr.  FORAKER.  If  the  Senator  will  allow  me,  I  was  occu- 
pied in  answering  a  question  and  I  did  not  hear  what  the  Sena- 
tor from  New  Hampshire  said. 

Mr.  GALLIN(iER.  I  will  say  to  the  Senator  that  I  suggested 
that  in  certain  sections  of  the  country.  New  England  notably, 
we  have  trains  for  workingmen,  and  the  workingmen  are  car- 
ried during  certain  hours  of  the  day  at  a  less  rate  than  is  the 
cir.iiiiary  passenger;  and  that  if  the  amendment  in  any  way  in- 
terferes with  this  arrangement  it  would  be  a  very  great  hard- 
ship to  the  workingmen  of  New  England  and  ought  not  to  be 
put  in  the  bill. 

Mr.   FORAKER.     I   do   not  want   to   interfere  with   that   ar- 
rangement, and  I  suppose  the  issuance  of  mileage  or  excursion 
tickets  would  cover  that.      If  the   Senator  thinks  differently.    I 
will  be  very  glad  to  consider  any  amendment  be  may  suggest. 
******* 
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Mr.  NELSON.  Mr.  President,  I  desire  to  call  the  attention  of 
the  Senate  to  the  vice  of  the  amendment  of  the  Senator  from 
Ohio.  It  has  not  heen  really  tonchod  upon  by  the  Senator  from 
South  Dakota  or  anyone  else  in  this  discussion.  If  you  will  read 
the  first  of  the  aine'ndinent  you  will  see  that  it  confounds  inter- 
state and  local  traffic,  and  it  amounts  to  this  :  That  a  carrier 
can  charge  neither  more  nor  less  for  an  interstate  rate  of  pas- 
sengers than  it  can  for  the  local  rate.  In  line  4  you  will  find, 
commencing  in  line  1,  that — 

No  carrier  en£;.au:ed  in  interstate  conimeice  shall,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  a  greater  or  less  compensa- 
tion for  interstate  transportation  of  passengers  than  it  charges,  de- 
mands, collects,  or  receives  from  any  other  person  for  a  like  and  equally 
good  service. 

Now,  taking  that  whole  proposition  together  it  amounts  to 
this:  That  they  can  not  charge  more  for  passengers  carried  as 
interstate  passengers  than  they  can  charge  for  passengers  car- 
ried at  local  rates.  Whatever  local  rate  is  paid,  for  instance, 
in  the  State  of  Minnesota  by  passengers,  that  same  rate  must 
be  charged  for  passengers  going  from  JMinnesota  to  New  York. 

We  all  know,  as  a  matter  of  fact,  that  for  long  distances  rail- 
roads charge  uuich  lower  rates  than  they  do  for  mere  local  rates. 
This  is,  in  fact,  putting  the  two  on  a  par,  so  that  the  railroads 
can  charge  absolutely  as  much  for  interstate  traffic  as  for  local 
traffic,  and  indirectly  it  reduces  it  to  a  mileage  basis,  because 
it  is  proposed  to  say,  "  If  you  charge  only  3  cents  a  mile  for 
local  passenger  rates,  you  can  not  charge  any  less  than  '3  cents 
a  mile  for  interstate  passenger  rates,"  and  that  is  the  whole 
milk  in  the  cocoanut.  I  do  not  care  about  taking  up  moi-e  of 
the  time  of  the  Senate.  Anyone  who  will  inspect  the  amend- 
ment will  see  that  it  has  that  effect. 

Mr.    FORAKER.     Will    the    Senator    allow    me    to    interrupt 

him? 

Mr.  NELSON.     Certainly. 

Mr.  FORAKER.  If  I  understand  the  Senator  correctly,  his 
point  is  one  that  never  occurred  to  me  in  connection  with  my 
amendment.  I  should  like  to  have  him  suggest  what  words 
would  change  that. 

Mr.  NELSON.     The  very  best  way  is  to  leave  the  amendment 

out. 

Mr.  FORAKER.  We  can  find  plenty  of  people  who  are  will- 
ing to  leave  out  all  provision  about  prohibiting  passes,  but  in 
some  form  or  other  we  will  have  it  presented,  so  that  there 
will  be  a  vote  on  it  any  way. 

Mr.  NELSON.  This  amendment  does  not  relate  to  passes  at 
all.  That  is  a  distinct  question.  What  I  insist  is  that  it  puts 
interstate  passenger  rates  and  local  passenger  rates  on  exactly 
the  same  level,  on  practically  a  mileage  basis,  by  which  the  rail- 
roads can  charge  just  as  much  for  the  long  transportation  from 
St.  Paul  to  New  York  as  they  do  from  St.  Paul  to  my  own  home 
140  miles  from  St.  Paul.  It  is  putting  the  two  rates  on  an 
exact  level. 

Mr.  FORAKER.  Mr.  President,  the  language  employed,  if  I 
may  address  the  Senate  at  this  time,  does  not  admit  of  any  such 
construction,  in  my  judgment.  What  the  Senator  has  discov- 
ered is  entirely  new.  I  am  sure  it  has  not  occurred  to  any 
other  member  of  this  body.  I  have  not  heard  of  such  a  thing 
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l)oing  suggested  before.  I  should  like  to  have  any  man  look  at 
that  language  and  tell  me  how  it  admits  of  any  such  construc- 
tion. 

The  provision  applies  sinii)ly  to  interstate  transportation,  and 
it  says  that  no  person  shall  be  charged  more  or  charged  less 
than  every  other  person  is  charged.  That  language  was  not 
new  with  me.  I  copied  it  out  of  the  law  as  it  now  stands  in 
that  respect.  The  only  trouble  with  the  law  as  it  now  stands, 
and  this  is  the  law  as  it  now  stands  precisely  in  that  particulni', 
is  that  it  provides  no  penalty.  Now.  I  have  added  a  penalty. 
The  law  is  good  enough  as  it  is  already  on  the  statute  books  to 
prohibit  the  giving  of  passes  if  there  were  only  a  penalty 
attached. 

Mr.  DOLLIVER.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Iowa? 

Mr.  FORAKER.     Certainly. 

Mr.  DOLLIVER.  If  I  am  not  greatly  mistaken,  section  10  of 
the  interstate-commerce  act,  amended  March  2,  1889,  provides 
a  rather  more  severe  penalty  than  the  amendment  proposed  by 
the  Senator  from  Ohio. 

Mr.  FORAKER.  I  do  not  know  about  that  section.  I  do 
not  know  of  any  section  which  provides  a  penalty  for  this 
offense. 

Mr.  President.  I  had  just  two  purposes  in  view  in  offering 
this  amendment.  One  is  to  prohibit  the  granting  of  passes  with 
respect  to  the  interstate  transi)ortatiou  of  passengers.  I  wanted 
to  put  the  language  in  such  a  form  that  there  could  not  be  any 
question  about  it.  Then  I  wanted  to  provide  a  penalty  that 
would  secure  its  enforcement.  There  being  no  penalty,  passes 
are  granted  and  they  have  been  ever  since  1887,  and  most  of  us 
perhaps  have  accepted  them.  I  have.  I  have  used  them  ;  but 
I  have  not  used  any  for  a  considerable  time.  That  is  a  fault 
we  have  all,  or  at  least  most  of  us  have,  been  open  to  criticism 
for.  But  the  time  has  come  when  we  ought  to  break  up  that 
practice.  That  is  universally  recognized.  You  can  not  break 
it  up  unless  you  provide  a  penalty,  and  that  I  have  provided  for. 
If  it  is  not  severe  enough,  make  it  more  severe. 

But  I  had  another  purpose  in  view,  Mr.  President.  When  we 
are  not  making  rates,  but  the  railroads  are  making  them,  we 
can  stand  by  and  see  a  great  many  things  done  which  we  can 
not  afford  to  do.  We  can  acquiesce  in  them  ;  but  when  we 
undertake  to  make  rates,  when  we  put  the  Government  into 
that  business,  the  (Jovernment  l)ecomes  responsible  for  the  rates 
that  are  made  and  for  the  treatment  of  the  passengers  who  pay 
those  rates. 

My  purpose  was.  avoiding,  if  possible,  all  question  about  the 
so-called  "  Jim  Crow  cars,"  to  simply  put  in  the  law  a  provision 
that  there  should  bo  equal  treatment  of  all  passengers  who  pay 
the  same'compensalion  for  being  transported. 

Mr.  HOPKINS.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Illinois V 

Mr.  FORAKER.     Certainly. 

Mr.  HOPI\INS.  I  wish  to  suggest  the  condition  of  affairs 
In  Chicago. 

Mr.  FORAKER.     I  do  not  want  to  lose  my  time. 

6838 


37 

Mr.  HOPKINS.  All  right;  I  will  wait  until  after  the  Sena- 
tor concludes. 

Mr.  FOKAKER.  In  other  words,  Mr.  President,  the  man 
who  pays  a  fare,  who  is  charged,  for  instance,  the  regular  fare 
from  Washington  to  Richmond  or  to  Mohile.  should  have  pre- 
cisely as  good  acconunodations  without  regard  to  whether  he  is 
white  or  black  as  any  other  man  who  pays  it.  That  is  all  there 
is  in  it.  We  should  put  in  this  law  something  on  which  the 
Commission  can  stand  to  enforce  equality  of  treatment  in  the 
carriage  of  passengers,  if  we  are  to  undertake  to  become  re- 
sponsible therefor. 

Tiie  provision   I   have  offered  avoids  all   question  about  the 

right  to  .separate  passengers  by   having  sepai'ate  coaches,  and 

the  law  I  have  provided,  if  it  should  be  adopted,  is  less  stringent 

in  that  respect  then  the  laws  of  some  of  the  Southern  States. 

Take   the   State  of   Georgia,   for   instance.     I    have   before  me 

their  statute  on  that  subject.     They  provide  as  follows : 

The  different  railroads  in  this  State,  acting  as  public  carriers,  are 
required  to  furnish  equal  accommodations  to  all,  without  regard  to 
race,  color,   or  previous  condition. 

I  say  nothing  about  race,  color,  or  previous  condition,  but  I 
do  say  there  shall  be  equal  treatment ;  and  I  want  to  know 
whether  any  man  who  believes  in  equality  of  treatment  will 
vote  against  putting  in  this  bill  a  i)rovision  to  that  effect,  es- 
pecially if  it  does  not  conflict  with  the  laws  of  the  different 
States  in  that  respect.  You  can  do  as  you  like  about  separat- 
ing, but  tliere  should  be  an  equality  of  treatment  so  far  as  the 
facilities  of  travel  are  concerned  and  so  far  as  the  accommo- 
dations are  concerned. 

That  is  what  I  have  in  mind  along  with  the  prohibition  of 
passes.  When  the  Senator  from  Minnesota  [Mr.  Nelson]  says 
that  the  milk  of  the  cocoaimt  is  to  give  to  the  railroads  some 
advantage,  the  Senator  from  Minnesota  speaks  without  any 
warrant  whatever  so  far  as  anything  in  my  mind  was  con- 
cerned. If  there  is  anything  in  the  language  that  has  been  em- 
ployed which  admits  of  that  construction,  I  hope  the  Senator 
will  tell  me  how  to  correct  it,  and  I  will  be  obliged  to  him. 

^Fr.  NELSON.  I  charged  the  Senator  with  nothing  at  all, 
and  he  knows  it.  I  stated  what  the  construction  of  the  bill 
was  bound  to  be. 

yiv.  FORAKER.  I  did  not  say  the  Senator  had  charged  me 
with  anything. 

Mr.  NELSON.  I  do  not  w^nnt  him  to  try  and  make  a  personal 
matter  out  of  it.     I  gave  him  no  occasion  for  it. 

Mr.  ELKINS.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  West  Virginia? 

Mr.  FORAKER.  I  ask  the  Senator  to  wait  until  I  answer 
the  Senator  from  Minnesota.  I  did  not  say  that  the  Senator 
from  Minnesota  had  charged  me  with  anything ;  but  I  said, 
when  the  Senator  said  the  milk  in  the  cocoanut  was  to  try  to 
give  the  railroads  more  advantage,  he  spoke  without  warrant, 
so  far  as  anything  in  my  mind  was  concerned  and  so  far  as 
anything  in  the  language  could  be  construed  of  which  I  have 
any  knowledge.  If  the  Senator  will  tell  me  how  to  correct 
the  language  so  as  to  accomplish,  to  his  satisfaction,  the  pur- 
pose I  have  in  view  by  prohibiting  the  granting  of  passes  and 
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securing  equality  of  treatmeut  to  all  who  travel  and  who  pay 
the  same  for  their  travel  I  will  he  very  greatly  ohliged.  I  am 
not  here  to  higgle  over  language,  and  I  have  no  purposes 
whatever,  except  those  which  I  have  expressed. 

Mr.  ELKINS.  In  i-eference  to  providing  a  penalty,  in  sec- 
tion "10,  if  the  Senator  has  examined  that  act,  he  will  find  that 
provision  is  made  for  a  penalty.  I  think  that  section  10,  as 
amended  hy  the  act  of  JNIarch  2,  1889,  provides  for  a  penalty 
for  everything  that  may  he  pi-escribed  to  be  done  or  omitted  to 
be  done  under  any  act  regulating  interstate  commerce. 

Mr.  REVERIDGE.  Will  the  Senator  read  that  portion  of 
the  section  with  reference  to  passes? 

Mr.  FORAKER.     There  is  not  a  word  in  it  about  passes. 

Mr.  ELKINS.  But  the  Senator  in  his  amendment  has  pre- 
scribed a  penalty  for  passes.  Now,  I  will  read  section  10,  if  the 
Senator  will  allow  me: 

That  any  common  carrier  subject  to  the  provisions  of  this  act,  or, 
whenever  s'uch  common  carrier  is  a  corporation,  any  director  or  officer 
thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person,  acting  for  or 
employed  by  such  corporation,  who,  alone  or  with  any  other  corpora- 
tion, company,  person,  or  party,  shall  willfully  do  or  cause  to  be  done, 
or  shall  willingly  suffer  or  permit  to  be  done,  any  act,  matter,  or  thing 
in  this  act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or 
abet  therein 

Mr.  FORAKER.  The  Senator  is  talking  in  my  time.  I 
would  not  care  if  it  had  any  pertinency  to  this,  but  the  Senator 
will  allow  me  to  say,  respectfully,  I  do  not  think  it  has.  It 
does  not  cover  the  cttfee.  I  was  not  unmindful  of  that  ]>rovi- 
sion.  I  thought  when  the  Senator  from  Iowa  [Mr.  Dollivek] 
spoke  about  it  a  moment  ago  he  referred  to  something  I  had 
o^'erlooked.  I  am  perfectly  familiar  with  that.  It  is  one  of 
those  general  provisions  for  penalty  for  any  violation  of  the 
general  act.  I  want  to  amend  that  special  provision  with  re- 
spect to  this  subject,  and  the  amendment  I  have  offered  fits 
the  case,  unless  it  is  open  to  the  suggestion  made  by  the  Senator 
from  Minnesota.  I  do  not  see  how  it  can  be,  but  I  have  so 
much  respect  for  his  judgment  I  would  be  glad  if  he  would  aid 
me  to  correct  the  language  if  it  needs  correction. 

My  sole  purpose  is,  and  I  think  it  ought  to  be  put  in  here 
without  any  doubt,  to  further  prohibit  the  giving  of  passes,  ex- 
cept only  in  the  excepted  classes  and  under  the  conditions  which 
were  suggested  by  the  Senator  from  New  Hampshire,  that  may 
be  prescribed  by  the  Interstate  Commerce  Commission.  And  I 
think  we  ought  to  put  in  the  bill  a  provision  that  there  shall  be 
equal  treatment  of  all  who  travel  and  pay  the  same  fare. 
******* 

Mr.  FORAKER.  I  want  to  make  some  remarks  in  opposition 
to  the  substitute  of  the  Senator  from  Texas,  speaking  now  in 
my  own  time,  in  answer  to  that.  I  drew  this  amendment,  as  I 
have  already  stated,  in  the  particular  to  which  the  Senator  has 
referred,  so  as  to  accomplish  two  purposes — in  the  first  place, 
to  avoid  if  possible  raising  any  question  as  to  discrimination  on 
account  of  color,  and,  in  the  second  place,  so  as  to  afford  a 
legal  provision  in  this  statute  on  which  the  Commission  could 
stand  to  enforce  equality  of  service  and  equality  of  treatment 
in  the  transportation  ot  interstate  i)assengers.  I  might  have 
pone  much  further  than  I  did  without  going  as  far  as  the 
statutes  of  the  various  Southern  States  have  gone  in  that  par- 
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ticulnr.  T  read  a  moment  ago  from  the  Georgia  statute,  which 
requires  tliat  then^  sliall  be  no  discriminatiou  on  ac<'oiuit  of 
race,  color,  or  in-mious  condition,  using  tli.-it  exact  language. 

Mr.  BACON.  Will  the  Senator  pardon  me  a  moment".''  That 
is  coupled  with  the  provision  which  jiroliibits  common  carriers 
from  carrying  the  two  races  in  tlie  same  car. 

Mr.  I'OKAKEU.  I  am  going  to  call  attention  to  that.  That 
is  the  general  provision.  Now,  without  anytliing  at  all  being 
said  on  the  sul)ject.  there  is  no  re(pMrement  in  this  proposed 
law  that  the  i)assengers  shall  be  carried  in  the  same  coach. 

Mr.  BACON.     No. 

Mr.  FORAKEK.  There  may  be  separate  coaches  provided. 
In  certain  of  the  States  there  is  that  statutory  provision.  I 
did  not  care  to  conflict  with  that.  I  do  not  either  approve 
or  disapprove  it.  I  simjjly  let  it  alone.  But  I  do  want  in  this 
law,  and  I  think  \Ae  should  all  be  agreed  about  that,  a  pro- 
vision the  necessity  for  which  has  been  recognized  by  every 
Southern  State,  that  there  shall  be  equality  of  treatment,  not 
that  white  and  black  shall  be  put  in  the  same  coach  where  it  is 
objectionable,  as  it  is  in  many  States,  but  if  you  have  sej)arate 
coaches  that  they  shall  be  as  these  southern  statutes  already 
provide,  equally  good  for  both  races. 

Mr.  BACON.     I  should  like  to  ask  the  Senator  a  question. 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Georgia? 

Mr.  FORAKER.     Yes  ;  I  do. 

Mr.  BACON.  If  that  is  the  present  provision  in  all  of  the 
Southern  States,  which  I  think  practically  it  is,  what  possible 
good  can  there  be  in  the  insertion  of  these  words?  If  that  is 
the  matter  which  the  Senator  has  in  mind,  so  far  from  there 
being  any  good  in  it,  will  not  the  very  fact  of  the  insertion  of 
those  words  create  the  presumption  that  it  was  thought  that 
there  was  not  now  provision  under  which  this  equality  of  treat- 
ment was  required? 

Mr.  FORAKER.  The  Senator  will  remember  that  I  have 
onlv  fifteen  minutes,  although  I  vield  to  him. 

Mr.  BACON.     I  beg  pardon. 

Mr.  FORAKER.  The  necessity  is  in  this :  The  biterstate 
Commerce  Commissioners  can  not  enforce  the  statutes  of  the 
several  States.  If  in  any  State  there  should  be  a  failure  to 
enforce  the  provisions  of  the  State  statutes  requiring  equality 
of  service  and  accommodation,  the  Interstate  Connuerce  Com- 
mission would  have  a  legal  warrant  for  doing  that  thing.  In 
the  State  of  Texas  they  have  very  carefully  provided  for 
exactly  what  I  want  to  provide  for  here,  except  only  I  have 
not  gone  so  far  as  they  have  gone  in  either  Texas  or  Georgia, 
for  in  Texas  they  say  that  the  coach  so  to  be  provided  shall  be 
equal  in  all  points  of  comfort  and  convenience.  I  think  the 
words  "  equally  good  service  "  woiUd  cover  everything. 

Mr.  President,  the  question  comes  up  to  us  in  such  a  way 
that  we  can  not  avoid  it  if  we  are  going  into  the  business  of 
controlling  transportation  directly,  fixing  the  rates  which  shall 
be  paid,  prescribing  the  regulations  and  rules  which  shall  govern 
in  the  operation  of  trains.  It  is  a  different  attitude  that  we 
assume  with  respect  to  that  matter  from  that  which  we  have 
heretofoi-e  been  standing  in. 
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We  become  responsible,  and  if  there  be  any  ground  in  any 
ease  for  complaint — I  do  not  know  anything  about  what  the  fact 
is,  but  I  know  I  have  read  a  good  deal  to  the  effect  that  there 
is  such  ground ;  I  have  received  a  great  many  letters  to  that 
effect — that  under  the  provision  of  law  that  they  shall  give 
separate  and  equally  good  coaches,  they  are  giving  separate  but 
not  equally  good  coaches,  and  very  different  treatment.  What 
I  want  in  this  law  is  something  that  does  not  necessarily  raise 
any  question  of  discrimination  ;  that  does  not  require  anything 
to  be  done  that  the  laws  of  the  several  States,  which  would 
have  most  interest  in  this  question,  do  not  already  require  to 
be  done;  and  that  is  that  the  Interstate  Commerce  Commission 
shall  have  authority,  and  authority  from  the  Congress  of  the 
United  States,  to  see  to  it  that  the  humblest  man.  without  re- 
gard to  color,  who  pays  the  same  money  that  the  white  man 
pays,  may  have,  not  a  seat  in  the  same  coach,  necessarily,  but 
that  he  shall  have  decent,  resi timetable,  acceptable,  and  equally 
good  accommodations  for  his  transportation.  That  is  all  there 
is  in  this.  So  far  as  the  provision  about  passes  is  concerned, 
there  is  not.  as  the  Senator  from  Indiana  said  a  moment  ago, 
any  ambiguity  about  it.  The  only  objection  to  it  is  that  there 
is  no  ambiguity  about  it.  Every  Senator  here  knows  that  if 
this  provision  goes  into  the  statute  book  as  it  is  framed,  there 
will  be  no  more  free  passes  for  anybody,  except  only  the  ex- 
cepted classes.  There  is  not  a  man  here  who  does  not  fully 
understand  that  and  appreciate  it. 

Mr.  BEVERIDGB.  If  the  Senator  will  excuse  me,  I  said 
the  debate  had  proceeded  upon  the  assumption  that  there  was 
ambiguity   in  the   Senator's   language. 

Mr.  FORAKER.  I  am  proceeding  upon  the  theory  that  the 
Senator  thinks  there  is  ambiguity,  and  I  am  saying  there  is  no 
ambiguity.  Every  man  here  understands  the  provision.  Every 
man  here  knows  it  is  to  prohibit  the  further  abuse  of  granting 
free  passes.  I  do  not  want  to  dwell  upon  that  any  longer.  I 
spoke  about  it  sufficiently  earlier  in  the  day.  But  now  a  final 
word  about  the  other  provision.  Every  man  here  knows  that 
if  we  are  going  into  the  business  of  rate  making  we  assume  a 
responsibility  about  it,  and  we  should  carefully  provide  that 
there  should  be  equality  of  service  for  equality  of  pay.  Now, 
who  will  vote  against  it?     I  want  to  see. 

Mr.  HOPKINS.  Before  the  Senator  from  Ohio  takes  his 
seat,  I  wish  to  ask  him  if  the  difference  between  his  amendiiiont 
and  the  substitute  offered  by  the  Senator  from  Texas  is  this, 
that  his  amendment  provides  against  free  i)asses  and  in  addi- 
tion also  provides  for  equality  of  accommodations 

Mr.  FORAKER.     That  is  all  the  difference  there  is. 

Mr.  HOPKINS.  While  the  substitute  simply  provides  against 
free  jtasscs. 

Mr.  BACON.  Mr.  President,  there  can  be  no  possible  neces- 
sity in  the  Senate's  considering  these  two  separate  questions 
together  in  one  amendment.  The  question  of  free  passes  is 
one  thing  and  a  distinct  thing.  It  is  a  question  of  what  shall 
be  paid  in  the  way  of  compensation  by  one  man  upon  terms  of 
equality  with  another  man  for  the  same  service;  in  other 
words,  whether  one  man  shall  pay  for  what  another  man  re- 
cei  ves  free. 
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Mr.  TM-osi(lont.  tlio  (luostioii  of  <lis<-riiiiiiiiition  is  another  and 
a  distinct  thin;;.  There  are  in  tliis  hill  other  provisions  which 
look  to  the  question  of  discrimination,  and  if  this  (niestion  is 
to  he  discussed,  and  if  such  a  provision  is  to  he  incorporated  in 
the  hill,  1  snhniit  to  Senators  that  the  hitter  is  the  proper  por- 
.  lion  of  the  hill  in  which  to  incorporate  it  and  not  upon  this  par- 
ticular part  of  it.  Mr.  President,  is  it  the  design  of  Senators- 
can  it  be  the  design  of  the  Senator  from  Ohio  and  others 
who  think  like  him— to  incorporate  upon  the  (piestion  of  fr(»e 
passes,  which  he  knows  will  receive  the  unanimous  vote  prac- 
tically of  the  Senate,  this  additional  subject-matter  about  which 
there"  is  a  differeiu-e,  in  order  that  the  second  subject-matter 
may  carry  with  it  stren,i,'th  it  otherwise  would  not  have? 

Mr.  FORAKEH.     Mr.  President 

Mr.  BACON.     If  the  Senator  will  permit  me  for  a  moment 

Mr.  FORAKER.  If  the  Senator  will  allow  me,  I  accepted  an 
amendment  offered  by  the  Senator  from  Alabama,  which  re- 
moved all  objections,  as  I  understood,  upon  the  question  to 
which  the  Senator  is  now  addressing  himself,  thereby  showing 
that  I  had  no  such  purpose  as  that,  but  only 

Mr.  BACON.  I  am  speaking  of  the  fact  that  the  Senator 
from  Ohio  joins  in  the  same  amendment  the  question  of  passes 
and  the  question  of  discrimination. 

Mr.  FORAKER.     It  is  equality  of  pay  and  equality  of  service. 

Mr.  BACON.  That  may  he  true,  but  that  relates  to  every 
other  part  of  the  bill.  All  through  the  hill  runs  the  question  of 
discrimination.  I  have  confidence  in  the  desire  of  the  Senator 
not  to  take  any  unfair  advantage  in  this  matter.  I  want  to  call 
the  attention  of  the  Senator  to  the  fact  that  he  raises  here  a 
most  vital  question,  a  question  of  tlie  deepest  concern  and  im- 
portance to  a  very  large  section  of  this  country  that  has  a  bur- 
den to  bear  which  no  other  section  of  the  country  has  to  bear ; 
a  question  of  vital  importance  to  the  personal  comfort  and  the 
social  organization  as  well  of  our  people. 

The  Senator  himself  says  that  the  purjiose  of  this  amendment 
is  not  to  secure  a  provision  of  law  on  this  subject  in  the  South- 
ern States,  because  he  recognizes  the  fact  that  that  provision  of 
law  already  exists  in  the  Southern  States  by  enactment  of  the 
Southern  States.  But  the  Senator  avows  the  purpose  to  be  to 
give  the  Interstate  Commerce  Commission  the  right  to  enforce 
the  law,  to  go  into  the  States  and  see  whether  or  not  the  State  of 
Georgia,  for  instance,  is  enforcing  its  law,  and  if  it  is  not  en- 
forcing it,  then  to  enforce  it  as  a  Federal  law. 

Mr.  FORAKER.  I  suggest  that  the  Interstate  Commerce 
Commission  will  not  go  into  the  State  any  more  on  tliis  point 
than  it  will  on  evex-y  other  point  on  which  it  is  authorized  to 
act. 

Mr.  BACON.  That  may  be.  but  that  does  not  change  the  prop- 
osition that  that  Is  the  purpose  of  the  Senator.  There  can  be  no 
question  wiiich  could  be  raised  which  would  more  deeply  affect 
our  people  and  which  would  more  deeply  concern  them  in  their 
everyday  life. 

Mr.  FORAKER.     May  I  ask  the  Senator  a  question? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Georgia 
yield  to  the  Senator  from  Ohio? 

Mr.  BACON.     I  do  for  a  question. 
0838 


42 

Mr.  FORAKER.  Does  the  Senator  object  to  a  provision  in 
this  bill  securing  equality  of  service  and  accommodation  to  all 
paying  equal  prices  for  transi)ortation? 

Mr.  BACON.     I  am  free  to  grant 

Mr.  FORAKER.  And  if  he  does  not,  I  am  willing  to  have  that 
put  in  the  language  of  the  Georgia  statute.  I  do  not  object.  I 
do  not  want 

Mr.  BACON.  I  object  to  the  Interstate  Commerce  Commis- 
sion taking  charge  of  this  subject. 

Mr.  FORAKER.     Yes  ;  and'  I  insist  that  they  shall. 

Mr.  BACON.  "\'ery  well ;  that  may  be.  The  Senator  very 
well  knows  the  fact  that  he  has  very  nearly  two-thirds  of  the 
Senators  in  this  Chamber  in  his  party,  and  conseciuently  he  can 
make  his  boast  of  what  he  will  insist  upon  with  very  great  con- 
fidence. 

Mr.  FORAKER.     I  did  not  make  it  boastfully. 

Mr.  BACON.  The  Senator's  tone  and  manner  were  very 
boastful. 

Mr.  FORAKER.     I  withdraw  the  boastful  spirit. 

Mr.  BACON.  The  Senator  withdr.iws  the  boast,  but  at  the 
same  time  it  is  well  known  that  the  Senator  does  not  withdraw 
his  purpose  to  insisrt  upon  it.  So  the  question  of  phraseology 
does  not  amount  to  much. 

I  do  insist  upon  it  that  a  spirit  of  fairness  ought  to  require 
that  those  two  matters  should  not  I)e  put  together.  Give  us,  as 
the  substitute  proposes  to  give,  the  oi>p()rtunity  to  vote  ui)on  the 
question  of  passes  free  from  any  embarrassing  or  conflicting 
question.  We  are  all  of  us  in  favor  of  the  proposition  which 
will  prevent  the  giving  of  free  passes  to  anybody.  I  want  to 
restrict  it  more  than  it  is  in  the  present  law.  But  there  is  no 
possible  necessity  why  the  two  should  not  be  separate,  and  then 
if  the  Senator  shall  seek  to  incorporate  upon  this  bill  the  inde- 
pendent feature,  and  he  has  the  votes  to  do  it.  of  course  we 
can  not  complain.  That  is  their  right.  But  what  we  complain 
of.  is  that  they  combine  the  two.  I  hope  the  Senator  will  see 
the  propriety  of  such  division. 

I  want  to  call  the  attention  of  the  Senate  to  another  matter. 
My  objection  is  not  to  the  principle  of  the  law.  That  can  not 
be,  because  for  thirty  years  we  have  had  in  Georgia  this  law 
which  the  Senator  now  proposes  to  incori)orate  in  the  same 
words  in  this  bill.  It  is  not  that  I  desire  that  the  purpose  he 
has  in  view  shall  be  defeated ;  but  it  is  the  desire  on  my  part 
and  those  who  think  with  me — and  I  am  sure  I  reflect  the 
sentiments  of  the  people  of  my  section— to  avoid  what  will  be 
an  incentive  to  strife  and  which  will  be  taken  advantage  of  by 
malicious  and  designing  people  who  desire  to  stir  up  strife  be- 
tween the  races  and  who  will  make  comi)laints  that  are  not  well 
founded,  and  who  would  be  constantly  developing  discord  and 
discontent  in  the  midst  of  a  jieople  who  have  every  reason  to 
avoid  any  influences  of  that  kind.  It  is  perfectly  comi>etent 
for  the  Senator  to  divide  this  amendment  so  that  he  will  have 
that  which  relates  to  passes  as  an  independent  proposition. 
He  will  get,  I  suppose,  on  the  provision  prohibiting  free  passes, 
the  unanimous  vote  of  tliose  of  us  who  come  from  the  section 
who  will  be  particularly  affected  by  the  other  part  of  this 
amendment.  He  will  not  jeopardize  the  other  part  of  his 
amendment  if  he  has  the  numerical  strength  to  carry  out  his 
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announced  purpose,  and  there  eon  be  no  possible  reason,  to 
my  mind,  wliy  tlie  Senator  should  combine  the  two,  unless  he 
desires  to  i)ut  other  Senators  in  the  jtosltion  of  either  voting 
against  the  part  they  ai)prove  or  eonipeliing  them  at  the.  same 
time  to  vote  for  another  part  of  which  they  disapprove. 

Mv.  FOUAKER.  I  put  them  together  only  because  they  go 
together. 

iSIr.  BACON.  Will  the  Senator  so  divide  it  that  we  can  call 
for  a  division? 

Mr.  FORAKER.  I  would  have  to  frame  the  amendment 
anew,  and  it  seems  to  me  it  is  perfectly  proper  to  provide  that 
for  the  same  com])ensation  there  shall  be  equally  good  service 
to  all  who  travel.  I  do  not  go  as  far  as  the  Senator's  State 
statute  goes.  There  is  nothing  here  to  interfere  with  the  en- 
forcement of  the  State  statute.  The  whole  thing  is  in  the  hands 
of  the  Interstate  Commerce  Commissioners.  I  hope  they  will 
never  have  any  occasion  to  enforce  this  i)rovision,  but  if  they 
should  have,  they  ought  to  have  that  authority. 

Mr.  CLAY.  Will  the  Senator  from  Ohio  let  me  ask  him  a 
question? 

The  VICE-PRESIDENT.  Does  the  Senator  from  Georgia 
yield  to  his  colleague? 

Mr.  BACON.  I  am  going  to  yield  the  floor  in  a  moment,  and 
my  colleague  can  then  present  his  views  in  full. 

I  want  to  say  this :  Here  is  a  substitute  offered  by  the  Sen- 
ator from  Texas  which  fully  covers  the  ground,  so  far  as  free 
passes  go,  and  which  will  receive  the  unanimous  vote,  I  repeat, 
of  Senators  on  this  side  of  the  Chamber.  The  fact  that  the  sub- 
stitute is  adopted  will  not  prevent  the  Senator  from  Ohio  from 
offering  as  an  indejiendent  measure  whatever  he  may  desire  to 
offer  upon  that  subject,  so  that  if  the  Senate  adopts  the  substi- 
tute offered  by  the  S<«!iator  from  Texas  it  will  in  no  manner  be 
agreeing  to  what  I  say  on  the  subject,  or  disagreeing  to  the  oppo- 
site view  of  the  Senator  from  Ohio,  and  it  will  give  the  oppor- 
tunity to  Senators  on  this  side  to  vote  independently  for  the 
matter  providing  against  free  passes,  and  still  leave  the  Senator 
from  Ohio  absolutely  free  to  offer  any  amendment  he  sees  fit  in 
regard  to  the  matter  of  discrimination,  which  more  properly,  in 
any  event,  comes  to  another  part  of  the  bill. 

Mr.  TILLMAN.     Mr.  President,  I  had 

Mr.  MONEY.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  South  Caro- 
lina yield  to  the  Senator  from  Mississippi? 

Mr.  TILLMAN.     Certainly. 

Mr.  :mONEY.  I  should  like  very  much  to  ask  a  question  of 
the  Senator  from  Ohio. 

Mr.  TILLMAN.  If  the  Senator  will  pardon  me,  we  are  not 
proceeding  under  the  rules  which  prevail  every  day,  and  I 
should  like  to  get  through  what  I  have  to  say,  and  then  the 
Senator  from  Mississippi  can  ask  the  question  of  the  Senator 
from  Ohio. 

The  VICE-PRESIDENT.  The  Senator  from  South  Carolina 
declines  to  yield. 

Mr.  TILLMAN.     Mr.  President,  we  have  had  a  great  many 
discussions  here  on  this  rate  bill,  but  I  never  expected  to  have 
the  race  question  dragged  into  it.     I  deprecate  that  there  should 
be  any  allusion  to  it  in  this  debate. 
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Mr.  FORAKER.     Mr.  President.  I  did  not- 


Mr.  TILLMAN.  I  am  not  charjj;inj,'  the  Senator  from  Ohio 
with  the  responsibility  for  it.  Unfortunately  for  myself,  though, 
I  have  been  unable  to  see  things  through  the  same  spectacles 
with  some  other  Senators  here,  and  I  for  one  welcome  the 
recognition  by  a  Senator  of  the  North  that  used  to  be  known — 
and  I  do  not  intend  it  as  any  reflection  upon  him — as  "  Fire 
Alarm,"  because  of  this  very  issue.  1  welcome,  I  say,  the  recog- 
nition by  that  Senator  that  there  are  conditions  in  the  South 
which  make  it  imperative  that  we  should  be  allowed  to  deal 
with  that  question  in  our  own  way.  Our  laws  recognize 
equality.  We  compel  the  carriers  to  give  the  same  kind  of 
transportation  and  character  of  coach  to  the  two  races.  We 
only  compel  them  to  keep  them  separate ;  and  when  the  Senator 
from  Ohio  and  his  colleagues  shall  recognize  that  in  doing  that 
we  intend  to  stand  by  that  provision  in  good  faith,  and  want 
the  law  enforced  by  our  own  pe()))le,  and  will  enforce  it,  I  for 
one  am  ready  to  say  that  the  Interstate  Commerce  Commission 
may  go  down  there  and  see  that  the  colored  people  have  just  as 
good  coaches  to  ride  in  as  the  white  people,  because  the  roads 
are  owned  in  the  North,  anyhow,  and  I  want  no  discrimination 
by  northern  capitalists  against  southern  negroes.  [Laughter 
and  applause  in  the  galleries.] 

The  VICE-PRESIDENT.  The  Chair  will  inform  the  occu- 
pants of  the  galleries  that  under  the  rules  of  the  Senate  mani- 
festations are  not  in  order,  and  he  requests  the  occupants  to 
refrain  from  a  repetition. 

Mr.  MONEY.  Mr.  I'resident,  I  desire  to  ask  whether,  if  the 
amendment  is  adopted  and  becomes  a  law,  a  colored  passenger 
going  through  a  State  from  one  State  to  another,  coming  under 
the  interstate-commerce  law,  would  be  compelled  to  go  into  a 
coach  equally  as  good  provided  for  him  by  the  State  statute  as 
he  goes  through  that  State,  or  would  he  be  permitted  luuler 
this  provision  to  go  into  a  coach  set  apart  for  white  people  by 
the  law  of  that  State? 

Mr.  FORAKER.  I  stated  with  some  particularity  that  I  did 
not  undertake  to  touch  upon  the  question  of  separate  coaches 
at  all.  The  only  requirement  is  that  there  shall  be  equally  good 
service  and  equally  good  accommodation.  If  the  railroad  com- 
pany should  furnish  only  one  coach  all  would  have  to  travel  in 
it,  but  if  they  have  two  kinds  of  passengers  and  do  not  want 
them  to  ride  in  the  same  coach  they  must  provide  equally  good 
coaches  for  them.  In  that  respect  I  do  not  undertake  to  inter- 
fere with  the  State  law. 

They  have  such  a  statute  in  Texas,  such  a  statute  in  Ten- 
nessee, and  such  a  statute.  I  think,  in  about  every  other  South- 
ern State.  I  have  read  from  two  or  three  of  them.  I  do  not 
go  as  far  as  any  of  those  statutes  go.  I  only  want  to  put  under 
the  Interstate  Commerce  Conunission,  for  that  board  to  stand 
upon,  something  tlint  will  give  them  authority  to  enforce  equal 
treatment  if  there  are  complaints,  and  just  complaints,  that 
there  is  not  equal  treatment. 

Mr.  MONEY.  Mr.  I'resident,  the  Senator  did  not  answer  the 
question  that  I  asked. 

Mr.  FORAKER.     I  thought  I  was  answering  it. 

Mr.  MONEY.  I  asked  for  his  construction  of  the  law,  if  it 
should  have  his  amendment  incorporated  in  it,  whether  a  col- 
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ored  passenger  going  through  a  State  from  a  State  beyond  or 
a  State  on  the  Ixjrder  would  he  at  lil)('rty  to  go  into  a  white 
coach  provided  by  tlie  law  of  that  State,  although  a  colored 
coach  equally  good  was  provided,  being,  in  other  words,  in  the 
terms  of  his  amendment,  "equally  good?" 

Mr.  FOKAKER.  Certainly  he  would  not  be.  I  do  not  re- 
menil)er  just  how  the  Senator  ])ut  his  (juestion,  but  this  does 
not  interfere  with  such  a  re«iuireiiient  as  the  Senator  refers  to 
by  State  statute.  He  could  be  reciuired,  if  a  State  passenger, 
to  go  into  a  separate  coach  if  it  was  equally  as  good,  but  not  if 
an  interstate  passenger.  I  do  not  make  any  such  requirement, 
nor  do  I  interfere  with  it  where  the  State  has  made  it. 

Mr.  OVERMAN.  Did  I  understand  the  Senator  to  accept  the 
amendment  as  to  the  class  of  acconunod:itionV 

Mr.  FOKAKER.  Certainly,  1  accepted  it;  so  that  there 
might  be  no  question  of  discrimination,  or  so-called  "  Jim  Crow 
car  "  question  raised. 

Mr.  BAILEY.  Mr.  President.  I  rather  thought  that  the  pur- 
pose of  this,  and  I  was  sure  that  the  effect  of  it,  would  be 
to  recognize  the  right  of  the  carrier  to  provide  separate  cars 
for  the  two  races,  provided  one  coach  was  as  good  as  the  other. 
The  separate-coach  law  of  Texas  and  the  separate-coach  law  of 
Arkansas  do  not  supplement  each  other,  because  a  passenger 
starting  in  Arkansas  to  go  into  Texas  is  not  subject  to  the  law 
of  either  State.  But  if  I  understand  this  provision,  and  I  hope 
that  that  is  what  it  means,  it  is  that  carriers  oper.ating  in  that 
section  of  our  countr.y  where  these  arrangements  are  necessaiy 
can  provide  separate  coaches  for  each  race  and  then  can  I'equire 
each  race  to  sta.y  in  its  own  coach,  provided  one  coach  is  as 
good  as  the  other  coach. 

Mr.  FORAKEK.  Yes,  that  is  the  only  purpose  of  it,  if  they 
see  fit  to  provide  separate  coaches  which  would  be  equally  good. 

Mr.  BAILEY.  If  that  is  true,  then  surely  those  of  us  from 
the  South,  where  we  try  to  enforce  the  separation  of  passen- 
gers, could  find  no  possible  objection  to  it.  Indeed,  instead  of 
being  objectionable  to  me,  I  am  glad  to  take  it,  because  it  en- 
ables the  carriers  to  conform  in  their  interstate  passenger 
services  with  the  law  of  the  States  on  that  particular  subject. 
Those  of  us  who  live  in  that  part  of  the  country  and  have  ex- 
perienced the  relief  which  the  separate  coaches  have  brought, 
surely  agree  that  every  carrier  operating  there  depending  upon 
the  patronage  and  favor  of  those  people  will  provide  the  sep- 
arate coaches  for  interstate  travel  if  the  law  of  Congress  per- 
mits them  to  do  it. 

Mr.  MONEY.  Mr.  President,  the  experience  of  every  State 
which  has  adopted  a  "  Jim  Crow "  law  is  that  the  railroad 
companies  would  not,  for  the  sake  of  the  good  will  and  patron- 
age of  the  country  through  which  they  operated,  provide  these 
separate  coaches,  for  the  experience  of  the  Southern  States  is 
that  every  single  railroad  company  which  operates  in  their 
limits  would  not  provide  the  separate  accommodations,  how- 
ever much  it  might  be  demanded  by  the  white  people  of  that 
country,  and  it  requires  a  State  statute  to  compel  them  to  do  it. 

The  inquiry  I  made  of  the  honorable  Senator  from  Ohio  was, 

When  this   interstate-conunerce   law  of  Congress  overrode  the 

State  law  whether  a  negro  passing  from  one  State  to  another 

through  a   State,   becoming  an   interstate  passenger,   would  be 
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compollofl  to  abide  by  the  State  law,  and  whether  the  railroad 
coniiianics  would  then  be  compelled  to  provide  the  sei)arate  cars? 
I  do  not.  for  one,  believe  that  they  would  be  compelled  to  do  it', 
and  I  have  had  this  much  experience  with  them  that  I  do  not  be^ 
lieve  they  will  do  anything  they  are  not  compelled  to  do  which 
will  cost  them  an  extra  dollar. 

Mr.  BAILEY.  Will  the  Senator  from  Mississippi  permit  me 
to  ask  him  a  que.stion V 

Mr.  jNIONEY.     Certainly. 

Mr.  BAILEY.  I  agree  with  the  Senator  that  the  railroads 
would  not  provide  an  extra  coach  at  an  extra  expense,  but  they 
are  compelled  to  provide  the  extra  coach  for  the  intrastate  pas- 
sengers of  different  races,  and  therefore,  having  already  the  sep- 
arate coaches,  they  can  compel  interstate  passengers  to  stay  in 
the  c-oach  provided  for  each  race  without  any  additional  expense 
to  them. 

Mr.  MONEY.  But  the  trouble  about  that  i.?  that  it  is  not 
practical.  Under  this  amendment  you  can  not  order  a  pas- 
senger to  get  up  and  go  into  another  coach  equally  as  good  if  he 
is  satisfied  with  the  seat  he  occupies.  So  that  falls  to  the 
ground.  The  railroad  company  could  do  it,  perhaps;  but  will 
they  do  it?  Consequently  there  is  no  remedy  for  a  State  that 
has  seen  fit  to  pass  a  law  which  separates  these  two  classes  of 
passengers  with  equally  good  accommodations,  and  they  are 
equally  good  in  my  State  I  know,  and  in  other  Southern  States. 
This  law  would  come  in  to  override  the  State  statute,  and  there 
is  no  provision  that  the  company  shall  provide  separate  cars  for 
interstate  passengers. 

Mr.  BAILEY.  Does  the  Senator  from  Mississippi  believe  that 
this  law  can  divest  the  State  contx-ol  over  the  supervision  of  intra- 
state passengers? 

Mr.  MONEY.     Oh.  of  course  not 

Mr.  BAILEY.     Of  course  not. 

Mr.  MONEY.  Of  course  not;  but  what  I  mean  to  state  is 
that  under  such  an  interstate-commerce  act,  if  passed,  the 
passenger  in  a  coach  beyond  the  limits  of  the  States  having  the 
"  Jim  Crow  law,"  as  it  is  called,  keeps  his  seat  in  that  coach,  and 
you  make  no  provision  here  by  which  he  is  to  go  into  any  other 
coach  when  he  reaches  the  State  line  where  there  is  such  a  law. 
There  is  nothing  in  this  amendment,  and  I  venture  to  say  there 
will  be  nothing  offered  here,  such  as  is  in  every  State  statute 
on  this  subject ;  but  there  will  be  provision  made  for  equally 
good  accommodations.  The  Senator  said  it  provided  for  this 
distinction  between  the  passengers,  and  also  provided  that  they 
should  have  equally  good  accommodations. 

Mr.  BACON.  I  wish  to  ask  the  Senator  to  permit  me  in  his 
time  to  a  sic  the  Senator  from  Ohio  a  question. 

Mr.  MONEY.     Certainly. 

Mr.  BAC:ON.  That  is.  if  the  Senator  from  Ohio  is  willing  to 
incorporate  in  the  amendment  a  specific  re(]uirement  that  rail- 
roads engaged  in  interstate  commerce  shall  observe  the  local 
laws  of  the  States  with  reference  to  separate  cars  for  the  sep- 
arate races. 

Mr.  FORAKER.  I  would  not  want  to  do  that,  Mr.  President. 
I  think  I  have  gone  as  far  as  I  care  to  go — not  as  far  as  I  might 
very  well  go — in  simply  requiring  equally  good  service. 

Mr.   BACON.     The   Senator  objects,   then,   to   the   Incorpora- 
tion here  of  a  specific  requirement  that  railroads  engaged  in  in- 
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terstate  coinnioroo  sliall  in  this  particular  observe  the  laws  of 
the  State  through  which  they  pass?  The  Senator  objects  to 
that. 

Mr.  FORAKER.  T  do;  because  I  do  not  know  wliat  .ill  those 
laws  arc.  If  there  is  any  law  which  does  not  require  equally 
good  service  and  c(|nally  good  acconiniodations  I  do  not  want 
to  subject  the  Intei-state  Commerce  Commissioners  to  an  ob- 
servance of  that  requirement.  All  I  want  is  that  they  may 
have  equally  as  good  coaches  if  the  carriers  see  fit  to  provide 
separate  coaches.  I  am  not  going  to  agree  to  an  amendment 
that  would  require  them  to  do  the  one  thing  or  the  other,  but  to 
require  them  to  furnish  equally  good  serivce  if  they  see  fit  to 
make  them  separate. 


May  9,  1906. 

The  VICE-PRESIDENT.  The  Secretary  will  again  read  the 
amendment,  at  the  request  of  the  Senator  from  Virginia. 

The  Secretary.     At  the  end  of  section  1,  after  the  amendment 

already  agi'eed  to  at  that  place,  insert : 

It  shall  be  the  duty  of  carriers  ensased  in  interstate  commerce  to 
give  like  accommodations  to  all  persons  paying  the  same  compensation 
for  interstate  transportation  of  passengers. 

Mr.  FORAKER.  I  move  to  amend  the  amendment  as  offered 
by  the  Senator  from  ^Missouri  by  striking  out  the  word  "  like," 
in  line  2  of  his  amendment,  and  inserting  in  lieu  thereof  "equally 
good  service  and ;  "  so  as  to  read,  "  to  give  equally  good  service 
and  accommodations." 

Mr.  MONEY.     That  is  right. 

Mr.  WARNER.     I  have  no  objection  to  that  amendment. 

The  VICE-PRESIDENT.  The  Senator  from  Missouri  modi- 
fies his  amendment  as  suggested  by  the  Senator  from  Ohio.  The 
modification  will  be  stated. 

The  Secretary.  Strike  out  the  word  "  like,"  in  line  2,  and  in- 
sert "  equally  good  service  and." 

Mr.  BACON.     So  as  to  read? 

The  Secretary.     So  as  to  read : 

It  shall  be  the  duty  of  carriers  engaged  in  interstate  commerce  to 
give  equally  good  service  and  accommodations  to  all  persons  paying 
the  same  compensation  for  interstate  transportation  of  passengers. 

Mr.  BACON.  Mr.  President,  we  had  some  discussion  on  this 
question  a  few  days  ago.  I  desire  to  say  for  myself — I  have 
had  no  opportunity  to  confer  with  others,  but  the  amendment 
now  offered  by  the  Senator  from  Ohio  is  a  very  great  improve- 
ment on  the  one  offered  before,  and  so  far  as  I  know  it  is 
unobjectionable. 

The  VICE-PRESIDENT.  The  question  is  on  agreeing  to  the 
amendment  as  modified. 

The  amendment  as  modified  was  agreed  to. 


May  10,  1906. 

Mr.  FORAKER.     Mr.  President,  I  am  a  member  of  the  com- 
mittee that  had  this  bill  under  consideration  and  from  which 

6838 


48 

there  was  finally  a  reiiort  made.  In  view  of  all  that  has  been 
said  ahont  the  responsibility  of  the  committee  in  that  connec- 
tion. I  think  it  is  due  to  the  committee  to  say  that  we  received 
from  the  Intei state  Connjierce  Commission  a  bill  which  we 
understood  they  had  prepared  with  very  great  care.  It  was 
then  taken  iHider  consideration,  and  after  it  had  been  considered 
for  a  few  days,  before  we  had  reached  any  tinal  conclusion 
with  respect  to  it,  when  we  were  in  good  faith  debating  its 
respective  ])rovisions.  we  learned  from  the  newspapers  and 
otherwise  that  that  bill,  by  the  friends  of  the  proposed  rate 
legislation,  had  been  abandoned,  and  that  another  bill  had  been 
substituted ;  and  in  a  printed  form  it  was  brought  before  us 
for  our  consideration.  Later  that  bill  was  introduced  in  the 
Senate  by  the  Senator  from  Iowa  [Mr.  Dolliver].  We  never  had 
any  oi)portunity  iri  the  committee  to  ccmipare  the  two  bills  and 
take  action  with  respect  to  them  which  would  show  our  prefer- 
ence for  the  one  over  the  other. 

The  truth  is  that  the  whole  matter  is  properly  characterized 
in  this  memorandum  from  the  Interstate  Commerce  Commis- 
sion^and  it  is  the  language  I  wanted  the  Senator  from  Colo- 
rado [Mr.  Teller]  to  have  read  a  few  minutes  ago,  so  that 
every  Senator  here  might  have  the  benefit  of  it — when  they  say : 

The  sixth  section  of  the  present  law,  and  as  it  is  proposed  to  be 
substantially  reenacted  with  a  few  amendments  in  the  Hepburn  bill,  i3 
framed  upon  no  consistent  or  reasonable  theory  or  plan. 

That  is  exactly  true.  That  is  the  kind  of  a  bill  we  have, 
relating  to  the  most  important  subject  we  have  had  under  con- 
sideration, as  the  Senator  from  Indiana  [Mr.  Beveriuge]  a  few 
minutes  ago  well  said,  since  the  civil  war.  That  is  the  kind  of 
a  bill  that  has  been  prepared  and  brought  in  here,  and  with 
respect  to  which  in  that  conmiittee  we  could  not  consider  and 
act  upon  any  amendment  whatever.  Every  amendment  was 
cut  off  from  consideration  by  the  action  that  was  taken  by  a 
majority  of  the  committee.  All  these  matters  would  have  been 
carefully  gone  over  and  would  have  been  carefully  considered 
and  acted  upon. 

When  the  bill  was  thus  brought  in,  when  consideration  of  the 
bill  was  thus  denied,  when  opportunity  to  act  upon  it  was  thus 
prevented.  I  do  not  wonder  that  now  as  we  come  to  con- 
sider it  in  the  Senate  we  have  this  kind  of  difficulty.  It  is  a 
serious  difficulty.  I  am  not  satisfied  with  the  sixth  section, 
either  as  it  is  in  tlie  bill  before  tlie  Senate  or  as  it  is  in  the  bill 
as  it  was  originally  jirepared  by  the  Interstate  Conunerce  Com- 
mission ;  but  I  am  of  the  opinion,  in  view  of  the  comments  the 
Interstate  Commerce  Commissioners  have  made,  that  their  sec- 
tion as  they  originally  prepared  it  and  sent  it  to  us  is  a  better 
section  than  the  one  in  the  bill  before  the  Senate.  For  that 
reason  I  am  disposed  to  favor  the  amendment  that  has  been 
offered  by  the  Senator  from  New  Jersey  as  a  substitute  as  he 
has  proposed. 

But,  Mr.  President,  except  you  take  up  this  printed  mem- 
orandum and  read  it  through  from  beginning  to  end,  you  will 
have  very  great  difliculty  to  tell  just  what  the  distinctions  are. 
As  the  Conmiission  point  out,  one  of  the  most  serious  difficulties 
is  that  this  section,  which  was  framed  without  regard  to  any 
reasonable  theory  or  plan — I  believe  is  the  language  of  the  Com- 
mission— is  what  we  had  no  opportunity  to  change.  The  Seaa- 
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tor  from  Town  [Afr.  Doi.liverI  has  snjrffostorl  tome  that  it  was 
fraiiiod  twenty  years  aijo.  Tliat  is  tnit\  Imt  tlie  Senator  adopted 
it  in  liis  l)il].  and  we  were  Kiven  no  oi)i)ortunity  to  point  out  its 
defects  or  to  taice  any  action  npon  it. 

******* 

'Sir.  FOltAKER.  Mr.  President,  very  nuieh  like  the  Senator 
from  Iowa  [Mr.  Dolliver],  1  do  not  rise  to  oppos(>  the  amend- 
ment of  tliis  bill  so  as  to  provide  the  penalty  of  imprisonment 
for  the  violation  of  the  interstate-connnerce  act  or  any  provi- 
sion of  this  bill,  if  we  should  see  fit  to  make  it  a  law;  but  I 
rise,  ratliei-.  as  he  did,  to  point  out  how  it  came  that  in  the  leg- 
islation known  as  the  "  Elkins  law,"  enacted  P'ebruary  19,  1903, 
we  abolished  this  penalty  of  imprisonment. 

The  Senator  from  Wisconsin  [Mr.  La  Follette],  speaking  on 
that  same  jioint  a  few  moments  ago,  took  occasion  to  say  that 
the  Interstate  Connnerce  Commission  had  never  recommended 
the  abolishment  of  the  penalty  of  imprisonment.  Technically 
and  strictly  speaking,  that  is  probably  true ;  but  on  another  oc- 
casion I  called  attention  to  the  fact  that  in  the  Seventeenth  An- 
nual Report  of  the  Interstate  Commerce  Commission,  which  was 
a  report  published  immediately  after  the  Elkins  law  was  en- 
acted, the  Commission  took  occasion,  speaking  of  that  law,  to 
use  this  language,  to  which  I  call  the  attention  of  Senators. 

Speaking  of  the  Elkins  law,  the  Commission,  in  the  first  re- 
port after  the  Elkins  law  was  enacted,  said : 

The  amended  law  lias  abolished  the  penalty  of  imprisonment,  and 
the  only  punishment  now  provided  is  the  imposition  of  tines.  As  the 
corporation  can  not  be  imprisoned  or  otherwise  punished  for  misde- 
meanors than  by  money  penalties,  it  was  deemed  expedient  that  no 
greater  punishment  be  visited  upon  the  offending  officer  or  agent.  The 
various  arguments  in  favor  of  this  change  have  been  stated  In  former 
reports  and  need  not  here  be  repeated. 

I  submit  that  the  language  thus  employed  by  the  Commission 
indicates  what  the  fact  was,  that  the  Commission  had  a  dis- 
tinct and  positive  relation  to  the  enactment  of  the  Elkins  law. 
The  members  of  that  Commission  appeared  before  the  Inter- 
state Commerce  Committee,  as  every  member  of  that  committee 
knows,  and  every  member  of  that  committee  knows  also  that 
every  member  of  the  Interstate  Commerce  Commission  who 
appeared  before  that  committee  represented  that  there  should 
be  that  change  made  in  the  law. 

When  I  spoke  here  on  another  occasion  and  called  attention 
to  that  fact,  I  relied  upon  the  expression  made  by  the  Commis- 
sion in  this  report,  that  they  had  repeatedly  in  former  reports 
expressed  the  argument  in  favor  of  this  change.  I  relied  upon 
that,  and  made  the  statement  that  they  had  repeatedly,  in  their 
former  reports,  made  that  reconunendation.  I  have  since  then 
looked  through  their  former  reports,  and  I  do  not  find  their 
former  reconunendations  as  strong  as  I  had  supposed  I  would 
find  them  from  what  they  had  said  when  they  appeared  before 
the  Interstate  Commerce  Committee,  and  from  what  they  said 
in  their  report  following  the  enactment  of  that  legislation.  But 
I  call  attention  to  the  fact  that"  in  the  twelfth  annual  report,  at 
page  19,  speaking  of  the  difficulty  of  enforcing  the  law.  they  say : 

If  it  is  asked  why  the  criminal  remedies  are  not  applied,  the  answer 
is  that  they  have  been,  and  without  success.      The  most  earnest  efforts 
have  been  made  by  the  Commission  and  by  prosecuting  officers  in  vari- 
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ous  parts  of  the  United  States  to  punish  infractions  of  this  law.  While 
some  fines  have  been  Imposed,  no  substantial  effect  has  been  produced. 
It  is  plain  to  the  Commission  that  satisfactory  results  can  not  be  ob- 
tained from  this  course.  The  difficulties  in  the  way  of  securing  legal 
evidence  necessary  to  a  conviction  are  such  as  to  be  in  most  cases 
insurmountable.  The  fact  may  be  morally  certain,  but  the  name,  the 
date,  the  amount  can  not  be  shown  with  the  particularity  and  cer- 
tainty required  by  the  criminal  law. 

And  so  they  went  on  at  length.  In  other  reports  they  have 
repeated  substantially  the  same  statement,  caHing  attention 
to  the  fact  that  in  criminal  prosecutions  to  enforce  the  law  it 
was  necessary  to  prove  a  violation  of  the  law,  according  to 
the  rules  governing  in  the  trial  of  criminal  prosecutions,  beyond 
a  reasonable  doubt.  That  is  what  they  had  been  unable  to  do. 
Therefore  they  appealed  to  us  to  make  the  law  one  they  could 
enforce  and  asked  us  to  abolish  the  provision  providing  for 
imprisonment  as  one  of  the  penalties. 

Now,  that  is  exactly  how  that  proposition  came  before  the 
Interstate  Commerce  Committee,  as  every  member  of  the  com- 
mittee knows.  So  far  as  I  am  aware,  no  railroad  had  anything 
whatever  to  do  with  it  or  even  any  knowledge  of  it,  although 
they  may  have  been  fully  informed.  I  remember  that  the  very 
same  argument  that  is  repeated  here  in  these  reports  was  made 
before  the  committee,  ami  the  committee,  in  passing  upon  the 
Elkins  law  and  repealing  imprisonment  as  one  of  the  penalties 
for  a  violatioji  of  the  interstate-commerce  act,  supposed  they 
were  acting  in  the  line  of  the  recommendation  of  the  Interstate 
Commerce  Commission,  the  recommendations  of  which  body  the 
committee  was  disposed  to  follow,  so  far  as  I  can  remember 
the  consideration  of  that  legislation  in  committee. 

Whether  that  was  wise  or  not,  I  do  not  intend  to  stop  to  dis- 
cuss. I  remember  that  I  doubted  the  wisdom  of  the  change  at 
the  time  when  it  was  done.  I  think  every  member  of  that  com- 
mittee would  testify  that  on  my  part  it  was  with  great  reluc- 
tance that  I  reached  the  conclusion  that  we  ought  to  favor  the 
abolition  of  imprisonment  for  a  violation  of  the  law.  I  was  one 
of  the  very  last  to  yield  to  it ;  but  I  did,  out  of  deference  to  the 
opinion  of"  the  members  of  the  Interstate  Commerce  Commission, 
because  I  thought  I  could  understand  how  it  was  that  they 
would  have  difficulty  in  proving  beyond  a  reasonable  doubt  in 
that  character  of  cases  the  offense  for  which  a  man  might  be 
indicted. 

Another  argument  that  was  used  was  that  it  did  not  follow 
that  violators  of  the  law  would  go  free  from  imprisonment,  but 
that  by  providing,  as  we  did  in  the  Elkins  law,  that  when  it 
was  charged  that  rebates  were  being  given  or  other  practices 
were  being  indulged  in,  in  violation  of  the  law,  it  should  be 
prohibited  by  injunction;  then,  if  there  should  be  a  further  such 
violation,  it  would  be  an  act  in  contempt  of  court,  for  which  the 
party  could  be  summoned  before  the  court,  when  he  could  be 
tried  for  contempt  without  the  difficulty  attending  a  criminal 
trial,  where  everything  nmst  be  proved  beyond  a  reasonable 
doubt,  and  imi)ris<)nment  for  contempt  could  be  imposed  and  the 
result  would  be  far  more  efficacious  and  far  more  expeditious 
than  it  was  under  the  other  law. 

Now.  in  another  report — I  can  not  tell  precisely  which  one, 

but  I   read   it  only  a  few  days  ago;    I   think   it  must  be  about 

the  fourteenth  or  the  fifteenth:    1  have  been  unable  to  put  my 

hand  on  it,  but  I  know  it  is  in  one  of  them — the  Interstate  Com- 
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meroe  Commission,  speaking  on  tins  point,  in  a  roport  to  Con- 
gress, said  while  as  a  Commission  they  could  not  recommend 
that  we  abolish  imprisonment  for  a  violation  of  the  law,  yet 
they  would  say  that  if  Congress  saw  fit  to  do  it  there  was  not 
a  member  of  the  Interstate  Commerce  Connnission  who  would 
interpose  any  objection,  because  their  experience  had  been  such 
that  they  would  not  feel  warranted  in  doing  so.  Almost  that 
precise  language  was  employed  by  the  Commission. 

Therefore  I  say  enough  appears  in  this  seventeenth  annual 
report,  following  immediately  after  the  Elkins  law,  In  which 
they  say  it  was  thought  expedient  thus  to  legislate  because  of 
the  argument  which  had  repeatedly  before  that  time  been  set 
out  in  their  reports,  to  justify  us  in  assuming,  without  any 
testimony  to  the  contrary,  that  the  Interstate  Commerce  Com- 
mission did  favor  exactly  this  change  in  the  law.  They  not 
only  favored  it,  as  they  stated  in  the  report,  by  fair  interpreta- 
tion, but  they  favored  it  positively  and  aggressively,  as  every 
member  of  the  Interstate  Commerce  Committee  knows,  by  ap- 
pearing before  that  committee  and  making  statements  to  that 
effect. 

Mr.  GALLINGER.     Mr.  President — - 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  New  Hami)shire? 

Mr.   FORAKER.     Certainly. 

Mr.  GALLINGER.  The  Senator  from  Ohio  is  giving  very 
interesting  testimony  on  this  point.  I  wish  to  ask  him  if  the 
Interstate  Commerce  Commission,  at  any  time  since  then,  has 
asked  to  have  the  penalty  of  imprisonment  restored? 

Mr.  FORAKER.  Never ;  never  since  then  ;  and,  as  the  Sen- 
ator from  Iowa  well  says,  Mr.  President,  everything  that  is 
being  done  to-day  to  break  up  the  practices  about  which  com- 
plaint is  made  is  being  done  under  the  Elkins  law,  and  the  very 
best  legislation  we  can  enact  here  is  to  broaden  and  strengthen 
the  Elkins  law  so  as  to  make  it  still  more  effective,  as  we 
easily  can.  If  we  have  in  view  only  the  correction  of  evils, 
that  is  the  sure  way  to  reach  them. 

Take  the  report  made  b.v  Commissioner  Garfield  a  few  days 
ago.  I  read  it  through  with  care,  in  so  far  as  we  have  been 
favored  with  it.  Assuming  that  all  he  says  is  true,  about 
which  I  do  not  know  anything  except  that  his  facts  are  dis- 
puted to  some  extent,  but,  assuming  for  the  sake  of  the  argu- 
ment that  they  are  all  true,  there  is  not  one  thing  pointed  out  by 
Mr.  Garfield,  not  one  evil  mentioned  by  him,  that  the  bill  we 
now  have  under  consideration  will  reach  or  remedy — not  one. 
The  evils  he  complains  of  all  consist,  in  one  form  or  another, 
of  rel)ates  and  discriminations,  open  and  secret,  practiced  under 
every  kind  of  guise,  in  every  sort  of  form  that  the  ingenuity  of 
railroad  officials  and  shippers  could  suggest.  Not  one  of  them 
can  you  reach  by  this  legislation,  upon  which  we  have  spent 
three  or  four  months  of  time.  On  the  contrary,  there  is  not 
one  of  them  that  you  can  not  reach  in  fifteen  minutes  in  a 
court  of  equity  having  competent  jurisdiction  under  the  Elkins 
law.  There  is  no  rate  or  discrimination  pointed  out  by  him 
that  you  can  not  reach. 

It  may  be  true,  and  doubtless  is,  as  the  Senator  from  Wiscon- 
sin says,  that  after  the  Elkins  law  was  enacted  it  was  discov- 
ered that  rebates  were  being  granted  in  Wisconsin.  I  do  not 
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know  anything  about  the  conditions  there.  But  I  do  know 
that  if  the  Elkiiis  law  had  been  enforced  by  the  officials 
charged  with  the  duty  of  enforcing  it  under  the  hiw  there 
would  not  have  continued  any  such  condition  of  things,  and 
there  is  no  law  on  the  statute  book  that  now  provides,  and 
this  bill  if  enacted  will  not  provide,  any  remedy  whatever 
against  rebates.  The  House  committee,  in  their  report,  said 
they  did  not  undertake  to  deal  with  rebates  and  they  did  not 
undertake  to  deal  with  discriminations  between  shippers.  They 
did  not  undertake  to  deal  with  anything  except  only  excessive 
rates,  the  least  troublesome  and  the  least  burdensome  evil 
there  is. 

Mr.  President,  I  have  here  a  statement  which  I  took  out  of 
a  publication  called  "  Freight."  It  comes  to  me  through  the 
mail,  through  the  kindness  of  somebody  who  favored  me  with 
it,  in  which  there  is  from  week  to  week  a  discussion  of  this 
legislation  that  is  proposed  and  of  everything  pertaining  to 
the  freight  business  throughout  the  country.  On  page  243  of 
the  number  I  have  before  me,  which  is  dated  New  York,  May, 
1906,  I  find  a  statement  as  to  the  proceedings  under  the  Elkins 
law.  It  gives  the  number  of  decisions  by  the  courts  sustaining 
and  enforcing  that  law,  and  there  are  quite  a  number  of  them, 
all  of  them  important  cases.  There  was  the  New  Haven  Coal 
case,  one  of  the  most  important  cases  decided  by  the  Supreme 
Court  of  late  years.  That  was  under  the  Elkins  law.  There 
was  the  Trans-Missouri  Freight  case,  involving  a  question  of  dis- 
crimination between  communities.  That  was  under  the  Elkins 
law.  There  was  the  case  of  the  packing  houses  as  against  the 
live-stock  men — I  have  forgotten  the  style  of  the  case — decided 
by  Judge  Bethea  last  January  or  February.  That  was  under 
the  Elkins  law.  There  was  the  case  a  few  days  ago  of  the 
Chicago,  Burlington  and  Quincy  road,  where  that  corporation 
was  fined  heavily.  That  was  under  the  Elkins  law.  There  was 
the  case  of  the  Fairmont  Coal  Company  in  West  Virginia,  whore 
the  proceeding  was  by  mandamus  to  compel  equal  treatment  in 
furnishing  cars.  That  was  under  the  Elkins  law.  In  every 
one  of  these  cases  there  was  relief  instantly  at  the  hands  of 
the  court  upon  application  for  a  restraining  order  or  a  writ, 
which  was  finally  made  permanent. 

Mr.  KNOX.     Mr.  President 

The  VICE-PKESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Pennsylvania? 

Mr.  FORAKEK.     Certainly. 

Mr.  KNOX.  Let  me  suggest  to  the  Senator  from  Ohio  that 
the  very  important  case  of  Baer  v.  The  Interstate  Commerce 
Commission,  which  decided  that  the  anthracite  coal  combination 
had  to  expose  its  books  for  examination,  was  under  the  Elkins 

law. 

Mr.  FORAKER.     That  was  under  the  Elkins  law. 

Mr.  KIOAN.     And  the  tobacco  case. 

Mr.  FORAKER.  And  the  tobacco  case,  as  the  Senator  from 
New  Jersey  suggests,  decided  oiUy  recently.  It  was  under  the 
Elkins  huv.  So  it  is  that  in  every  instance  where  the  Elkins 
law  has  been  invoked  it  has  given  instant  relief,  because  in 
every  one  of  these  cases  upon  the  filing  of  a  bill  a  temporary 
restraining  ord<'r  or  writ  of  mandamus  or  other  order  was 
allowed,  which  ultimately  was  made  perpetual. 
6838 


// 


53 

The  VICE-FRESIPENT.  The  time  of  the  Senator  from  Ohio 
has  expired. 

Mr.  FOKAKER.  Allow  me  time  enough  to  put  in  the  Record 
this  list  of  cases,  and  at  another  time  I  wish  to  point  out  and 
compare  the  cases  decided  by  the  Conunission  with  those  decided 
by  the  courts,  when  it  will  be  found  that  the  courts  are  far  m«»re 

ex]icditious.  ,    ,   .     ^v. 

The  VICE-PRESIDENT.  The  cases  will  be  inserted  in  the 
Record,  as  requested  by  the  Senator  from  Ohio,  in  the  absence 
.  of  objection. 

The  cases  referred  to  are  as  follows : 

PROCEEDINGS    UNDER    THE    ELKINS    LAW. 

St.  Paul,  Minn.,  April  25,  1906. 

Editor  of  Freight. 

Sir  :   Can  you  advise  me  the  proceedings  which  have  been  instituted 

under  the  Elkins  law?  _,    ^-,    „^ 

J.  G.  West. 

Tlie  proceedings  under  the  Elkins  law  are  as  follows  :  Fiftee^n  injunc- 
tions to  enjoin  departures  from  published  rates,  twenty-one  indictments 
for  violation  of  the  act,  three  indictments  for  conspiracy  to  violate  the 

The  decisions  of  the  courts  upon  this  law  are  as  follows :  United 
States  1'.  Mich.  Cent.  R.  R.  Co.,  122  Fed.,  544  ;  W.  Va.  N.  R.  R-  Co.  v. 
United  States,  134  Fed..  198  ;  I.  C.  C.  r.  C.  and  O.  R.  R.  Co  ,  128  Fed., 
69.  —  U.  S.,  —  ;  Mo.  I'ac.  R.  R.  Co.  r.  United  States,  189  U.  S.,  274  ; 
United  States  v.  A.,  T.  and  S.  F.  R.  R.  Co.,  —  Fed.,  —  (Judge  Phillips). 

Proceedings  in  the  courts  under  the  Elkins  law  : 

1.  decisions. 

United  States  r.  Mich.  Cent.  R.  R.  Co..  122  F.  R.,  544. 

W.  Va.  N.  R.  R.  Co.  V.  United  States,  1S4  F.  R.,  198. 

I.  C.  C.  V.  C.  and  O.  R.  R.  Co.,  128  F.  R..  69.  —  U.  S.,  — . 

JIo.  Pac.  R.  R.  Co.  V.  United  States,  1S9  U.  S..  274. 

United  States  v.  A.,  T.  and  S.  F.  R.  R.  Co.,  —  F.  R.,  —  (Judge 
Phillips). 

2.    INJUNCTIONS    TO    ENJOIN    DEPARTURES    FROM    RATES. 

United  States  v.  C.  and  N.  W.  R.  R.  Co. 

United  States  v.  111.  C.  R.  R.  Co. 

United  States  r.  Mich.  Cent.  R.  R.  Co.      (See  decisions.) 

United  States  r.  I'a.  Co. 

United  States  v.  P.,  C,  C.  and  St.  L.  R.  R.  Co. 

United  States  v.  U.  S.  and  M.  S.  R.  R.  Co. 

United  States  v  Wab.  R.  R.  Co. 

United  States  v.  A.,  T.  and  S.  F.  R.  R.  Co.      (See  decisions.) 

United  States  v.  C,  R.  I.  and  P.  R.  R.  Co. 

United  States  v.  C,  M.  and  St.  P.  R.  R.  Co. 

United  States  v.  C.  and  A.  R.  R.  Co. 

United  States  v.  C,  G.  W.  R.  R.  Co. 

United  States  v.  Mo.  Pac.  R.  R.  Co. 

I.  C.  C.  V.  C.  and  O.  R.  R.  Co.      (See  decisions.) 

United  States  v.  C,  B.  and  Q.  R.  R.  Co. 

3.     INDICT.MENTS. 

United  States  v.  Zorn.  Williams  &  Bushfield. 

United  States  v.  C,  B.  and  Q.  R.  R.  Co. 

United  States  v.  Swift  &  Co. 

United  States  v.  Armour  Packing  Co. 

United  States  v.  C.  and  A.  R.  R.  Co. 

United  States  v.  C,  M.  and  St.  P.  R.  R.  Co. 

United  States  v.  Cudahv  Packing  Co. 

United  States  v.  Faitliorn.  \^'ann,  and  C.  and  A.  R.  R.  Co. 

United  States  v.  Nelson  Morris  &  Co. 

United  States  v.  Kreskap. 

United  States  v.  C,  B.  and  Q.  R.  R.  Co.  and  Miller  and  Burnham. 

United  States  v.  G.  N.  R.  R.  Co.  and  Campbell. 

United  States  v.  R.  J.  Wood  &  Co. 

United  States  v.  Mutual  Transit  Co.    (1). 

United  States  v.  Eide  &  Diver. 

United  States  v.  Mutual  Transit  Co.   (2). 

United  States  v.  Diver. 

United  States  v.  Suffolk  and  C.  R.  R.  Co.  and  Bosley. 
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United  States  v.  Gay  Manufacturing  Co. 
United  States  v.  N.  Y.  C.  and  11.  II.  R.  R.  Co. 
United  States  v.  Del.  and  U.  Co. 

4.    INDICTMENTS    FOR    CONSPIRACY    TO    VIOLATH. 

United  States  v.  Thomas  &  Taggart. 
United  States  v.  Crosby,  Tliomas  &  Taggart. 
United  States  v.  Swartzcliild  &  Sulzberger  Co. 


May  Ui,  1906. 

Mr.  FORAKER.  I  ofifer  an  amendment  to  be  inserted  as  a 
separate  section,  following  section  7,  to  be  numbered  section  8. 
Tbe  amendment  is  printed  at  page  191  of  the  larger  compilation 
of  amendments. 

The  VICE-PRESIDENT.  The  amendment  proposed  by  the 
Senator  from  Ohio  will  be  read. 

The  Secretary.  On  page  191  of  the  printed  amendments,  add 
at  the  end  of  section  7  a  new  section,  to  be  known  as  section  8, 
as  follows 

Mr.  FORAKER.  Unless  the  Senate  desires  that  the  amend- 
ment  be  read  at  this  time,  I  will  state  that  the  amendment  has 
been  read  already.  I  made  it  the  subject  of  extended  remarks 
here  some  ten  days  ago.  I  will  have  it  read  or  not,  as  Senators 
desire.  I  can  explain  in  a  very  few  words  what  the  amendment 
is.  If  Senators  will  turn  to  the  printed  amendments  on  page 
191,  they  will  find  the  amendment  there  set  forth.  By  glancing 
at  it  they  will  see  that  while  the  reading  would  require  some 
time  the  new  part  that  is  proposed  of  the  intended  law  is  very 
brief.  In  other  words,  this  is  simply  a  proposition  to  amend 
section  3  of  the  Elkins  law  as  it  now  stands.  If  any  Senator 
prefers  to  have  it  read  rather  than  simi)ly  turn  to  it  as  it  ap- 
pears, of  course  it  can  be  read  at  the  desk. 

Mr.  HALE.  It  is  a  very  important  amendment.  I  think  it 
had  better  be  read. 

The  VICE-PRESIDENT.  The  Secretary  will  read  the  aipend- 
ment  submitted  by  the  Senator  from  Ohio. 

The  Secretary  read  as  follows: 

Sec.  8.  Tlaat  section  3  of  tlie  act  approved  February  19,  1903,  en- 
titled "An  act  to  further  regulate  commerce  with  foreign  nations  and 
among  the  States,"  be,  and  the  same  is  hereby,  amended  so  as  to  read 
as  follows  : 

"  Sec.  3.  That  whenever  the  Interstate  Commerce  Commission  shall 
have  reasonable  ground  for  belief  that  any  common  carrier  is  engaged 
In  the  carriage  of  passengers  or  freight  traflBc  between  given  points  at 
less  than  the  published  rates  on  file,  or  is,  either  singly  or  in  coopera- 
tion with  one  or  more  carriers,  publishing  and  charging  unjust  or  un- 
reasonable rates  therefor,  or  is  committing  any  discriminations  for- 
bidden by  law,  whether  as  between  shippers,  places,  commodities,  or 
otherwise,  and  whether  effected  by  means  of  rates,  rebates,  classitica- 
tions,  preferentials,  private  cars,  refrigerator  cars,  switching  or  ter- 
minal charges,  elevator  charges,  failure  to  supply  shippers  equally 
with  cars,  or  in  any  other  manner  whatsoever,  it  shall,  if  the  com- 
plainants so  request  or  if  for  any  reason  it  prefer  or  deem  advis- 
al)le  to  proceed  under  tlie  provisions  of  this  section  instead  of  under 
tlie  otlier  provisions  of  this  act,  be  its  duty,  if  such  carrier  or  carriers 
will  not,  after  due  notice,  desist  from  such  violation  of  the  law,  to  file 
with  the  Attorney-(}eneral  a  brief  statement  of  its  grounds  for  such 
belief  and  the  evidence  in  support  thereof,  and  thereupon,  under  his 
direction,  and  in  the  name  of  the  United  States,  a  petition  shall  be 
juesouted  alleging  such  facts  to  the  circuit  court  of  the  t'nited  States 
sitting  in  equity  having  jurisdiction;  and  wlien  the  act  complained  of 
is  alleged  to  have  been  committed  or  as  being  committed  in  part  in 
more  than  one  judicial  district  or  State,  it  may  be  dealt  with,  inquired 
•of,  tried,  and  determined  In  any  one  of  such  judicial  districts  or  States, 
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whereupon  It  shall  be  the  duty  of  the  court  summarily  to  Inquire  into 
the  facts  and  cironnistances.  upon  such  notice  and  in  such  manner  as 
the  court  shall  direct  and  without  the  formal  pleadinss  and  proceedings 
applicable  to  ordinary  suits  in  equity,  and  to  make  such  other  persons 
or  corporations  parties  thereto  as  the  court  may  deem  necessary  ;  and 
upon  beins  satislied  of  the  truth  of  the  allesations  of  said  petition  said 
court  shall  enjoin,  according  to  the  ground  of  conii)Iaint,  the  publish- 
ing and  charging  of  all  of  any  such  rate  or  rates  so  coin|)lnined  of  in 
excess  of  what  the  court  shall  tind  to  be  reasonable  and  just,  which 
shall  continue  to  be  the  lawful  rate  as  heretofore  and  now  prescribed 
by  statute,  such  injunction  to  continue  in  force  during  such  period  as 
tile  same  or  substantially  the  same  conditions  may  continue  as  are 
established  bv  the  evidence  in  such  case,  or  shall  enforce  an  observ- 
ance of  the  published  tariffs  if  they  are  found  to  be  just  and  reason- 
able, or  direct  and  require  a  discontinuance  of  such  discriminations  by 
sucli  proper  orders,  writs,  and  process  as  will,  as  nearly  as  may  be, 
prohibit  unlawful  discriminations  as  to  both  persons  and  places  and 
secure  equality  of  right  and  treatment  to  all  shippers  and  localities, 
which  said  orders,  writs,  and  process  may  be  enforceable  as  well 
against  the  parties  interested  in  the  trafhc  as  agaiast  the  carrier  or 
carriers  complained  of;  and  all  proceedings  hereunder  shall  be  sub- 
ject to  the  right  of  appeal  to  the  Supreme  Court,  as  now  provided  by 
the  act  of  February  11,  1903,  to  expedite  the  hearings  of  suits  in 
equity;  but  such  appeal  shall  not  operate  to  stay  or  supersede  the 
order"  of  the  court  or  the  execution  of  any  writ  or  process  thereon, 
unless  the  circuit  or  Supreme  Court,  on  application  therefor  made  for 
good  cause,  so  order.  It  shall  be  the  duty  of  the  several  district  attor- 
neys of  the  United  States,  whenever  the  Attorney-General  shall  direct, 
either  of  his  own  motion  or  upon  the  request  of  the  Interstate  Com- 
merce Commission,  to  institute  and  prosecute  such  proceedings,  and 
the  proceedings  provided  for  by  this  act  shall  be  prosecuted  at  the 
cost  of  the  United  States  or  the  railroad  company  or  companies  as  the 
court  may  adjudge  equitable  and  just,  and  such  proceedings  shall  not 
preclude  the  bringing  of  suit  for  the  recovery  of  damages  by  any 
party  injured  or  anv  other  action  provided  by  said  act  approved  Feb- 
ruary 4."  1887,  entitled  "An  act  to  regulate  commerce  '  and  the  acts 
amendatory  thereof.  And  in  proceedings  under  this  act  and  the  acts 
to  regulate  commerce  the  said  courts  shall  have  the  power  to  compel 
the  attendance  of  witnesses,  both  upon  the  part  of  the  carrier  and  any 
shipper  or  shippers  who  may  be  interested,  who  shall  be  required  to 
answer  on  all  subjects  relating  directly  or  indirectly  to  the  matter  in 
controversv.  and  to  compel  the  production  of  all  books  and  papers,  both 
of  the  carrier  and  the  shipper  or  shippers,  which  relate  directly  or 
indirectly  to  such  transaction.  The  claim  that  such  testimony  or 
evidence  may  tend  to  criminate  the  person  giving  such  evidence  shall 
not  excuse  such  person  from  testifying  or  such  corporation  producing 
its  books  and  papers,  but  no  person  shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  for  or  on  account  of  any  transaction,  matter, 
or  thing  concerning  which  he  may  testify  or  produce  evidence  or  infor- 
mation, documentary  or  otherwise,  in  such  proceeding:  Provided,  That 
the  provisions  of  an  act  entitled  'An  act  to  expedite  the  hearing  and 
determination  of  suits  in  equity  pending  or  hereafter  brought  under  the 
act  of  .July  2.  1800.  entitled  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  mouopolies."  "An  act  to  regulate  com- 
merce." approved  February  4,  1887.  or  any  other  acts  having  a  like 
purpose  that  may  be  hereafter  enacted,  approved  February  11,  1903,' 
shall  ani>lv  to  any  case  prosecuted  under  the  direction  of  the  Attorney- 
General  in  the  name  of  the  Interstate  Commerce  Commission." 

Mr.  FORAKER.  Mr.  President,  I  think  the  bill  under  con- 
sideration has  been  greatly  improved  l:)y  the  amendments  made 
by  the  Senate.  I  tliink  it  was  a  f^veat  improvement  to  adopt 
the  so-called  "  court-review  provision."  I  think  it  was  also 
a  great  improvement  on  the  bill  as  passed  by  the  House  to 
amend  it  by  adopting  the  provision  which  requires  carriers  to 
confine  themselves  after  the  1st  day  of  May,  1008,  to  the  busi- 
ness of  carrying  alone ;  in  order  words,  to  require  them  to  go 
out  of  the  cart-ying  on  of  other  business  than  that  which  prop- 
erly belongs  to  common  carriers. 

I  think  it  was  an  improvement  also  to  restore  the  imprison- 
ment clause,  and  I  think  we  have  improved  the  bill  further  and 
very  materially  by  providing  penalties  for  shippers  who  ask 
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for  and  receive  rebates.  I  think  the  Senator  from  North  Da- 
kota [Mr.  McCumber]  did  a  good  day's  work  when  he  offered 
that  amendment  and  secured  its  adoption. 

But  notwithstanding  all  these  improvements,  Mr.  President, 
the  hill  which  we  are  about  to  enact  is  yet  open  to  some  vei*y 
serious  objections ;  objections  that  go  to  the  constitutionality 
of  the  mea.siire  as  well  as  to  its  efficiency,  if  it  should  be  up- 
held in  the  courts.  In  the  first  place,  notwithstanding  all  we 
have  done  and  all  we  are  likely  to  do,  the  bill  as  it  will  become 
a  law  will  confer  upon  the  Interstate  Commerce  Commission 
the  three  independent  and  coordinate  powers  of  Government — 
judicial  power,  executive  power,  legislative  power.  I  do  not  see 
how  the  bill  can  be  upheld  in  the  courts  with  that  commingling 
of  all  these  powers  in  the  Commission. 

It  also  will,  in  my  judgment,  clearly  delegate  legislative 
power.  The  Senator  from  Wisconsin  [Mr.  La  Foi.lette]  in 
addressing  the  Senate  a  few  moments  ago  in  beh;ilf  of  his 
amendment  made  a  strong  argument  in  favor  of  his  proposi- 
tion by  pointing  out  that  the  bill  has  that  deficiency.  I  under- 
stood him  to  go  so  far  as  to  express  the  opinion  that  if  the 
amendment  he  was  then  discussing  should  not  lie  adopted  the 
standard  of  ju.st  and  reasonable  by  which  the  Commission  is  to 
determine  rates  will  remain  so  indefinite  as  to  be  no  standard 
at  all,  practically. 

Mr.  LA  FOLLETTE.     Mr.  Tresident 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  junior  Senator  from  Wisconsin? 

Mr.  FORAKER.  I  do,  simply  for  a  question.  I  am  limited 
as  to  my  time. 

ISIr.  LA  FOLLETTE.  I  wish  merely  to  state  that  I  did  not 
mean  to  say  what  the  Senator  represented  me  as  saying.  I 
simply  mean  to  say  that  it  does  not  afford  any  means  for  the 
Commission  to  ascertain  whether  the  rate  is  reasonable  or  not. 

Mr.  FORAKER.  I  may  not  have  correctly  understood  the 
Senator.  But  I  do  not  understand  that  his  explanation  changes 
the  effect  of  what  he  said.  I  understood  him  to  be  of  the 
opinion  that  the  fixing  of  rates  would  be  a  matter  of  judgment, 
without  any  definite  standard,  and  therefore  the  legislative 
power  would  be  delegated.  But  whether  that  was  his  opinion 
or  not.  it  is  clearly  my  opinion. 

In  addition  to  tiiat,  Mr.  President — I  have  only  time  to  enu- 
merate them,  not  to  discuss  them — the  bill  will  still  be  liable 
to  the  constitutional  difficulty  I  argued  at  length  on  a  previous 
day  in  this  debate  of  fixing  through  routes  and  joint  rates  in 
such  a  way  as  to  have  the  legal  effect  of  taking  private  prop- 
erty without  just  compensation,  and  it  will  be.  in  my  opinion, 
unconstitutional  on  that  account. 

There  is  a  trouble  I  commented  on  frequently  during  this 
debate  about  jury  trials,  and  there  is  a  question  about  the  power 
of  visitation  that  I  spoke  of  this  morning  when  that  clause  of 
the  bill  was  under  consideration.  In  addition  to  that  we  have 
got  to  rim  the  risk  in  the  courts  of  the  effect  of  the  severe 
penalties  that  have  been  couunented  on  previously  in  this  de- 
bate not  only  by  myself,  but  by  many  others. 

So,  Mr.  President,  when  we  shall  have  done  for  this  bill  all 
we  have  done  and  all  we  are  likely  to  do.  so  far  as  we  are  at 
present  advised,  it  will  be  a  bill  as  to  which  there  can  be  urged 
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very  serious  olijoctions.     It  may  perish — and  it  is  my  opinion 
that  it  will — in  the  coiirts. 

Now,  whether  Senators  afrroe  with  me  in  that  or  not.  they  must 
concede,  one  and  all,  and  T  think  one  and  all  do  concede,  that 
these  serious  objectidus  to  the  validity  and  constitutionality 
of  the  bill  will  remain,  after  we  have  done  all  we  can,  to  be 
urped  against  it  in  tlu'  courts. 

Now,  Mr.  President.  I  take  it  that  evei-y  Senator  here  is  actu- 
ated by  a  desire  to  remedy  the  evils  that  have  been  justly  com- 
plained of  by  the  shippers  of  this  country.  I  have  no  other 
purpo.se.  I  want  a  law  that  will  be  etticient,  a  law  that  will  l)e 
upheld  in  the  courts,  a  law  that  will  not  be  a  disapi)ointuient 
to  the  people  of  this  country  when  we  have  put  it  upon  the 
statute  books ;  and  it  is  because  we  have  apprehension  about 
the  efficiency  and  the  constitutionality  of  the  bill  we  have  been 
considering  that  I  have,  by  the  amendment  which  has  just  been 
read  at  the  Clerk's  desk,  suggested  an  alternative  remedy. 

Now,  that  is  what  I  want  Senators  to  get  into  their  minds. 
What  I  have  suggested  is  not  in  conflict  with  a  line  of  the  bill 
we  have  been  considering.  It  does  not  weaken  or  destroy  any 
provision  of  the  bill.  It  is  an  addition  to  that.  It  is  what  I 
have  properly  called  it,  an  alternative  remedy.  It  provides 
that  when  a  complaint  is  made  to  the  Interstate  Commerce 
Commission,  the  complainant,  whether  the  complainant  be  a 
shipper  or  be  a  community,  whether  the  complaint  be  of  a  re- 
bate or  of  an  excessive  rate,  or  of  a  discrimination,  the  com- 
plainant shall,  if  he  so  desires,  make  known  to  the  Commission 
that  instead  of  proceeding  before  the  Connnission  mider  the  bill 
we  have  been  considering,  to  there  have  a  full  and  complete 
hearing  and  then  to  go  into  the  courts  to  have  all  that  re- 
viewed, shall  make  request  of  the  Commission,  and  it  shall  be 
the  dut.v  of  the  Commission  to  send  it  at  once  to  the  court. 
First,  of  course,  I  should  have  said,  the  Commission  shall  stop 
to  incjuire  whether  or  not  there  is  a  reasonable  ground  for  the 
complaint. 

If  Senators  will  look  at  the  amendment  I  have  offered,  they 
will  see  it  is  but  an  amendment  of  the  existing  law.  The  Com- 
mission shall  stop  and  inquire,  when  they  receive  the  com- 
plaint in  a  preliminary  way,  whether  there  is  probable  ground 
for  the  complaint.  They  shall  see  whether  or  not  they  can  in- 
duce the  railroad,  just  as  they  do  now,  to  desist  from  the  prac- 
tice, if  they  think  they  are  engaged  in  a  wrong  practice.  Fail- 
ing in  that,  they  shall  at  once  send  it  to  the  court,  where  it  shall 
be  prosecuted  by  the  United  States  district  attorney  in  the  name 
of  the  United  States,  without  any  expense  whatever  to  the  ship- 
per:  and  it  shall  apply  to  excessive  rates,  to  rebates,  and  to  dis- 
criminations. 

Mr.  President,  I  have  not  time,  as  Senators  recognize,  to  go 
into  any  detailed  and  elaborate  explanation  of  this  amend- 
ment. I  want  to  say  again,  as  I  have  said  heretofore,  that  this 
is  a  proposition  by  wliich  I  am  seeking  only  to  broaden  and 
strengthen  existing  law.  It  is  a  law  that  has  already  been  put 
to  the  test  in  the  courts.  It  has  been  found  efficient,  for  not- 
withstanding criticisms  that  haA'e  been  passed  upon  it  in  the 
course  of  this  discussion,  it  is  the  law  under  which  to-day 
everything  is  being  done  that  is  being  done  by  the  Department 
of  Justice  to  break  up  and  prevent  these  practices  of  which  the 
people  so  complain  as  against  the  railroads. 
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Now,  while  we  are  legislating  about  this  subject,  while  we 
are  familiar  with  it,  when  we  are  fully  advised,  I  do  not  under- 
stand why,  in  addition  to  the  particular  i)lan  we  have  already 
legislated  upon,  we  should  not  make  better  and  stronger  and 
more  efficient  the  law  under  which  these  proceedings  are  al- 
ready being  successfully  carried  forward. 

That  is  all  there  is  of  this  amendment.  I  might  cite  authori- 
ties, and  I  would  gladly  do  that  if  it  should  be  necessary,  to 
show  that  there  is  not  a  provision  here  that  has  not  been  passed 
on  by  the  courts  favoi-ably.  There  is  not  a  provision  here  that 
the  courts  have  not  exnressly  upheld,  and  therefore  if  we  should 
adopt  the  amendment  we  have  no  risk  to  run  in  that  i-egard. 

I  hope  the  amendment  may  be  adopted. 

Mr.  NELSON.  Mr.  President,  I  regret  that  I  can  not  see  my 
way  clear  to  agree  with  the  Senator  from  Ohio  [Mr.  Fouakeb] 
in  respect  to  this  amendment.  I  realize  the  beneficent  purpose 
he  has  in  view ;  but  the  practical  effect  of  the  amendment,  in 
the  first  instance,  is  to  transfer  the  rate-making  power  from 
the  Commission  to  the  court.  The  first  clause  provides  that 
after  any  complaint  is  made  to  the  Interstate  Commerce  Com- 
mission in  reference  to  unjust  and  unreasonable  rates  and  dis- 
criminations "  between  shippers,  places,  commodities,  or  other- 
wise," whether  it  is  affected  by  rebates,  etc.,  the  complainant 
may  in  that  case,  if  he  prefers,  without  any  other  ceremony 
bring  it  into  court. 

in  reference  to  that  provision,  I  wish  to  suggest  how  easy  it 
would  be  for  a  railroad  company  to  get  some  shipper  to  make 
a  pro  forma  complaint  to  the  Interstate  Commerce  Commission, 
and  then  after  he  has  made  that  complaint  avail  himself  of  this 
privilege  and  take  it  into  court.  Then  on  page  3  of  the  amend- 
ment you  will  find  the  following : 

And  upon  being  satisfied  of  the  truth  of  the  allegations  of  said  peti- 
tion said  court  sliall  enjoin,  according  to  the  ground  of  complaint,  the 
publishing  and  charging  of  all  of  any  such  rate  or  rates  so  complained 
of,  in  excess  of  what  the  court  shall  find  to  be  reasonable  and  just, 
which  shall  continue  to  be  the  lawful  rate  as  heretofore  and  now  pre- 
scribed by  statute. 

That  amounts  to  nothing  else,  Mr  President,  than  the  court 
in  that  case  to  pronounce  upon  the  rate  complained  of,  and 
then  if  the  court  find  that  any  part  of  the  rate  is  too  high,  to 
scale  it  down  and  fix  a  rate  tliat  is  just  and  reasonable.  Now, 
that  is  in  fact  the  power  we  propose  to  vest  in  the  Interstate 
Commerce  Commission.  It  is  giving  the  court  the  right  in  the 
first  instance  to  exercise  a  legislative  function  to  pass  upon 
rates. 

I  have  not  time  to  dwell  more  on  that  feature  of  the  amend- 
ment, but  I  want  to  call  your  attention  to  the  remarkable  con- 
cluding paragraph,  which  attempts  not  only  to  nullify  the 
interstate-conunerce  act,  but  also  the  Sherman  Act. 

Mr.  FORAKEll.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Minnesota 
yield  to  the  Senator  from  Ohio? 

Mr.  NELSON.     Certainly. 

Mr.  FORAKER.  The  Senator  from  Minnesota  is  mistaken:  I 
did  not  offer  that  as  a  part  of  the  amendment.  Even  if  it  had 
been  offered,  it  is  only  what  the  President  has  reconunended 
twice  to  Congress  at  this  session  should  be  done.  That  is 
excluded,  however.  T  do  not  stop  to  discuss  it;  but  I  conunend 
to  the  Senator  what  I  think  would  be  a  very  good  reason  for  it. 
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Mv.  xroijSON.  I  will  simply  say  that  I  am  glad  the  Senator 
has  excliulod  it,  because,  in  my  mind,  that  was  the  worst  feature 
of  it.     The  language  is : 

Sec.  — .  That  nothing  in  the  act  to  regulate  commerce,  approved 
February  4,  1887,  or  in  the  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,  approved  July  2,  1890 — 

That  is  the  Sherman  antitrust  law — 

or  in  any  act  amendatory  of  either  of  said  acts,  shall  hereafter 
apply  to  the  establishineut  of  rates  or  the  chaniiing  or  publication  of 
the  same  with  respect  to  foreign  commerce,  or  shall  prohibit  any 
necessary  and  reasonable  agreement  of  two  or  more  carriers  with 
respect  to  rates  or  charges  and  the  maintenance  and  observance  of  the 
same  for  interstate  transportation  that  is  not  in  unreasonable  restraint 
of  trade  or  commerce  with  foreign  nations  or  among  the  several 
States. 

But,  leaving  out  that  part  of  it,  the  objection,  as  I  said,  to 
the  other  portion  of  the  amendment  which  the  Senator  from 
Ohio  has  offered  is  that  it  would  be  entirely  in  contravention 
of  the  spirit  and  purpose  of  this  act,  which  proposes  to  give 
the  rate-making  power  to  the  Interstate  C«mmerce  Commis- 
sion in  the  first  instance,  and  then  to  allow  their  action  to  be  sub- 
sequently reviewed.  This  proposes  to  have  the  court,  upon 
complaint  of  a  shipper,  investigate  the  question  and  pass  upon 
the  rate  as  to  whether  it  is  too  high  or  too  low  ;  and  if  too 
high,  to  scale  it  down ;  so  that  if  a  rate  of  a  dollar  a  hundred 
is  complained  of,  the  court  can  scale  it  down  and  say :  "  We 
find  75  cents  a  hundred  is  a  reasonable  rate,  and  we  will  en- 
join all  in  excess  of  that."  Then  there  is  no  limitation  as  to 
the  period  of  time  the  court  may  enjoin  the  rate. 

Mr.  FORAKER.  Mr.  President.  I  do  not  wish  to  reply  to  the 
Senator  from  Minnesota,  but  I  wish  to  ask  him  a  question,  if  he 
will  yield  for  that  purpose. 

Mr.  NELSON.     Certainly. 

Mr.  FORAKER.  I  want  simply  to  say  to  him  that,  so  far  as 
the  power  of  the  court  to  enjoin  a  rate  is  concerned,  I  have  fol- 
lowed the  decisions  in  7  Federal  Reporter,  in  8  Federal  Reporter, 
in  123  Federal  Reporter,  in  186  United  States  Reports,  174  Mas- 
sachusetts Reports,  and  in  a  number  of  other  cases. 

But  the  question  I  want  to  ask  the  Senator  from  Minnesota 
is,  why  should  not  the  shipper  have  the  right  to  have  his  case 
proceeded  with  in  the  courts,  where  there  is  only  one  hearing, 
and  without  any  expense  at  all,  rather  than  compel  him  to  have 
two  hearings  at  his  own  expense,  as  now? 

Mr.  NELSON.  For  the  reason  that  the  rate-making  power  is 
not  invested  in  the  courts,  in  the  first  instance,  but  belongs  to  the 
Interstate  Commerce  Commission.     That  is  the  objection  to  it. 

Mr.  FORAKER.  If  the  Senator  will  allow  me,  there  is  no 
rate-making  power  whatever  conferred  on  the  court  here.  The 
court  is  authorized  to  hear  and  determine  what  is  a  just  and 
reasonable  rate,  which  is  the  lawful  rate  prescribed  by  the 
statute ;  and  if  the  carrier  was  charging  any  more  than  the  law- 
ful rate  the  court  is  authorized  to  enjoin  all  in  excess  of  it;  in 
other  words,  not  to  make  a  rate,  but  to  give  effect  to  a  rate 
which  Congress  has  made. 


Mr.  FORAKER.     Before  the  amendment  is  voted  on  I  wish 
to  make  some  remarks  applicable  to  this  general  proposition.     I 
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do  not  want  to  oppose  specifically  the  amendment  the  Senator 
from  West  Virginia  has  offered,  but  I  do  want  to  oppose  the 
proposition  to  increase  the  number  of  Interstate  Commerce 
Commissioners.  I  call  attention,  in  the  first  place,  to  Appendix  M 
of  the  hearings  before  the  Interstate  Commerce  Committee  of 
the  Senate,  and  I  ask  that  it  may  be  embodied  in  the  Record, 
without  reading,  as  a  part  of  my  remarks. 

The  VICE-PRESIDENT.     Without  objection,  it  is  so  ordered. 

Appendix  M  is  as  follows : 

Appendix  M.- — Hearings  before  the  Committee  on  Interstate  Commerce, 
United  States  Senate,  in  sijecial  session,  pursuant  to  Senate  resolution 
No.  288,  Fiftiz-eiyhth  Congress,  third  session. 

TABLE  FfRNISHED  BY  THE  INTERSTATE  COMMERCE  COMMISSION  IN  RB- 
SPOX.SE  TO  A  LETTER  OF  SENATOR  ELKINS,  DATED  JUNE  8,  1905,  SHOW- 
ING THE  FOLLOWING  FACTS  RELATIVE  TO  FORMAL  COMPLAINTS  BEFORE 
THE  commission:  (1)  TITLE  OF  CASE,  (2)  DATE  FILED,  (3)  DATE 
SUBMITTED,  (4)  DATE  DECIDED,  (5)  COMPLIANCE  OR  NONCOMPLIANCE 
BX   CARRIERS,   AND    (6)    DATE    SUIT   WAS    INSTITUTED    IN   CIRCUIT  COURTS. 

INTERSTATE   COMMERCE   COMMISSION, 

Washington,  Novemher  21,  1905. 
Hon.  S.  B.  Elk  INS, 

Chairman  Committee  on  Interstate  Commerce, 

United  States  Senate,  Washington,  D.  G. 
Sir  :   Complyi-ng  with  the  request  as  set  forth  in  your  letter  of  June 
8  for  a  statement  showing,  with  reference  to  cases  decided  by  the  Com- 
mission— 

1.  Date  of  the  application  for  relief. 

2.  Date  of  the  argument  after  evidence  has  been  taken. 

3.  Date  of  the  decision  of  the  Commission. 

4.  Whether  the  decision  was  obeyed  by  the  carrier. 

5.  If  not  obeyed,  whether  a  proceeding  was  instituted  to  enforce  the 
decision  ;  and  if  so,  the  date  when  such  proceeding  was  instituted — 
the  Commission  has  had  the  information  compiled  In  the  form  of  a  table, 
which  is  inclosed.  The  table  shows  the  date  when  each  complaint  was 
filed  ;  the  date  when  each  case  was  finally  submitted  upon  hearing  of 
testimony  simply  or  upon  argument  or  briefs ;  the  date  of  the  decision 
of  the  Commission  ;  whether  the  decision  was  obeyed  ;  and  if  not,  when 
any  proceeding  to  enforce  the  order  was  commenced  in  the  circuit  court. 

Very  respectfully, 

Maktin  a.  Knapp,  Chairman. 
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Mr.  FORAKER.  This  appendix  shows,  and  I  want  the  atten- 
tion of  Senators  to  this,  that  since  tlie  Interstate  Connuerce 
Commission  was  orjjjanized.  in  the  eij^hteen  years  of  its  exist- 
ence, counting  from  the  beginning  down  to  November,  1905,  it 
disposed  of  380  cases  that  were  brought  before  it.  Only  183  of 
these  cases  were  disposed  of  in  less  than  one  year  from  the 
time  wlien  the  conii)laints  were  respectively  filed.  The  remain- 
ing 1203  required  the  following  time  for  their  disposition.  Now, 
I  want  to  call  attention  to  this,  for  I  know  it  is  something  Sen- 
ators are  not  aware  of,  and  the  explanation  for  it  is  as  plain 
and  simple  as  anything  can  be.  Of  the  203  cases  they  have  dis- 
posed of  last  referred  to,  one  of  them  required  over  nine  years 
from  the  filing  of  the  complaint;  one  of  them  more  than  seven 
years,  two  of  them  more  than  five  years,  six  from  four  to  five 
years,  thirty-three  from  three  to  four  years,  sixty-one  more  than 
two  years  but  less  than  three  years,  ninety-nine  of  them  more 
than  one  year.     Most  of  them  almost  two  years. 

Mr.  President,  the  trouble  has  been  the  trouble  that  will  at- 
tend the  doing  of  this  kind  of  work  by  any  board  or  any  com- 
mission. Five  men  sitting  in  judgment  in  these  complicated  and 
difficult  cases,  hearing  witnesses,  hearing  arguments,  traveling 
over  the  country,  going  here  and  there  to  get  evidence,  will  nec- 
essarily take  much  more  time  than  is  ordinarily  taken  in  a  court 
of  record.  I  think  the  members  of  the  Interstate  Commerce 
Commission  have  been  splendid  men  as  a  rule.  I  think  they 
have  been  able  men.  I  think  they  have  been  faithful  men.  I 
think  they  have  striven  to  do  their  duty,  and  that  they  have 
done  their  duty  as  efficiently  as  any  such  board  could.  But  it 
is  a  weakness  attending  any  such  board  that  it  requires  time  for 
it  to  hear  litigated  propositions,  to  weigh  evidence,  to  reach  con- 
clusions, and  to  announce  opinions,  and  it  is  no  wonder  to  me 
that  they  have  taken  on  an  average  years  to  dispose  of  business 
that  has  been  brought  before  them,  in  ninety-nine  cases  more 
than  a  year,  in  no  case  less  than  a  year  where  there  has  been 
controversy,  and  extending  all  the  way  in  longer  and  longer 
periods  from  two  years  up  to  nine  years  to  dispose  of  these 
cases. 

Now,  if  you  increase  the  number  to  nine  commissioners,  you 
will  increase  that  very  difficulty.  I  think  a  board  of  five  com- 
missioners would  be  more  eflicient  than  a  board  of  nine  commis- 
sioners. I  do  not  know  what  you  would  do  with  nine  com- 
missioners. They  would  be  in  each  other's  way.  You  will  in- 
crease the  difficulty,  in  my  judgment,  without  any  compensating 
benefit.  It  is  no  more  to  me  than  it  is  to  anybody  else  whether 
we  have  five  commissioners  or  seven  commissioners  or  nine 
commissioners.  Five  commissioners  is  a  very  proper  number. 
I  think  it  would  be  more  eflicient  if  there  were  only  three. 
But  we  have  had  five.  We  are  accustomed  to  that  number. 
If  you  make  it  seven  you  will  intesify  this  difficulty.  If  you 
make  it  nine  you  will  accentuate  it  still  more. 

Now.  Mr.  President,  another  word  about  it.  We  are  to  have, 
according  to  the  amendment  that  has  been  offered  by  the  Sena- 
tor from  Massachusetts,  not  more  than  five  of  the  nine  from  the 
same  political  party.  If  there  is  anything  in  connection  with 
this  whole  legislation  that  I  have  less  patience  with  than  an- 
other it  is  this  proposition  that  you  are  to  take  into  considera- 
tion political  affiliations  in  securing  a  body  of  nine  men  to  ad- 
6838 


84 

minister  the  great  and  responsible  business  interests  which  we 
are  al)oiit  to  intrust  to  tlieir  care. 

Wliat  have  five  Democrats  or  five  Republicans,  as  such,  to  do 
with  the  business  of  this  country?  I  do  not  think  we  should 
trammel  the  President  in  that  way  in  making  these  appoint- 
ments. I  think  we  should  leave  it  to  his  own  good  judgment. 
Then  we  are  to  have  not  only  not  more  than  five  men  from  the 
same  party,  but  we  are  to  have  not  more  than  three  lawyers 
on  this  board.  If  there  is  a  class  in  this  country  who  have 
less  capacity  to  make  railroad  rates  and  establish  railroad  regu- 
lations, they  are  the  lawyers  of  the  country.  We  want  busi- 
ness experience,  not  legal  ability. 

Mr.  LODGE.     It  says  "  at  least  three  lawyers." 

Mr.  FORAKER.  At  least  three  of  said  commissioners  shall 
be  lawyers.  That  is  worse  than  I  thought  it  was.  I  thought 
the  requirement  was  that  not  luore  than  three  of  them  should 
be  lawyers.  I  do  not  think  any  of  them  should  necessarily 
be  lawyers.  I  think  that  matter  should  be  left  to  the  Presi- 
dent to  determine.  I  think  it  is  of  a  great  deal  more  importance 
to  the  business  interests  of  this  country  that  the  President 
should  find  somebo«ly  who  knows  something  about  the  railroad 
business  to  go  on  this  Commission  than  somebody  who  knows 
only  about  the  litigation  of  the  railroads  and  the  lawsuits  of 
the  business  interests  of  the  country. 

Mr.  HALE.  Mr.  President,  the  Senator  is  a  very  great 
lawyer 

Mr.  FORAKER.  I  hope  the  Senator  will  not  take  my  time 
with  compliments.  If  he  has  a  question  to  ask  let  him  ask  it. 
I  have  only  ten  minutes  more. 

Mr.  HALE.  Does  not  the  Senator  think  that  in  that  great 
bureau  there  ought  to  be  at  least  three  lawyers? 

Mr.  FORAKER.  Probably  there  should  be  two  or  three  law- 
yers on  it,  but  I  would  leave  it  to  the  President  to  say  how 
many  lawyers  he  would  put  on  it.  I  would  let  the  President 
take  the  whole  United  States  of  America  into  consideration — 
lawyers,  merchants,  carriers,  traflic  men,  and  everybody  else — 
and  select  the  number  to  constitute  the  Commission  as  we  say 
it  shall  be  composed,  whether  the  number  be  five  or  seven  or 
nine. 

I  have  another  proposition.  If  we  are  going  to  indulge  in  the 
"  square  deal,"  let  us  look  at  the  map  for  a  minute.  I  do  not 
know  who  prepared  it,  but  if  these  Commissioners  are  to  be  dis- 
tributed according  to  judicial  circuits 

Mr.  DILLINGHAM.  Will  the  Senator  allow  me  to  Interrupt 
him  for  just  a  moment?  I  brought  that  map  into  the  Senate. 
It  was  furnished  me  by  the  secretary  of  the  Interstate  Com- 
merce Commission  at  my  request. 

Mr.  FORAKER.  I  did  not  know  where  it  came  from,  but  it 
presents  just  what  I  wanted  to  call  attention  to. 

Mr.  DILLINGHAM.  Here  is  a  statement  of  mileage  in  each 
of  the  circuits  and  the  population. 

Mr.  FORAKER.  If  the  Senator  will  allow  me,  I  will  beg 
the  Senator  to  present  it. 

Mr.  DILLINGHAM.     I  hand  it  to  the  Senator  to  use. 

Mr.  FORAKER.     I  thank  the  Senator,  though  I  did  not  want 
to   take   anybody   else's   ammunition.     I   would   be   glad   If   he 
would  use  it. 
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Mr.  President,  I  want  Senators  to  look  at  these  judicial  cir- 
cuits. One,  two,  three,  and  four  are  practically  iu  New  Eng- 
land. 

Several  Senators.    Oh,  no. 

Mr.  FORAKER.  Well,  I  may  be  stretching  that  a  little.  You 
see  they  are  practically  in  New  England.  New  England  and 
New  York  constitute  three,  I  think. 

Mr.  KEAN.     With  New  Jersey  and  Pennsylvania. 

Mr.  FORAKER.  Here  are  three.  Then  Ohio,  Michigan,  and 
Kentuckv. 

Mr.  TILLMAN.     Mr.  President 

Mr.  FORAKER.  I  will  send  this  to  the  desk  and  have  it  read. 
The  Senator  will  excuse  me  for  .iust  a  minute.  There  are  three 
in  what  is  called  "  New  England."  I  expanded  a  little  in  New 
England. 

Mr.  HALE.     Why  not  say  Massachusetts? 

Mr.  FORAKER.  We  will  include  Pennsylvania  and  New 
York  in  it,  but  there  they  are  all  iu  the  Atlantic  seaboard 
States,  practically  all. 

Mr.  HOPKINS.     Will  the  Senator  allow  me? 

Mr.  FORAKER.  In  a  moment.  Then  come  the  sixth  and 
seventh  circuits — seven,  six,  three,  two.  If  one  conies  from 
each  of  those  districts,  they  would  have  control  of  the  Com- 
mission. The  whole  South  would  have  only  two.  The  central 
circuit.  No.  8,  the  largest  circuit,  both  in  point  of  area  and  in 
railroad  mileage,  covering  the  whole  central  part  of  the  country, 
and  the  circuit  having  the  greatest  possibility  of  future  develop- 
ment in  both  wealth  and  population  for  the  future,  would  have 
onlv  one. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 

Mr.  FORAKER.  I  yielded  to  the  Senator  from  Illinois ;  but 
I  will  yield  to  the  Senator  from  South  Carolina. 

Mr.  TILLMAN.  I  wanted  to  suggest  to  the  Senator  from 
Ohio  that  he  and  I  have  had  some  little  debate  on  this  subject 
once  before  in  the  Senate,  and  realizing  that  this  is  a  very  im- 
portant matter,  and  would  necessarily  be  a  prolific  source  of 
debate,  I  asked  the  Secretary  of  the  Interstate  Commerce  Com- 
mission to  prepare  a  similar  map  with  the  one  I  see  the  Sen- 
ator has,  and  in  order  that  Senators  may  have  these  maps 
as  well  as  the  figures  accompanying  them,  giving  the  judicial 
circuits,  the  railway  mileage  in  each,  the  population  in  each, 
the  area  in  each,  the  form  of  complaints  In  the  past  five 
years 

Mr.  FORAKER.     The  minutes  are  getting  away. 

Mr.  TILLMAN.  I  was  going  to  ask  the  Senator  to  let  us  ad- 
journ this  issue  over  and  have  the  information  printed  to-night, 
so  that  every  Senator  in  the  morning  can  have  all  this  data, 
because  the  Senator  from  Ohio  can  not  make  his  point  about 
New  England  having  so  much  of  this  good  thing  unless  other 
Senators  realize 

Mr.  FORAKER.  I  will  agree  to  that  if  it  is  understood  that 
I  can  have  my  other  ten  minutes  in  the  morning.     [Laughter.] 

Mr.  HOPKINS.  Now,  Mr.  President,  before  the  Senator  from 
Ohio  takes  his  seat 

Mr.  TILLMAN.     I  should  like  to  make  a  motion  to  have  this 
document  and  the  accompanying  map  prtnted  to-night. 
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Mr.  FORAKER.     I  yield  for  that  purpose. 

Mr.  TILLMAN.     I  will  send  it  to  the  desk. 

The  VICE-PRESIDENT.  Is  there  objection  to  the  request 
made  by  the  Senator  from  South  Carolina?  The  Chair  hears 
none,  and  it  is  so  ordered. 

Mr.  HOPKINS.  I  desire  to  call  the  attention  of  the  Senator 
from  Ohio,  before  he  takes  his  seat 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Illinois? 

Mr.  FORAKER.     Certainly. 

Mr.  HOPKINS.  To  the  fact  that  the  judicial  circuit  where 
the  Senator  from  Maine  contends  they  should  have  a  single 
member,  the  first  circuit,  is  composed  of  the  States  of  Maine, 
New  Hampshire,  Massachusetts,  and  Rhode  Island,  and  in  that 
circuit  they  have  but  5,620  miles  of  railroad,  whereas  in  the 
eighth  circuit  they  have  66,029  miles.  So  that  Maine  and  Mas- 
sachusetts and  that  New  England  circuit  having  5,000  miles  of 
railroad,  would  get  one  of  these  commissioners  as  against  a 
district  that  has  66,000  miles  of  railroad  in  it. 

Mr.  HALE.  We  do  not  insist  on  that.  We  are  ready  to  ac- 
cept the  suggestion  of  the  Senator  from  Texas  and  have  trans- 
portation districts  within  the  Union  divided  equally. 

Mr.  CULLOM.     Will  the  Senator  from  Ohio  allow  me? 

Mr.  FORAKER.  If  I  have  time  enough  left  I  will  ask  to 
have  incorporated  in  the  Record  this  analysis,  which  I  was  read- 
ing, made  by  Mr.  Walker  D.  Hines,  of  Louisville. 

The  VICE-PRESIDENT.     Without  objection,  it  is  so  ordered. 

The  matter  referred  to  is  as  follows : 

The  Interstate  Commerce  Commission  has  furnished  the  Senate  Com- 
mittee on  Interstate  Commerce,  under  date  of  Noveniljer  21,  l'.>05.  a 
statement  showing  the  following  facts  relative  to  formal  complaints 
before  the  Commission:  (1)  Title  of  case:  (2)  date  tiled;  (3)  date 
submitted;  (4)  date  decided;  (5)  compliance  or  noncompliance  by  car- 
riers; (6)  date  suit,  if  any,  was  instituted  in  circuit  court.  This  has 
been  published  as  Appendix  M  of  the  committee's  hearings  on  "  regu- 
lation of  railway  rates." 

This  statement  covers  a  period  of  eighteen  years  and  seven  months 
and  shows  that  during  that  time  the  Commission  decided  386  formal 
complaints,  or,  on  an  average,  a  little  less  than  21  complaints  per  year. 

Although  it  might  naturally  be  assumed  that  the  Commission,  having 
to  decide  only  twenty-one  cases  per  year,  could  decide  all  of  them 
promptly,  yet  we  find  from  this  statement  that  promptness  has  been 
by  no  means  the  rule. 

Of  the  386  cases  included  in  the  statement,  only  183  were  disposed 
of  in  less  than  one  year  from  the  respective  dates  the  complaints  were 
filed.  The  remaining  203  required  much  more  time  for  their  disposi- 
tion, as  follows  : 

Required  over  9  years  from  filing  of  complaint 1 

Required  over  7  years  from  filing  of  complaint 1 

Required  over  5  years  each  from  filing  of  complaint 2 

Required  from  4  to  5  years  each  from  filing  of  complaint 6 

Re(iviired  from  3  to  4  years  e.noh  from  filing  of  complaint 33 

Required  from  2  to  3  years  each  from  filing  of  complaint 61 

Required  from  1  to  2  years  each  from  filing  of  complaint 99 

Total -'03 

Of  the  380  cases  decided  by  the  Commission,  72  were  filed  during  the 
calendar  year  1887,  and  it  is  noteworthy  that  03  of  these  were  decided 
In  less  tlian  one  year  from  the  date  of  filing.  On  the  other  hand,  of 
the  314  cases  filed  after  the  year  18.H7  only  120  were  decided  in  less 
than  one  year  from  the  dat<>  of  filing  the  c<)mi)lnint.  In  otlier  words, 
at  the  outset  and  before  the  Commission  became  overwhelmed  with 
business  it  decided  over  87  per  cent  of  its  cuscs  within  less  than  twelve 
months,  but  during  the  period  from  the  scroiid  year  of  the  Commis- 
sion's existence  to  the  present  time  it  has  decided  only  38  per  cent  of 
its  cases  within  twelve  months  from  the  time  of  filing. 
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The  statement  gives  Information  only  as  to  cases  decided  up  to 
November  21.  1905,  and  not  as  to  cases  pending  and  not  decided  on 
that  date.  The  Commission's  annual  reports  show  the  number  of  for- 
mal complaints  filed  each  year,  and  the  statement  now  furnished  shows 
which  of  those  complaints  have  been  decided.  The  following  compari- 
son shows  the  proportion  of  the  complaints  filed  during  each  of  the 
past  throe  years  which  had  been  decided  by  the  Commission  up  to 
November  2i,   190.")  : 


Year  ending  December  1— 


1903 
1904 
1906 


Number  of 

TT^^^^i      such  com- 

coS^\sPlfi-^fe 


tiled. 


81 
63 
65 


cidod  up 

to  Nov.  1, 

1905. 


28 

12 

2 


Doubtless  numerous  formal  complaints  instituted  in  the  years  men- 
tioned have  been  discontinued  by  the  complainants,  but  the  figures 
above  given  suggest  that  it  Is  entirely  probable  that  numerous  cases 
one,  two,  or  three  years  old,  and  perhaps  older,  are  still  before  the  Com- 
mission and  undisposed  of.  .,  ^ 

Therefore  Appendix  M  does  not  give  an  entirely  accurate  idea  as  to 
delay  on  the  part  of  the  Commission  in  deciding  cases  under  normal 
conditions,  because  It  includes  the  large  number  of  cases  which  were 
promptly  decided  at  the  outset  before  the  Commission's  office  became 
congeste'd  with  business  and  excludes  such  delayed  cases  as  may  have 
been  pending  before  the  Commission  undecided  on  November  21,  1905. 
But,  taking  Appendix  M  as  it  stands,  it  is  apparent  that  there  have 
been  serious  delays  on  the  part  of  the  Commission. 

Moreover,  much  of  the  delay  in  deciding  these  cases  has  occurred  after 
all  the  evidence  and  arguments  were  in  and  the  cases  were  submitted 
for  decision.  Appendix'  M  discloses  the  following  figures  relative  to 
the  time  required  after  submission  for  decision  of  the  203  cases  which 
were  not  decided  in  less  than  a  year  after  the  filing  of  complaint : 

Required  over  4  years  after  submission 1 

Required  from  3 'to  4  years  each  after  submission 4 

Required  from  2  to  3  years  each  after  submission 23 

Required  from  1  to  2  years  each  after  submission 59 

Required  from  6  to  12  months  each  after  submission 51 

Were  decided  in  less  than  0  months tiS 

Cases  date  of  submission  not  shown 2 

Total 203 

It  will  of  course  be  understood  that  all  of  the  386  formal  complaints 
disposed  of  by  the  Commission  since  its  organization  do  not  relate  to 
rates.  The  information  in  that  statement  which  is  of  especial  Interest 
at  this  time  is  that  showing  the  length  of  time  required  to  dispose  of 
cases  relating  to  rates  wherein  the  Commission  actually  found  occasion 
to  condemn  the  rates  of  carriers. 

On  pages  840  and  841  of  Volume  II  of  the  Hearings  on  the  Regula- 
tion of  Railwav  Rates  before  the  Senate  Committee  on  Interstate  Com- 
merce Is  a  table  furnished  by  the  Interstate  Commerce  Commission, 
showing  cases  in  which  the  Commission  found  rates  complained  of  to 
b>^  unreasonable  and  ordered  them  to  be  discontinued.  The  last  deci- 
sion included  in  this  table  is  one  of  .Tuly  27,  1904.  The  table  contains 
sixty-three  cases.  Appendix  M  shows  the  time  required  for  the  deci- 
sion of  these  cases  to  have  been  as  follows  : 

Required  over  4  years  from  filing  of  complaint 1 

Required  from  3  to  4  years  each  from  filing  of  complaint 12 

Required  from  2  to  3  years  each  from  filing  of  complaint 13 

Requii-ed  from  1  to  2  years  each  from  filing  of  complaint 18 

Required  less  than  1  year 19 

Total 53 

Thus  twenty-six  cases,  or  more  than  41  per  cent  of  the  cases  in  which 
the  Commission  found  it  necessary  to  condemn  rates,  required  more 
than  two  years  for  a  decision,  and  the  averaijt;  time  required  for  each  of 
these  tice'aly-six  cases  was  slightly  over  three  years. 
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The  delay  disclosed  by  this  analysis  of  Appendix  M  can  he  fully  ac- 
counted for  by  a  rofereuce  to  the  numei-ous  srave  and  arduous  duties 
imposed  upon  the  Interstate  Commerce  Commission.  If  the  Commission 
had  had  notliins  to  do,  or  but  little  to  do.  outside  of  the  decision  of 
formal  controversies,  it  could  have  rendered  its  decision  with  far 
greater  promptness. 

The  Commission  is  charged  with  the  duty  of  receiving,  filing,  and 
supervising  all  the  interstate  tariffs  of  rates  issued  by  railroads  in  this 
country ;  with  the  duty  of  receiving  statistical  reports  from  carriers 
subject  to  the  interstate-commerce  act,  and  of  obtaining  from  them  any 
further  necessary  statistical  information,  which  must  all  be  analyzed  and 
formulated  into  general  statistical  reports  under  the  Commission's  di- 
rection ;  with  the  duty  of  receiving  and  compiling  monthly  reports 
from  all  interstate  railroads  relative  to  collisions,  derailments,  and 
accidents  to  passengers  or  emplo.^ees.  These  functions  are  vei-y  iinnor- 
tant,  and  necessitate  more  or  less  personal  supervision  and  direction  by 
the  members  of  the  Commission. 

The  safey-appliance  acts  vest  in  the  Commission  certain  important 
discretionary  powers  involving,  for  their  proper  exerciee,  much  care 
and  labor  on  tlie  part  of  tlie  members  of  tlie  Commission.  The  safety- 
appliance  acts  also  require  the  Commission  to  detect  and  prosecute  all 
violations  thereof,  and  for  that  purpose  the  Commission  maintains  a 
force  of  special  agents  or  detectives,  whom  it  must  direct  and  supervise. 

One  of  the  most  important  and  successful  functions  of  the  Commis- 
sion has  been  that  of  acting  as  an  intermediary  between  shippers  and 
carriers,  and  in  that  capacity  adjusting  complaints  and  removing 
abuses — or,  in  other  words,  avoiding  controversies  and  litigation.  The 
proper  discharge  of  this  function  demands  a  very  large  part  of  the  at- 
tention of  all  the  members  of  the  Commission  ;"  it  entails  upon  them 
a  very  heavy  correspondence  with  shippers  and  carriers,  and  compels 
them  to  put  their  time  largely  at  the  disposal  of  shippers  and  officers 
of  carriers  seeking  interviews.  Considering  the  extent  of  this  country, 
its  enormous  railroad  mileage,  and  the  thousands  of  controversies  which 
may  arise  between  sbipiiers  and  carriers  in  which  the  mediation  of  the 
Commission  would  be  valuable,  these  functions  of  themselves  might  well 
he  calculated  to  take  up  practically  the  entire  time  of  any  single  tri- 
bunal. 

One  of  the  most  important  functions  of  the  Commission  is  to  main- 
tain a  vigilant  supervision  of  the  carriers  throughout  the  country  for 
the  purpose  of  detecting,  prosecuting,  and  preventing  the  giving  of 
secret  rebates.  The  work  necessary  in  the  discharge  of  these  func- 
tions has  taken  much  of  the  Commission's  time,  and  still  it  is  generally 
accepted  as  true  that  the  Commission  has  not  devoted  anything  like 
enough  time  to  this  important  subject. 

In  some  of  the  larger  States  the  State  commissions  seem  to  be  kept 
busy  looking  after  corresponding  matters  within  their  respective  ju- 
risdictions ;  yet  the  Interstate  Commerce  Commission,  with  a  jurisdic- 
tion a  hundredfold  more  extensive  and  dealing  with  a  bewildering  va- 
riety and  complexity  of  local  conditions,  has  ijeen  expected  in  the  past 
to  perform  similar  work  throughout  the  United  States  and  to  find  time 
for  the  prompt  performance  of  all  of  it.  The  expectation  has  been  unrea- 
sonable, and,  naturally,  it  has  not  been  realized  in  practice.  The  Commis- 
sion has  not  had  the  time  to  attend  to  all  of  its  duties,  has  lieen  com- 
pelled to  neglect  very  largely  one  of  its  most  important  and  difficult 
duties,  to  wit.  the  detection  and  prevention  of  secret  rebates,  and  the 
above  analysis  of  Appendix  M  shows  how  much  it  has  been  delayed 
in  discharging  the  important  function  of  passing  upon  formal  contro- 
versies between  shippers  and  carriers. 

As  far  back  as  1S!)0  the  Commission  took  occasion  to  say,  in  its 
fourth  annual  report: 

"When  the  question  arises,  as  it  often  must,  why  obedience  to  the 
law  is  not  more  completely  secured,  it  is  in  part  answ(>red  by  the  very 
magnitude  of  the  country"  and  of  its  enormous  ralhvay  mileage,  equal 
to  many  times  that  of  any  other  country  and  considerably  exceeding 
that  of  "all  lOurope  comi)ined. 

"  'I'he  railway  mileage  of  this  country,  in  round  numbers.  Is  about 
160,000  miles.  The  number  of  railway  employees  exceeds  700,000.  and 
adding  to  these  the  number  connected  with  railroad  transportation  in 
various  capacities,  such  as  officials  of  roads,  otiicers  and  employees  of 
associations,  traffic  solicitors,  legal  a(ivisers,  and  others,  the  aggre- 
gate is  not  far  from  a  million,  or  nearly  one-twell'tli  of  the  adult  male 
population  of  the  country.  The  business  done  includes  the  carriage 
of  540,000.000  tons  of  freight  and  47:.;,oo().(i(i()  passengers.  The  enor- 
mous extent  of  the  sulgect-matters  of  regulation  is  shown  by  these 
statements.     Any   criticism  of   the  efficiency   of  regulation   would   obvi- 
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oiisly  he  defective  if  It  failed  to  take  note  of  the  vast  number  of  per- 
sons" and  tlie  extent  of  the  husiness  to  he  reKulated." 

The  statements  thus  made  by  the  Commission  were  based  upon  the 
statistics  for  tlie  year  endinj,'  June  .'i(».  iss'.i.  Coniparint,'  tliese  fig- 
ures with  the  statistics  for  the  year  ending:  ,lune  'MK  liH»4,  which  are 
the  latest  available,  we  find  that  tlie  railway  milease  has  inci-eascd  to 
over  214.(1(10  miles,  the  number  of  railway  employees  to  1,200,000,  the 
number  of  passengers  carried  to  715,000,000,  and  the  number  of  tons 
of  freight  carried  to  1,:U)(), 000,000. 

Doubtless  most  of  the  dissatisfaction  with  the  present  interstate 
commerce  act  which  has  lieen  engendered  in  various  (;uarters  has  been 
based  iipon  an  apparent  inethciency  of  the  law  which  would  have  dis- 
appeared entirely  if  the  Commission  had  had  the  time  to  perform  the 
duties  imposed "  upon  it.  These  considerations  suggest  the  query 
whether  a  division  rather  than  a  multiplication  of  the  Commission's 
present  duties  is  not  the  thing  needed  for  satisfactory  enforcement  of 
the  law. 

III. 

The  President  in  his  last  annual  message  to  Congress  laid  emphasis 
upon  "  the  need  of  jx-ovidimi  for  cxiKditious  action  hii  the  Interstate 
Commerce  Commisnion."  Many  of  the  pending  bills  seem  to  proceed 
upon  the  theory  that  the  only  thing  needed  in  order  to  insure  expedi- 
tious action  by  the  Commission  is  to  add  to  the  Commission's  duties 
and  respouslbiiities. 

For  illustration,  the  Hepburn  bill,  without  removing  a  single  duty  or 
function  of  the  Commission,  imposes  upon  it  many  other  duties  and 
functions.  It  provides  that  no  advances  or  reductions  shall  be  made 
in  rates  e.^cept  after  thirty  days'  public  notice,  unless  the  Commission, 
In  its  discretion  and  for  good  cause  shown,  allow  changes  upon  less 
notice,  either  in  particular  instances  or  by  general  orders.  It  is  well 
known  that  the  legitimate  necessities  of  commerce  absolutely  require 
many  rates  to  be  changed  upon  less  than  thirty  days'  notice,  and  that 
emergencies  constantly  arise  whicrr  make  it  highly  important  that 
changes,  and  especiall.v  reductions,  should  be  made  on  very  short  notice. 
The  total  number  of  imperative  demands  of  this  kind  which  will  arise 
per  month  or  per  week  will  undoubtedly  be  very  large  where  such  an 
enormous  and  varied  commerce  and  such  a  vast  railroad  mileage  are 
involved.  Whenever  such  a  demand  is  presented  to  the  Commission  it 
will,  under  the  Hepburn  bill,  become  the  duty  of  the  Commission  to 
take  the  necessary  time  to  consider  and  act  upon  that  demand  ;  and 
every  such  demand  will  have  to  be  given  preference  over  all  other  mat- 
ters, for  a  few  days'  delay  will  be  equivalent  to  a  denial.  It  is  proba- 
ble that  this  single  provision  will  in  itself  be  an  immense  embarrass- 
ment to  tlie  Commission  in  the  discharge  of  its  other  functions. 

The  Hepburn  bill  also  empowers  and  requires  the  Commission  to 
establish  through  routes  and  joint  rates,  and  where  the  carriers,  parties 
tliereto.  can  not  agree,  to  prescribe  the  division  of  such  rates  and  the 
terms  and  conditions  under  which  such  through  routes  shall  be  operated. 
This  is  an  entirely  new  jurisdiction  and  transfers  to  the  Commission 
the  duty  of  making  business  arrangements  among  railroad  companies 
where  they  can  not  agree  among  themselves.  Whatever  may  be  said 
of  this  plan  on  other  accounts,  it  can  not  be  denied  that  it  will  probably 
demand  an  important  part  of  the  Commission's  time.  The  same  obser- 
vations apply  with  respect  to  the  provision  of  the  Hepburn  bill  author- 
izing the  Commission  to  fix  the  reasonable  compensation  to  be  paid  by 
a  carrier  to  the  owner  of  property  for  any  service  rendered  or  instru- 
mentality furnished  by  such  owner  in  connection  with  the  transporta- 
tion of  his  property. 

Another  important  feature  of  the  Hepburn  bill  is  the  authority  given 
to  the  Commission  to  employ  examiners  for  the  purpose  of  inspecting 
all  the  accounts,  records,  and  memoranda  of  carriers  and  to  prescribe 
the  form  of  all  accounts,  records,  and  memoranda  which  the  carriers 
may  keep.  Such  provision,  duly  safeguarded,  is  doubtless  eminently 
proper  for  facilitating  the  discovery,  punishment,  and  prevention  of 
secret  discriminations  of  every  character;  but  it  is  obvious  that  the 
efficient  performance  of  this  function  throughout  the  United  States 
will  require  an  immense  amount  of  time  and  labor,  not  merely  on  the 
part  of  the  examiners  of  the  Commission,  but  on  the  part  of  the  Com- 
mission itself.  Such  a  grave  and  delicate  duty  can  not  properly  be  left 
to  a  lot  of  subordinates  withoiit  constant  supervision. 

The  Hepburn  bill  further  imposes  upon  the  Commission  the  para- 
mount duty  and  responsibility  of  prescribing  maximum  rates  for  car- 
riers throughout  the  United  States  whenever  existing  rates  are  com- 
plained of  as  unlawful.  On  every  hand  this  is  conceded  to  be  a  power 
of  supreme  delicacy  and  importance,  requiring,  for  its  discharge,  undi- 
vided attention  and  ample  time  for  complete  investigation  and  de- 
liberation. 
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Thus,  in  many  directions,  the  Hepburn  bill  increases  the  duties,  dif- 
ficulties, and  responsibilities  of  the  Commission,  and  does  not  remove 
any  obstacles  which  now  stand  in  the  way  of  the  Commission's  com- 
plete and  prompt  discharge  of  its  duties.  The  plan  to  increase  the 
membership  of  the  Commission  from  five  to  seven  will  not  afford  relief. 
Primarily  it  simply  means  that  a  majority  out  of  seven,  instead  of  a 
majority  out  of  five,  must  agree  upon  matters  demanding  action  or 
decision  upon  the  part  of  the  Commission.  Such  increase  in  tlie  mem- 
bersliip  of  the  Commission  wholly  fails  to  reach  the  inherent  defect  in 
the  present  system,  which  intrusts  to  a  single  tribunal  so  many  differ- 
ent and  difficult  duties  tliat  it  is  utterly  impossible  to  secure  their 
prompt  and  adequate  performance. 

In  these  respects  the  Hepburn  bill  is  typical  of  all  the  measures  pro- 
posing to  give  the  Commission  the  power  to  make  or  revise  rates.  All 
of  them  seem  to  lose  sight  of  one  of  the  principal  objects  of  additional 
legislation,  to  wit,  "  the  need  of  providing  for  expeditious  action  by 
the  Interstate  Commerce  Commission."  Appendix  M  shows  how  little 
expedition  there  has  been  on  the  part  of  the  Commission  in  reaching  a 
conclusion  upon  rate  controversies  before  it.  The  present  law,  with  its 
multifarious  duties,  explains  why  the  results  have  not  been  expeditious. 
The  Hepburn  bill  and  similar  measures  propose  to  create  more  duties 
and  difficulties,  with  the  inevitable  result  that  there  would  be  even  less 
expedition  than  has  been  realized  under  the  present  law.  There  would 
probably  have  to  be  even  more  nejrlect  than  in  the  past  of  the  im- 
portant' function  of  stamping  out  rebates,  and  at  the  same  time  more 
delay  in  reaching  conclusions  upon  i-ate  controversies  than  Appendix  M 
sliows  to  have  been  habitual  under  the  present  law. 

Walker  D.  Hines. 

Louisville,  Kr.,  February  8,  1906. 


May  11  1906. 

The  PRESIDENT  pro  tempore.  The  question  is  on  agreeing 
to  the  amendment  of  the  Senator  from  Indiana  to  the  amend- 
ment made  as  in  Committee  of  the  Whole. 

Mr.  FORAKER.  Mr.  Preside  it,  I  want  to  address  the  Sen- 
ate upon  this  amendment,  and  we  will  not  be  in  a  hurry  about 
voting  on  it.  I  imagine,  if  it  is  to  be  insisted  vipon  in  this  form. 
I  have  already  addressed  the  Senate  two  or  three  times  in  re- 
gard to  this  matter.  I  think  it  is  one  of  the  most  important 
matters  connected  with  this  legislation. 

I  wish  to  call  the  attention  of  Senators  to  what  we  have 
done  and  what  we  are  now  invited  to  do  with  I'espect  to  this 
kind  of  property  interest.  I  have  illustrated  by  telling  of  our 
situation  at  the  city  of  Cincinnati.  The  interest  I  have  in  this 
amendment  is  one  that  belougs  and  pertains  to  that  locality. 
I  have  already  explained  that  we  are  just  now  taking  steps  to 
make  a  large  investment  of  money.  Five  million  dollars  it  is 
estimated  will  be  required.  The  money  is  now  being  raised  for 
the  purpose  of  constructing  and  putting  into  operation  a  pipe 
line  from  th(>  city  of  Cincinnati  to  the  natural-gas  fields  of  West 
Virginia,  a  dist;ince  of  274  miles,  where  the  parties  interested 
have  acquired  large  fields  from  which  they  expect  to  draw 
natural  gas. . 

That  is  a  purely  individual  enterprise.  It  requires  the 
amoinit  I  have  indicated,  because,  according  to  the  estimates 
of  the  engineers,  it  is  found  that  that  is  the  amount  which  will 
be  recjuired  to  put  in  the  kind  of  a  pipe  which  is  necessary,  a 
IC.-inch  pipe,  as  I  am  informed.  The  object  is  to  expend  that 
amount  of  money  in  ordt>r  to  take  natural  gas  to  tli^  city  of 
Cincinnati,  not  alone  for  municipal  purposes,  but  also  for  manu- 
facturing jiurposes,  because  the  people  engaged  in  manufactur- 
ing there,  the  people  who  have  factories,  mills,  foundries,  and 
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machine  shops  wnnt  cheap  fuel  for  those  purposes.  If  when 
they  have  done  that  they  are  to  be  required  to  open  the  pipe 
line  to  everybody  who  may  have  natural  gas  to  send  to  market, 
taking  it  to" the  other  towns  that  may  be  along  the  line  through 
which  the  pipe  will  pass;  if  that  should  be  required,  in  addi- 
tion to  what  tli(>y  want  to  do  for  the  city  of  Cincinnati,  it  will 
require  still  anotlicn-  i)ipe  line,  I  suppose,  and  another  expendi- 
ture of  .S.").000,000,  so  that  the  people  who  have  no  thought 
of  becoming  common  carriers,  who  are  simply  trying  to  take 
care  of  their  own  local  business,  will  be  put  into  the  business 
of  common  carriers  against  their  will  and  be  re<iuired  to  spend 
not  only  the  .?r).()()U,()00  which  their  necessities  require,  but 
$5,000,060  more  for  a  doubtful  enterprise,  in  order  that  they 
may  meet  the  reiiuirements  of  the  whim  of  somebody. 

Mr.  BEVEUIDGE.     Will  the  Senator  permit  me? 

Mr.  FORAKER.  Yes ;  if  the  Senator  does  not  take  too  much 
time. 

Mr.  BEVERIDGE.  I  will  take  no  time  except  to  address  to 
the  Senator  the  same  question  I  addressed  to  him  yesterday, 
when  he  was  making  the  same  speech  li^  is  making  now.  ]Might 
not  the  same  situation  the  Senator  describes  be  also  true  of  oil 
transported  in  pipe  lines? 

Mr.  FORAKER.  Yes ;  I  imagine  it  would  be  true  of  oil.  and 
I  do  not  think  you  have  any  more  right  to  do  it  in  the  one  case 
than  you  have  in  the  other. 

Mr.  BEVERIDGE.     That  is  the  whole  thing. 

Mr.  FORAKER.  In  other  words,  I  think  the  individual  or 
the  corporation,  because  you  may  speak  of  it  in  either  way,  for 
the  terms  of  this  amendment  are  "  any  corporation  or  any  per- 
son or  persons  " — any  individual,  therefore,  has  a  right,  in  carry- 
ing on  his  business  in  connection  with  it,  to  make  use  of  oil,  to 
make  use  of  natural  gas,  or  to  make  use  of  water,  and  may  at  his 
own  expense  put  down  pipes  to  meet  the  necessities  of  that  busi- 
ness. I  do  not  think  the  Congress  of  the  United  States  has  any 
right  to  make  of  that  man  a  common  carrier  because  his  pipe 
line  happens  to  cross  a  State  line. 

Mr.  BEVERIDGE.  Then  the  Senator  is  not  in  favor  of  this 
provision  with  reference  to  oil  any  more  than  with  reference 
to  natural  gas. 

Mr.  FORAKER.  I  am  not  speaking  about  oil,  but  about 
natural  gas. 

Mr.  BEVERIDGE.  The  only  point  is  that  you  must  treat 
both  alike. 

Mr.  FORAKER.  To  treat  both  alike  is  what  I  am  trying  to 
do ;  and  I  say  you  have  no  right  to  make  a  common  carrier  out 
of  a  private  individual  who  is  transporting  for  his  own  particu- 
lar business  and  has  no  thought  or  purpose  of  accommodating 
the  public. 

Now,  Mr.  President,  we  adopted  this  amendment  (and  to  this 
I  call  the  attention  of  Senators)  before  we  had  adopted  the 
amendment  offered  by  the  Senator  from  West  Virginia  [Mr. 
Elkins],  which  prohibits  any  common  carrier  from  carrying 
any  product  or  commodity  in  which  it  has  any  interest,  direct  or 
indirect,  as  an  owner  of  any  kind. 

Now,  what  will  be  the  consequence?     We  spend  .$.'5.000,000  to 
carry  our  own  natural  gas  from  West  Virginia  to  the  city  of 
Cincinnati.     When  we  spend  that  money  and  are  in  a  situation 
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to  serve  our  purposes,  we  are  told  by  the  Congress  of  the  United 

States,  "  Ydu  are  a  common  carrier  and  nulst  carry  for  every- 
body except  only  for  yourself.  You  can  not  carry  anything  that 
belongs  to  you."     What  is  that  except  confiscation  of  proi)erty? 

It  may  be  that  it  is  confiscation  of  oil.  I  leave  that  for  the 
Senator  to  comment  upon ;  but  it  is  confiscation  of  any  kind  of 
property  to  do  the  same  tiling :  and  I  want  to  say  that  it  is  not 
creditable  to  the  Senate  of  the  United  States  so  to  legislate. 
On  the  contrary,  it  seems  to  me  it  is  entirely  dicreditable. 

Now,  Mr.  President,  just  ou6  word.  It  seems  to  me  tlie  diflB- 
culty  about  this  is  not  met  by  the  addition  of  the  words  "  for 
municipal  purposes,"  for  that  is  but  a  very  limited  and  restricted 
use.  It  is  a  municipal  purjiose  to  light  the  streets  of  a  munici- 
pality, but  it  is  not  a  municipal  purpose  to  supply  natural  gas 
to  citizens  under  private  contract,  to  supply  it  to  factories, 
foundrie.s,  and  machine  shops.  That  is  not  a  municipal  pur- 
pose. The  way  to  remedy  this  is  not.  therefore,  by  adding 
words  of  that  kind,  for  they  do  not  help,  but  by  adding  after  the 
word  "  transportation,"  as  I  suggested  to  the  Senator  from  Mas- 
sachusetts when  he  offered  it,  the  words  "  for  the  public."  The 
only  person  who  is  a  common  carrier  is  one  who  transports  for 
the  public. 

It  has  been  said  that  these  pipe  lines  are  organized  under 
statutes  that  call  them  common  carriers.  That  is  true  to  a 
certain  extent,  hut  it  does  not  necessarily  make  them  common  car- 
riers in  the  sense  that  they  have  the  right  to  exercise  the  power 
of  eminent  domain — certainly  not  outside  the  State  of  their 
creation,  where  this  corporation  has  gone  with  its  pipe  line. 
To  give  the  power  of  eminent  domain  must  be  a  case  where  pri- 
vate property  is  being  taken  for  a  public  use,  for  the  use  of  the 
public  generally,  not  for  the  interest  of  some  individual  or  some 
particular  locality,  such  as  may  be  indicated  in  these  instances. 

Now,  what  is  the  objection  to  putting  in  the  words  "  transport- 
ing for  the  public?  " 

Mr.  BACON.  Mr.  President,  I  should  like  very  much  to  hear 
the  Senator,  but  when  he  turns  his  face  in  the  other  direction  it 
is  impossible  to  do  so. 

Mr.  FORAKER.  I  thank  the  Senator  for  calling  my  atten- 
tion to  the  fact  that  I  was  not  speaking  loud  enough  for  him 
to  hear,  for  I  want  everybody  to  hear,  for  if  there  is  anything 
about  this  bill  I  am  in  earnest  about  it  is  this. 

It  seems  to  me,  when  we  adopted  this  amendment,  we  acted 
unwi.sely,  if  I  may  say  tliat  without  appearing  to  criticise  the 
Senate,  and  surely  it  was  unwise  when  later  on  we  voted  that 
we  would  not  only  make  a  private  pipe  line  a  common  carrier, 
but  that  we  would  deny  to  it  the  right  to  carry  the  very  prod- 
uct that  it  was  organized  and  constructed  to  carry. 

The  result  would  be  as  I  have  said,  and  that  is  all  I  can  say, 
and  it  seems  to  me  that  is  enough.  If  our  people  build  this 
pil)e  line,  it  is  for  our  use  and  for  our  benefit,  not  for  the  pub- 
lic. We  do  not  want  to  go  into  competition  with  anybody  else. 
If  anybody  else  is  to  pipe  gas  out  of  that  same  territory,  let 
him  put  in  a  pipe  line,  as  we  are  doing. 

Mr.  BACON.  Will  the  Senator  permit  me  to  ask  him  whether 
or  not  he  has  suggested  any  phraseology  which  will  meet  such 
a  case  as  that  which  he  now  has  in  view? 

Mr.  FORAKER.     Yes. 
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Mv.  liAC'OX.  And  at  the  same  time  not  destroy  the  general 
puriKise  of  the  provision? 

Mr.  FORAKER.  I  thinlc  I  have.  I  would  be  glad  if  the 
Senator  from  Georgia,  who  has  the  bill  on  the  desk  before  him, 
will  look  at  line  8,  page  1,  aiid  see  what  I  have  suggested, 
namely,  that  after  the  word  "  transportation,"  the  first  word 
in  the  Hue,  we  insert  "  for  the  public,"  for  I  understand  that 
any  pipe  line  transjiorting  for  the  public  we  would  have  the 
right  to  treat  as  a  coiumon  carrier.  But  surely  we  have  not 
I'eached  the  point  where  an  individual  can  not  have  a  pipe 
line  of  his  own  for  water  or  for  gas  or  for  oil,  or  for  anything 
else  he  may  want  it  for.  I  called  attention  to  the  fact  that 
this  applies  to  persons  as  well  as  to  corporations. 

Mr.    CULBERSON.     Mr.    President 

The  PRESIDENT  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  fi-om  Texas? 

Mr.    FORAKER.     Certainly. 

Mr.  CULBERSON.  I  ask  the  Senator  if  his  purpose  is  not 
carried  out  in  the  phrase  beginning  at  line  3,  page  2,  "  who 
shall  be  considered  and  held  to  be  common  carriers  within  the 
meaning  and  purpose  of  this  act,"  because  in  the  case  he  men- 
tions the  company  will  not  be  a  common  carrier  when  only 
carrying  gas  for  itself,  and  it  will  not  be  brought  within  the 
meaning  of  this  act  according  to  its  own  provision? 

Mr.  FORAKER.  I  have  not  heard  of  anybody  putting  that 
interpretation  on  that  language.  I  called  attention  to  it  when 
the  matter  was  under  consideration  a  few  days  ago,  and  a  dif- 
ferent view  was  taken  of  it.  It  does  not  make  it  very  clear, 
but  if  you  were  to  put  in  the  words  "  for  the  public,"  after 
"  transportation,"  then  there  could  not  be  any  question  about 
it,  and  I  can  not  understand  why  that  should  be  objected  to. 
If  there  is  anybody  transporting  in  a  pipe  line  of  any  com- 
modity, no  matter  what  it  may  be,  for  the  public 

Mr.'  STONE.     Mr.  President 

The  PRESIDENT  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Missouri? 

Mr.  FORAKER.     Certainly. 

Mr.  STONE.  I  desire  to  ask  the  Senator  from  Ohio  a  ques- 
tion. He  speaks  of  the  situation  at  the  city  of  Cincinnati  and 
the  purpose  to  connect  the  city  with  gas  fields  in  West  Virginia. 
Suppose  his  amendment  should  be  agreed  to,  inserting  the  words 
"  for  the  public,"  if  gas  should  be  transmitted  to  a  reservoir,  as 
I  suppose  it  would  have  to  be,  and  stored  in  that  way  in  the 
city  of  Cincinnati  and  from  thence  transported  to  foundries  and 
individual  homes,  would  not  that  be  a  transmission  for  the  pub- 
lic as  much  as  if  you  transmit  oil  through  pipes  to  reservoirs 
for  sale?  So  how  would  that  amendment  help  the  Senator's 
case? 

Mr.  FORAKER.  That  shows  the  wisdom  of  having  two  or 
three  minds  directed  to  the  same  point.  The  Senator  misap- 
prehends what  was  in  my  mind,  and  what  the  Senator  has  just 
now  expressed  did  not  occur  to  me,  the  force  of  which  I  recog- 
nize. What  I  had  in  mind  was  any  pipe  line  that  is  transport- 
ing for  the  public  in  the  sense  that  it  is  transporting  for  all  who 
bring  to  it  the  commodity  which  they  want  transported.  I 
think  that  would  be  a  common  carrier  under  the  law,  and  there 
is  no  objection  to  regulating  it. 
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Mr.  TELLER.  I  suggrest  to  the  Senator  that  perhaps  he 
could  use  the  term  "  transportation  for  hire  "  or  "  for  compensa- 
tion."    I  think  that  is  better  than  the  term  he  suggests. 

Mr.  FOKAKEK.  Anything  at  all  which  indicates  that  when 
we  get  our  property  into  operation  it  is  not  to  be  confiscated  by 
act  of  Congress  will  satisfy  me.  I  am  not  stickling  for  words, 
but  I  am  for  the  substance. 


The  PRESIDENT  pro  tempore.  The  Senator  from  Massa- 
chusetts offers  an  amendment,  which  will  be  stated. 

The  Secretary.  On  i)age  15.  line  11,  after  the  word  "shall," 
insert  "  knowingly  and  willfully ;  "  so  that  if  amended  it  will 
read : 

Every  person  or  corporation  who  shall  knowingly  and  willfully  oCEer, 
grant,  or  give  or  solicit,  accept  or  receive. 

Mr.  FORAKER.  Mr.  President,  I  favor  the  adoption  of  the 
amendment  that  the  Senator  from  Massachusetts  [Mr.  Lodge] 
has  offered.  I  do  not  rise,  however,  to  speak  to  that,  but  only 
to  put  in  the  Record  something  I  did  not  have  at  my  command 
when  I  was  speaking  upon  this  amendment  a  few  days  ago. 
There  was  a  good  deal  of  discussion  as  to  how  it  came  about 
that  in  the  enactment  of  the  Elkins  law  the  provision  of  im- 
prisonment for  violations  of  the  interstate-conuuerce  act  was 
eliminated  from  the  statute.  I  said  in  that  connection  that  I 
understood  that  the  Interstate  Commerce  Commissioners  had 
recommended  in  their  official  reports  that  we  abolish  the  provi- 
sion for  imprisonment,  and  I  said,  in  addition  to  that,  that  at 
the  time  of  the  hearing  before  the  Interstate  Commerce  Com- 
mittee members  of  the  Interstate  Commerce  Commission  who 
appeared  before  the  connnittee  recommended  that  imprisonment 
be  abolished. 

There  having  been  some  dispute  of  that  proposition,  I  have 
taken  the  trouble  to  look  it  up,  and  I  now  have  here,  which  I 
send  to  the  desk,  the  report  of  the  Committee  on  Interstate  and 
Foreign  Commerce,  of  the  House  of  Representatives,  made  on 
the  Elkins  bill — Senate  bill  7053 — a  report  made  February  12, 
190.3.  It  is  a  report  which  embodies  in  part  the  testimony  of 
both  Mr.  Knapp,  Chairman  of  the  Interstate  Commerce  Com- 
mission, and  Mr.  Fifer.  who  was  at  that  time  a  member  of  the 
Interstate  Commerce  Connnission,  and  who  appeared  in  that 
capacity.  I  ask  the  Secretary  to  read  first  what  is  marked  on 
page  3,  an  extract  from  the  testimony  of  Mr.  Knapp,  and  then 
to  read  from  the  following  page  the  extract  that  is  marked  from 
the  testimony  of  Mr.  Fifer. 

The  PRESIDENT  pro  tempore.  The  Secretary  will  read  as 
requested,  if  there  is  no  objection. 

The  Secretary  read  as  follows : 

lion.  Martin  A.  Knapp,  Chairman  of  the  Interstate  Commerce  Com- 
mission, said  : 

******* 

"  It  is  idle  to  suppose  that  you  can  apply  criminal  remedies  in  the 
state  of  the  criminal  law  for  the  correction  of  such  abuses.  It  does 
not  happen  ;  it  will  not  hajipon.  Rut  I  believe  that  if  the  corporation 
could  be  indicted,  if  the  officials,  the  subordinate  officials,  the  compet- 
itors, or  their  representatives,  or  anybody  having-  knowledge  of  the 
transaction  could  be  examined  before  the  Commission  and  compelled 
to  disclose  the  facts  on  which  the  corporation  was  liable,  then  the  cor- 
poration could  be  indicted  and  mulcted  with  a  fine.  Until  that  can 
be    done,    and    corporation    carriers    be    subjected    to    large    pecuniary 
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losses  as  a  result  of  these  offenses,  not  much  will  happen  to  correct 
them  in  the  way  of  criminal  remedies. 

"Mr.  Stewaut.  Do  you  not  think  that  Imprisonment  In  addition  to  a 
fine  would  have  a  grood  effect? 

Mr.  Knapp.  No.  Mr.  Stewart,  1  do  not.  While  I  regard  these  of- 
fenses as  involving,  in  many  cases,  a  very  hij,'h  decree  of  moral  turpi- 
tude, and  I  think  there  are  more  serious  wroiiKS  aKainsi  order  and  the 
inalienable  rights  of  the  citizen  than  burglary  or  larcenv,  si  111  we  have 
to  take  the  facts  as  they  are  and  public  sentiment  as  it  e.xlsts,  and  In 
view  of  that  it  is  my  judgment  that  punishment  by  Imprisonment  In- 
stead of  being  an  aid  is  a  hindrance.  It  is  a  thing  which  operates 
against  getting  information  necessary  to  convict. 

Mr.  Stewart.  Do  you  think  a  fine,  however  large,  would  deter  these 
large  corporations? 

Mr.  Knapp.  Yes ;  and  then  there  is  another  reason.  You  can  not 
do  an.vthing  to  a  corporation  except  fine  it,  and  it  does  not  quite  satisfy 
the  sense  of  justice  to  say  that  the  real  offender  shall  only  be  lined, 
while  some  paid  subordinate  in  lesser  degree  may  possibly  go  to  jail. 
Now,  I  believe  that  if  we  could  get  this  law  in  shape  where  it  would 
be  practically  feasible,  and  in  many  cases  comparatively  easy  to  prove 
the  offense  against  the  corporation,  and  that  corporation  co\ild  be 
held  to  pay  a  large  fine,  it  would  not  be  simi)ly  the  pecuniary  loss,  but 
the  publicity — the  fact  that  the  railroad  had  been  indicted  and  com- 
pelled to  pay  a  large  fine — would  operate  as  a  powerful  deterrent,  and 
I  do  not  think  we  shall  get  along  very  far  in  preventing  rate  cutting 
by  criminal  methods  until  you  gentlemen  change  the  law  in  that  regard. 

Hon.  Joseph  W.  Fiffer,  a  member  of  the  Interstate  Commerce  Com- 
mission, said : 

"  Now,  how  are  you  going  to  prevent,  how  are  you  going  to  stop, 
these  violations  of  the  act  which  are  made  criminal?  You  have  been 
told  b.v  my  colleagues  that  there  is  no  penalty  denounced  against  the 
carrier  by  the  law.  and  that  is  true.  Gentlemen,  these,  violations  are 
what  the  law  calls  malum  prohibita,  and  I  care  not  what  certain  indi- 
viduals may  think  of  it.  mankind  generally  hold  that  the  same  moral 
turpitude  does  not  attach  to  an  act  of  that  kind  as  does  to  a  crime, 
which  is  malum  in  se,  such  as  burglary  and  larceny,  crimes  in  the 
absence  of  all  law. 

"And  you  can  see,  bearing  that  in  mind,  what  a  great  difficulty  con- 
fronts the  Commission  when  it  undertakes  to  enforce  the  criminal 
features  of  the  act.  Many  statutory  prohibitions,  acts  that  are  made 
misdemeanors  by  a  statute,  a  short  time  ago  were  no  offenses  at  all. 
Yesterday  the  act  violated  no  law  ;  to-day  it  is  made  a  penal  offense, 
and  the  offender  is  subject  to  a  heavy  fine  and  a  term  in  the  peniten- 
tiary. 

"  These  men  have  friends :  they  have  standing  in  the  community. 
The  whole  community  may  know  that  they  have  at  different  times  vio- 
lated the  law,  but  they  have  just  as  many  friends  as  they  had  before. 
They  are  not  ostracised  in  society  ;  and  you  undertake  to  convict  one 
of  them  and  you  meet  great  difficulties.  Now,  what  should  be  done? 
Judge  Knapp  "has  told  you.  and  in  that  I  agree  with  him.  that  the  cor- 
poration itself  should  be  made  subject  to  indictment,  and  upon  convic- 
tion it  should  be  punished  ;  of  course,  it  can  not  be  imprisoned ;  it 
loses  no  caste  in  society,  and  every  person  who  Is  cognizant  of  the  facts 
can  be  compelled  to  testify  and  there  is  no  immunity  :  and  you  know, 
as  practical  men.  under  those  circumstances  you  can  get  testimony  and 
you  can  get  conviction,  and  if  the  penalty  is  large  enough,  fixed  by 
the  law,  it  will  be  just  as  much  of  a  deterrent  as  the  other,  and  the 
testimony  will  be  easily  acquired." 

Mr.  FORAKER.  Mr.  I'rpsideiit,  I  put  that  in  the  Record, 
as  I  have  ah-eady  indicated,  only  for  the  purpose  of  showing 
authoritatively  and  conclusively  how  it  came  al)out  that  the  In- 
terstate Conuuerce  Committee  reported  a  bill  favoring  the  abo- 
lition of  imprisonment.  It  was  not.  as  it  has  been  stated  in  this 
Chamber  during  the  progress  of  this  debate,  at  the  request  of 
any  railroad.  I  never  heard  of  any  request  of  that  nature. 
But  it  was  upon  the  recommendation  made  in  their  rei)orts,  as 
I  understood  those  reports  at  the  time  and  understand  them 
now,  and  uiK)n  the  recommendation  orally  and  l)efore  the  com- 
mittee in  the  form  in  which  it  has  just  been  read  at  the  desk  of 
different  members  of  the  Interstate  Commerce  Commission  that 
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that  action  was  taken.  It  was  takon  not  until  after  we  were 
satisfied,  by  wliat  tliose  charged  with  the  duty  of  enforcing  the 
law  told  us,  that  it  had  become  a  practical  impossibility  to  en- 
force the  law.  That  action  was  not  taken  until  they  had  satis- 
fied us  of  that  by  the  representations  they  made  to  us. 

I  stated  some  days  ago,  when  this  amendment  was  under  dis- 
cussion, that  I  was  one  of  the  last  members  of  the  connnittee 
to  agree  to  the  abolishment  of  imprisonment,  not  that  I  donl)ted 
what  they  said  to  us,  but  because  I  thought  it  was  bad  policy 
uiider  all  the  circumstances.  I  did  not  doubt  what  they  said, 
because  they  had  knowledge  and  I  did  not  have  knowledge,  and 
I  thought  I  could  understand  how  they  might  have  had  the  ex- 
perience and  might  have  reached  the  conclusions  and  the  opin- 
ions of  which  they  were  giving  us  the  benefit.  But,  however, 
all  that  may  be  the  sentiment  abroad  in  the  country,  as  it  is  here 
in  this  Chamber,  is  of  such  a  character  that  I  think  we  should 
restore  that  provision.  Therefore  I  voted  for  it  when  the  Sena- 
tor from  Massachusetts  [Mr.  Lodge]  offered  the  amendment 
some  days  ago.  But  I  have  an  idea  that  the  result  of  practical 
experience  under  it  will  prove  to  be  just  what  those  ccinrais- 
sioners  said  it  was  when  it  was  in  force  before.  It  will  be,  to 
employ  the  language  of  Chairman  Knapp,  a  hindrance  instead 
of  a  help. 


Mr.  FORAKER.  Mr.  President,  I  had  nothing  to  do  with 
putting  these  words  ["  in  its  judgment  "]  in  this  bill,  but  I  have 
heard  reasons  assigned  for  their  presence  here.  There  were  two 
general  reasons  assigned,  neither  one  of  them  good,  in  my  opin- 
ion. The  first  reason  assigned  was  that  spoken  of  by  the  Senator 
from  Iowa  [Mr.  Dolliver],  when  he  said  the  purpose  was  to 
make  it  clear — I  am  not  trying  to  quote  his  exact  language — that 
the  Commission  was  to  determine,  according  to  its  discretion, 
what  the  rate  should  be  that  they  would  prescril)e  to  take  the 
place  of  the  rate  that  was  condennied.  The  other  reason  the 
Senator  from  Iowa  did  not  mention,  but  it  was  given  to  me  as 
a  rea.son,  aside  from  that  which  he  did  mention,  for  the  pres- 
ence in  the  bill  of  these  words.  It  was  in  the  minds  of  the 
men  who  put  these  words  in  the  bill,  as  I  was  told,  that  they 
were  trying  to  follow  the  rule  laid  down  in  the  case  of  Field 
against  Clark. 

Now,  how  unlike  this  is  to  that  case  wHl  occur  to  every 
Senator  the  minute  I  cite  it.  In  that  case  the  President  was 
to  ascertain  a  certain  state  of  facts,  and  when  he  ascertained 
a  certain  state  of  facts  to  exist,  he  was  to  issue  hii-|  proclama- 
tion, which  the  Supreme  Court  held  was  merely  an  adminis- 
trative act,  and  when  he  had  performed  that  administrative 
act  the  legislation  of  Congress,  conditioned  upon  the  perform- 
ance of  that  admi-strative  act  by  the  President,  was  to  go  into 
effect 

It  was  said  by  gentlemen  who  explained  this  provision 
to  me  that  they  were  not  giving  to  the  Connnission  the  power 
to  make  rates  in  tiio  absolute  sense  in  which  the  Senator  from 
Texas  provided  in  his  bill,  but  they  were  giving  to  the  Commis- 
sion power  to  exercise  a  discretion  to  examiiie  into  the  matter, 
to  reach  a  conclusion,  to  make  an  announcement,  to  put  it  in 
the  form  of  an  order,  and  then,  by  operation  of  law  now 
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and  bere  made,  the  Congress  was  to  adopt  that  administrative 
act  of  tlie  Commission,  and  the  law  was  then  to  go  into  effect, 
according  to  the  discretion  so  named  by  the  Commission,  as  a 
rate  made  by  Congress  and  not  by  the  Commission. 

I  say  neither  one  of  these  reasons  seemed  to  me  to  be  sound. 
Spealiing  of  the  last  one  first,  it  does  not  malce  any  difference 
that  the  language  is  expressed  in  the  form  in  which  I  find  it, 
for,  as  I  said  here,  speaking  on  this  point  on  a  previous  oc- 
casion, it  is  but  a  mere  juggle  of  words,  and  the  Supreme  Court 
or  any  other  court  coming  to  interpret  this  language  will  look 
through  the  jugglery  to  see  what  it  is  in  fact  that  the  Commis- 
sion is  authorized  to  do. 

The  court  will  find  that,  in  the  first  place,  whether  these 
words  be  in  or  be  out  of  this  statute,  the  .Commission  is  to  exer- 
cise discretion,  is  to  exercise  judgment,  is  to  name  a  rate,  and 
that  the  rate  so  named  by  the  Connnission,  as  the  result  of  its 
investigations  and  the  exercise  of  its  judgment  and  discretion, 
is  to  go  into  effect  and  be  the  rate  that  is  to  control  as  the  maxi- 
mum rate.  In  other  words,  Mr.  President,  the  purpose  of  this 
law  is,  and  will  remain,  whether  these  words  stay  in  or  go  out, 
to  give  to  the  Commission  the  power  to  name  a  maximum  rate. 
Now,  I  say  it  does  not  make  any  difference  whether  you  say 
"  in  its  judgment "  or  not.  so  far  as  the  legal  effect  is  con- 
cerned ;  for  the  fact  will  remain  that  it  is  the  Commission  not 
only  making  the  rate,  but  making  it  in  the  exercise  of  Its  judg- 
ment and  discretion. 

Mr.  CLAPP.  If  the  Senator  will  pardon  me  a  moment,  I 
wish  to  make  a  suggestion ;  but  I  wish  that  some  older  Senator 
would  make  it. 

It  is  the  experience  of  Senators  every  afternoon  when  we 
get  along  to  this  hour — nearly  6  o'clock — that  it  is  impossible 
to  get  the  attention  that  ought  to  be  given  during  the  discussion 
of  a  subject  of  this  kind ;  and  it  does  seem  to  me  that  it  would 
be  better,  with  this  important  matter  before  us,  to  take  an  ad- 
journment now  until  to-morrow  morning. 

Mr.  FORAKER.  I  should  like  to  go  on,  if  the  Senator  does 
not  object. 

Mr.  CLAPP.  Would  the  Senator  not  rather  go  on  in  the 
morning,  when  there  will  be  a  full  attendance  of  Senators  to 
listen  to  the  discussion? 

Mr.  FORAKER.  Very  well ;  but  I  want  to  be  considered  as 
holding  the  floor. 

Mr.  GALLINGER  (to  Mr.  Clapp).     Move  to  adjourn. 

Mr.  CLAPP.  I  move  that  the  Senate  do  now  adjourn  until 
11  o'clock  to-morrow  morning. 

Mr.  TILLMAN.  I  hope  the  Senator  will  not  do  that.  Every 
man  here  wants,  and  I  particularly  want,  to  get  this  bill 
through.  I  want  to  get  to  a  vote ;  and  I  think  we  can  soon 
get  to  the  point  when  we  can  dispose  of  all  the  amendments 
and  order  a  reprint  of  the  bill,  and  to-morrow  we  can  vote  on  it 
finally.  So  I  hope  the  Senator  from  Minnesota  will  withhold 
his  motion. 

Mr.  CLAPP.  I  withdraw  it ;  but  in  a  matter  of  this  impor- 
tance, which  we  have  been  considering  for  months  and  months, 
and  upon  which  we  want,  above  everything  else,  to  be  right, 
if  we  can  Iie  right  in  the  settlement  of  this  question,  it  does 
seem  to  me  wise,  in  the  closing  hours  of  a  long  day's  session  of 
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the  Senate,  that  we  should  not  try  to  settle  the  pending  ques- 
tion. 

Mr.  FORAKER.  I  can  say  all  I  want  to  say  in  three  min- 
utes, if  I  may  be  permitted  to  do  so.     I  was  almost  through. 

Mr.  CLAPP.     I  withdraw  the  motion. 

Mr.  FORAKER.  Mr.  President,  I  had  reached  the  point 
where  I  wanted  to  say  that  it  does  not,  in  my  judgment,  malje 
any  difference  in  legal  effect  whether  these  words  remain  in  or 
out  of  the  l>ill.  except  only  in  this  sense:  With  the  words  re- 
maining in  the  bill  it  will  be  as  though  we  had  written  across 
the  face  of  it :  "  This  bill  is  unconstitutional  and  we  expect  it 
so  to  be  held."  That  is  what  they  mean  in  legal  effect  if  they 
stay  there.  I  have  pointed  this  out  very  frequently  and  I  have 
dwelt  on  it  so  elaborately  on  so  many  different  occasions  that  I 
do  not  want  to  go  into  the  argument  again. 

It  means  that,  Mr.  President,  for  the  reason  that  all  concede 
we  can  not  delegate  legislative  power.  Now,  what  is  legisla- 
tive power  except  only  for  us  to  give  to  somebody  else  the  ex- 
ercise of  a  discretion  that  we  ourselves  are  charged  with  the 
duty  of  exercising?  Who  is  it  that  is  to  determine  what  is 
.iust  and  reasonable?  The  Commission,  according  to  this  bill; 
but  what,  Mr.  President,  is  the  power  that  Congress  has  in  the 
making  of  rates,  assuming  now,  for  the  sake  of  the  argument, 
that  it  has  power  to  fix  rates,  which  I  do  not  admit;  but, 
assuming  that  Congress  has  the  power  to  make  rates,  what  is 
the  power  of  Congi-ess?  It  is  the  power  to  fix  a  rate  that  is 
just  and  reasonable.  We  can  not  make  any  other  rate;  and 
if  we  confer  upon  the  Commission  the  power  to  make  a  just 
and  reasonable  rate,  we  not  only  confer  a  legislative  power, 
but  we  divest  ourselves  in  favor  of  the  Commisison  of  every 
particle  of  legislative  power  we  have  with  respect  to  the  sub- 
ject. For  the  Commission  to  make  a  just  and  reasonable  rate 
is  for  the  Commission  to  do  all  that  Congress  can  do. 

Mr.  FULTON.     Mr.  President 

The  PRESIDENT  pro  tempore.  Does  the  Senator  from  Ohio 
yield  to  the  Senator  from  Oregon? 

Mr.  FORAKER.     I  do. 

Mr.  FULTON.  I  ask  the  Senator  if  he  does  not  concede  that 
if  Congress  has  the  power  to  prescribe  rates  and  may  vest  it 
in  the  Commission,  or  effect  it  Ihrough  the  Commission,  then 
the  retention  of  these  words  would  not  affect  the  validity  of 
the  bill? 

Mr.  FORAKER.  My  attention  was  diverted  for  a  minute. 
I  did  not  catch  what  the  Senator  said. 

Mr.  FULTON.  Does  the  Senator  think  that  the  retention 
of  these  words  in  the  bill  will  affect  its  validity,  if  it  shall  be 
held  that  Congress  has  the  power  to  prescribe  rates  through 
the  Commission? 

Mr.  FORAKER.  That  is  just  what  I  am  saying.  It  does 
not  make  a  bit  of  diftiM'ence,  except  only  that  the  courts  will 
not  need  to  go  beyond  the  language  of  the  bill  if  the  words 
stay  in. 

What  is  it  to  delegate  legislative  power?  It  is  to  give  to 
somebody  else  the  exercise  of  legislative  discretion.  The  legis- 
lative discretion  in  question  is  to  fix  a  just  and  reasonable  rate. 
If  we  say  we  will  not  do  that,  but  we  will  create  an  agency 
to  do  that  very  thing  and  invest  it  with  power  to  exercise  its 
6838 


99 

.iu(l.c:inent  mid  discretion,  we  have  delegated  the  very  power  that 
\vt>  ourselvt>s  liave. 

I  will  say  with  these  words  in  the  bill  it  is  a  perfectly  plain 
case.  No  court  in  this  country,  in  my  judsnient,  will  hesitate 
to  say  that  those  words  make  this  law  unconstitutional  without 
goins  beyond  it  to  reason  about  it;  but  if  you  strike  them  out, 
the  court  will  of  necessity,  in  my  judiiuient,  reach  jirecisely 
the  same  conclusion,  because  then  the  court  will  say  "  What  is 
it  the  Commission  is  to  do?  It  is  to  prescribe  a  rate."  "Pre- 
scribe "  is  a  legislative  word ;  it  indicates  legislative  action. 
What  kind  of  a  legislative  rate  is  it  to  make?  One  that  is 
just  and  reasonable.  How  can  it  make  a  just  and  reasonable 
rate,  except  only  by  exercising  precisely  the  discretion  and 
judgment  that  Congress  itself  would  have  to  exercise  if  it  under- 
took to  make  a  just  and  reasonable  rate? 

So  I  say,  Mr.  President,  in  my  opinion  it  does  not  make  any 
difference,  as  to  the  validity  of  this  bill,  whether  we  strike  these 
Mords  out  or  leave  them  in  ;  but  I  am  in  favor  of  striking  them 
out,  because  to  leave  them  in  is,  as  I  said  a  while  ago,  as  though 
we  were  to  write  across  the  face  of  the  act,  "  This  act  is  uncon- 
stitutional." 

Mr.  CULLOM.  Does  the  Senator  regard  it  as  unconstitu- 
tional? 

Mr.  FORAKER.  I  do.  I  regard  this  proposed  law  as  uncon- 
stitutional, and  I  do  not  believe  you  can  help  it.  Mr.  President, 
you  can  not  now  "make  a  silk  purse  out  of  a  sow's  ear"  any 
more  than  you  could  when  that  utterance  was  first  made. 

The  trouble  with  this  bill  is  that  it  is  fundamentally  wrong, 
in  my  opinion.  The  Government  has  no  power,  in  my  opinion, 
acting  through  Congress,  to  make  these  rates.  I  have  dwelt 
upon  that  heretofore,  and  the  Senator  from  Texas  has  called 
attention  in  a  most  impressive  way  to  what  was  said  by  the 
Supreme  Court  in  one  of  its  latest  utterances,  in  the  Northern 
Securities  case. 

In  the  second  place,  conceding  that  we  have  the  power,  it  is 
agreed  upon  all  sides  that  we  can  not  delegate  that  power. 
What  is  the  power  that  we  have?  It  is  the  power  to  make  just 
and  reasonable  rates.  If  we  say  we  will  not  make  them,  but  we 
will  appoint  somebody  else  to  do  it,  we  are  abdicating  our  authority 
in  that  respect  and  undertaking  to  give  that  somebody  else  that 
authority ;  and  that,  I  think,  is  fatal  to  this  bill,  because  it  is  not 
like  the  case  that  has  been  supposed  where  a  definite  standard 
has  been  created.  To  say  you  shall  make  a  just  and  reasonable 
rate  is  not  a  definite  standard,  for  whoever  undertakes  to  make  a 
just  and  reasonable  rate  can  not  make  it  by  a  mathematical  cal- 
culation. You  have  got  to  do  it  by  the  exercise  of  discretion,  and  it 
is  legislative  discretion ;  and  that  is  what  I  think  will  kill  this 
bill,  if  nothing  else  does. 


May  IS,  1906. 

Mr.  FORAKER.  Mr.  President,  I  wish  to  detain  the  Senate 
for  only  a  very  few  sentences.  I  do  not  propose  to  go  into  any 
discussion  of  the  merits  of  this  measure.  I  want  only  to  say 
about  it  that  if  I  could  vote  upon  it  section  by  section  I  would 
be  relieved  from  a  great  deal  of  embarrassment  that  I  now  ex- 
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perience,  for  there  are  in  this  bill,  put  there  by  the  Senate 
amendment,  a  number  of  provisions  that  I  desire  most  heartily 
to  support  and  against  which  I  do  not  like  to  vote. 

I  remain  of  the  opinion  I  entertained  with  respect  to  this 
legislation  from  the  very  beginning  of  this  controversy.  My 
objection  is  to  the  Government  going  into  the  rate-making  busi- 
ness at  all,  and  particularly  in  the  manner  in  which  it  is  pro- 
vided it  shall  go  into  it  in  this  mer.sure.  I  believe  this  bill  in 
that  particular  to  be  unconstitutional,  and  I  believe  that  the 
measure  if  upheld  in  the  courts  will  in  that  respect  prove  a  dis- 
api)ointment  to  the  people  who  have  asked  this  kind  of  legisla- 
tion at  the  hands  of  Congress.  I  am  not  able  to  get  the  consent 
of  my  mind  to  vote  for  a  measure  that  involves  such  conse- 
quences. 

I  take  some  comfort  in  the  fact  that  while  I  may  be  alone 
in  my  vote,  I  am  not  alone  in  the  opinions  that  are  entertained 
by  Senators  on  this  point.  Nearly  every  Senator  who  has 
spoken  here  to-day  has  expressed  himself  as  disappointed  to  a 
greater  or  less  degree  in  this  legislation.  The  Senator  from 
Colorado  [Mr.  Teller],  who  has  just  taken  his  seat,  one  of  the 
soundest  in  judgment,  one  of  the  most  conservative  legislators 
I  have  known  in  this  association,  has  told  us  that  the  bill  lacks 
in  many  respects  what  he  thinks  it  should  contain,  and  that 
he  has,  with  respect  to  its  fate  in  the  court,  the  gravest  doubt 
and  apprehension.  And  in  that  form  from  one  after  another 
who  has  spoken,  we  have  heard  practically  the  same  statement. 

Mr.  Pi-esident,  I  may  be  wrong  about  it  all ;  I,  perhaps,  have 
been ;  it  seems  to  me  I  get  on  the  wrong  side  of  everything 
here  of  late ;  but  there  is  one  thing  about  it ;  I  have  been  in 
keeping  and  in  accord  with  my  own  judgment  and  convictions 
all  the  while.  Mr.  President,  I  have  not  opposed  this  measure 
because  I  did  not  believe  there  ought  to  be  legislation.  I  think 
every  Senator  in  this  body  knows  that  every  time  I  have  spoken 
I  have  insisted  that  there  were  practices  and  abuses  and  wrongs 
that  ought  to  be  legislated  against.  But  I  have  been  unable 
to  agree  that  this  Is  either  a  constitutional  way  or  that  it  is  the 
best  and  most  efficient  way  to  accomplish  that  end.  I  labored 
to  formulate  a  plan,  and  I  laborefl  hard  to  induce  others  to  see 
and  understand  my  proposition  as  1  saw  and  understood  it.  In 
that  I  have  failed. 

I  might  now  waive  my  own  preference  about  it,  I  suppose, 
and  say  that  out  of  deference  to  the  judgment  of  my  colleagues 
I  will  sacrifice  my  own  convictions  and  vote  with  them.  If  I 
could  see  that  there  was  any  necessity  for  that  I  would,  per- 
haps, be  willing  to  do  it.  But  as  it  has  been  said  here,  this 
measure  will  pass ;  it  will  pass  by  a  unanimous  vote,  I  suppose, 
except  one ;  there  will  ]ye  one  vote  against  it.  I  do  not  see  how 
it  would  do  any  good  to  anybody,  unless  it  would  be  to  myself, 
to  vote  contrary  to  my  own  convictions  as  to  what  this  legis- 
lation shall  be.  Inasmuch  as  it  can  not  do  any  good  to  the 
country,  and  can  not  do  any  good  to  my  party,  or  the  interests 
that  are  to  be  legislated  about,  I  prefer  to  carry  away  with  me 
out  of  this  controversy  and  contest  the  knowledge  and  the 
belief  and  the  satisfaction  that  come  to  me  from  having  the 
knowledge  and  the  belief  that  I  have  acted  as  I  have  spoken 
and  voted  as  I  have  spoken,  in  accordance  with  my  own  judg- 
ment and  my  own  convictions. 
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CONFERENCE    REPORT   ON    RAILROAD   RATE    BILL. 

The  Senate  resumed  the  consideration  of  the  conference  re- 
port on  the  bill  (H.  R.  12987)  to  amend  an  act  entitled  "An 
act  to  regulate  commerce,"  approved  February  4,  1887,  and  all 
acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the  In- 
terstate Commerce  Commission. 

The  VICE-PRESIDENT.  The  question  is  on  agreeing  to  the 
conference  report. 

******* 

Mr.  FORAKER.  Mr.  President,  I  do  not  want  to  detain  the 
Senate  for  any  very  great  length  of  time,  but  I  do  want  time 
enough  to  say  a  few  words  before  the  vote  is  taken. 

In  the  first  place,  in  common  with  every  other  Senator  here, 
I  object  to  the  practice  to  which  the  conferees  have  resorted  in 
this  instance  of  putting  new  matter  in  the  bill,  thereby  becoming 
legislators  instead  of  intermediaries  to  adjust  differences  and 
bring  the  two  Houses  together.  I  need  not  dwell  upon  that, 
however,  because  the  Senator  from  South  Carolina  [Mr.  Till- 
man] in  his  remarks  this  morning  admitted  that  it  was  a  bad 
practice.  He  said  that  he  did  not  himself  appi-ove  of  it,  but  that 
the  conferees  had  resorted  to  it  because  of  the  exceptional  cir- 
cumstances attending  the  consideration  of  this  measure. 

I  will  not  say  anything  in  addition  to  what  he  said  on  that 
subject.  But  what  I  want  to  call  attention  to,  in  the  first  place, 
is  the  change  they  have  made  as  to  the  clause  in  regard  to  free 
passes.  The  Senate  gave  that  subject  very  careful  considera- 
tion. It  did  not  recklessly  make  exceptions  to  the  prohibition 
against  granting  free  passes,  but  named  a  number  of  classes  that 
it  desired  to  have  exempted  from  the  operation  of  that  prohibi- 
tion because  of  the  merit  of  their  claims  so  to  be  exempted. 

I  desire  to  speak  first  in  behalf  of  the  railroad  employees. 
After  careful  consideration  the-  Senate  determined  that  the  em- 
ployees for  themselves  and  their  families  should  have  the  privi- 
lege of  securing  passes  from  the  railroads  on  which  they  are 
employed  and  other  railroads  that  might  be  willing  to  give 
exchange  passes.  That  has  been  part  of  the  pay  for  their  serv- 
ices rendered  ever  since  we  have  been  operating  railroads  in  this 
country.  It  is  a  privilege  which  they  merit.  There  is  no  class 
of  men  better  entitled  to  such  consideration  than  the  men  who 
take  their  lives  in  their  hands  and  render  this  important  service 
for  all  who  have  occasion  to  make  use  of  our  common  carriers. 
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I  would  argue  this  at  some  length  if  I  thought  there  was  any 
necessitj'  for  it.  I  do  not  think  there  is  any  necessity,  because 
almost  every  Senator,  if  not  every  Senator  here,  has  received 
to-day,  as  I  have,  numerous  telegrams  protesting  against  this 
discrimination  against  them,  or  rather  this  denial  to  them  of  the 
rights  and  privileges  which  they  have  always  enjoyed  in  this 
respect. 

I  do  not  know,  Mr.  President,  why  we  should  be  solicitous  to 
deny  to  so  deserving  a  class  the  consideration  that  we  showed 
for  them  when  the  Senate  adopted  the  provision  it  sent  to  con- 
ference. It  is  something  that  does  not  cost  the  public  anything. 
They  are  identified  with  the  roads.  It  has  always  been  the 
practice  of  the  roads  to  allow  this  consideration.  I  think  it 
should  be  continued.  I  hope,  therefore,  when  our  conferees 
go  into  conference  again  they  will  remember  that  not  only  did 
the  Senate  vote  that  they  should  have  that  consideration  shown 
them,  but  that  the  Senate  is  still  of  the  opinion  that  that  con- 
sideration should  be  extended  to  them. 

Mr.  TILLMAN.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  South  Carolina? 

Mr.  FORAKER.     Certainly. 

Mr.  TILLMAN.  I  wish  to  say  to  the  Senator  that  it  stands 
to  reason  that  the  Senate  amendment  must  have  been  amended 
at  the  suggestion,  and  not  otherwise,  of  the  House  conferees, 
or  else  we  could  not  have  amended  it  at  all.  I  for  one  objected 
to  this  language  which  is  in  the  bill,  and  accepted  it  only  be- 
cause I  had  to. 

Mr.  FORAKER.     Well,  Mr.  President 

Mr.  TILLMAN.  And  I  will  argue  and  plead  with  my  brethren 
at  the  other  end  of  the  Capitol  when  we  get  together  again  to 
give  us  such  consideration  in  connection  with  railroad  employees 
at  least  as  will  continue  to  them,  as  I  have  always  been  in 
favor  of  doing,  the  privilege  that  they  now  enjoy  of  being  trans- 
ported free  and  of  having  their  families  transported  free.  But 
I  can  not  tell  what  the  House  will  do.  It  has  some  hard-headed 
men,  too,  and  I  do  not  know  what  we  will  do  in  conference.  We 
will  try  to  do  the  best  we  can,  as  we  did  in  this  instance. 

Mr.  FORAKER.  I  only  wanted  to  express  my  own  view 
about  it,  and  I  hope  other  Senators  will  do  the  same  thing,  so 
that  the  representatives  of  the  Senate  in  the  conference  will 
at  least  know  what  is  the  w-ish  of  this  body  in  that  respect. 

Now,  there  is  another  class  of  deserving  men  that  we  under- 
took to  take  care  of,  a  much  smaller  class  in  point  of  nuniliers. 
They  are  the  secretaries  of  tlie  Young  Men's  Railroad  Christian 
Association.  They  are  people  who  are  doing  a  great,  good 
work,  and  it  is  essential  that  they  should  have  opportunity  to 
travel  about  over  the  roads  without  being  subjected  to  the  pay- 
ment of  compensation  in  the  way  of  fares.  They  are  doing 
service  that  makes  men  bettor,  that  makes  the  common  carriers 
better  and  more  careful  of  passengers  who  travel  over  them, 
safer  and  more  acceptable  than  they  otherwise  would  be. 

I  think  they  should  be  included ;  and,  Mr.  President,  to  make 
a  long  story  short,  I  do  not  know  of  a  class  that  the  Senate 
named  in  its  list  of  exceptions  that  should  not  be  excepted  from 
this  proliil)ition.  I  hope  the  Senators  will  insist  that  the  ex- 
ceptions named  by  the  Senate  to  the  prohibition  against  passes 
shall  be  allowed. 
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Mr.  TILLMAN  rose. 

Mr.  FORAKER.     Does  the  Senator  wish  to  interrupt  me? 

Mr.  TILLMAN.  I  was  simply  going  to  suggest  to  the  Senator 
that  it  might  do — I  do  not  l^ncjw  wliether  it  can  be  done  ;  it  cer- 
tainly would  meet  my  own  views — if  we  could  say  who  shall  not 
have  passes,  limiting  it  to  officers  of  the  United  States,  Members 
of  the  House  and  Senators,  officers  of  State  governments  and 
State  legislatures,  and  then  leave  the  railroads  to  haul  whom 
they  please  free.  That  would  do  away  with  the  crying  evil,  the 
seductive,  indirect  bribery  which  is  the  cause  of  all  this  free- 
pass  agitation.  But  I  do  not  know ;  the  House  might  not  be 
willing  to  accept  that. 

Mr.  FORAKER.  I  understand  the  office  of  a  conferee  is  one 
that  is  not  by  any  means  certain  as  to  its  results,  but  it  is  proper 
that  conferees  should  know  what  it  is  that  those  they  represent 
desire  to  have  incorporated. 

Now,  I  pass  that  whole  matter  by,  not  because  I  have  said 
all  I  should  like  to  say,  but  because  it  is  well  understood,  and  I 
only  wanted  in  a  word  or  two  to  suggest  what  my  desire  is  iu 
regard  to  it. 

Mr.  President,  I  find  that  the  conferees  have  also  dropped  out 
of  the  bill  the  amendment  adopted  by  the  Senate  which  required 
that  common  carriers  should  give  equally  good  service  and  ac- 
commodations to  all  who  pay  the  same  compensation.  I  want 
to  speak  about  that  for  a  moment. 

I  offered  the  first  amendment  on  that  subject,  and  when  the 
Senate  voted  on  it,  because  it  was  coupled  with  another  pro- 
vision, or  for  some  other  reason,  it  failed  of  adoption.  Later 
the  Senator  from  Missouri  [Mr.  Waener]  offered  practically  the 
same  amendment,  though  couched  in  somewhat  different  lan- 
guage. When  he  offered  it  I  offered  an  amendment  to  his 
amendment,  which  he  accepted,  and  in  the  form  in  which  it 
appeared  when  he  accepted  it  it  was  adopted  by  the  Senate. 

After  it  had  been  adopted  I  commenced  to  receive,  as  other 
Senators  did,  protests  from  Afro-Americans,  some  from  Boston, 
some  from  Baltimore,  some  from  other  points,  against  the 
adoption  of  that  amendment,  upon  the  theory  that  it  was  a 
recognition  of  what  they  called  the  "  jim-crow-car "  system 
which  has  been  inaugurated  and  is  now  being  enforced  in  some 
of  the  Southern  States. 

When  I  offered  that  amendment  I  had  in  view  only  the  pur- 
pose of  securing  for  those  who  were  compelled  to  take  separate 
coaches,  wherever  they  may  be  so  compelled,  equally  good  ac- 
commodations. I  had  no  purpose,  and  so  explained,  of  inter- 
fering with  the  established  conditions  anywhere,  for  I  knew  that 
was  impossible  in  connection  with  this  rate  bill.  I  had  no  pur- 
pose to  approve  or  disapprove  of  the  so-called  "  jim-crow  sys- 
tem." But  I  did  have  in  view  doing  that  which  every  legisla- 
ture throughout  the  South,  where  they  provide  separate  coaches, 
has  announced  they  have  done,  namely,  that  those  who  are  re- 
quired to  ride  in  separate  coaches  sha'l  be  given  equally  good 
coaches  and  equally  good  accommodations. 

It  never  occurred  to  me  that  anybody  in  any  Northern  State 
would  take  exception  to  a  provision  of  that  kind  upon  the  the- 
ory that  it  was  in  the  nature  of  a  sanction  of  the  provision  of 
separate  coaches  for  white  and  colored  men.  But  when  they 
took  that  view  of  the  subject,  I  was  at  a  loss  to  know,  just  as 
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other  Senators  were,  exactly  what  should  be  done  about  it,  but 
I  recognized  the  right  of  colored  people  to  settle  the  matter, 
and  therefore  I  referred  the  whole  matter  to  the  conference 
committee  and  they  have  acted  in  the  way  indicated ;  they  have 
dropped  it  out. 

Now,  before  it  is  passed  by  forever  I  want  to  put  into  the 
Recobd  some  of  the  correspondence  I  had  occasion  to  have  on 
account  of  the  offering  of  that  amendment.  I  produce  this 
because  It  shows  what  my  purpose  was,  and  it  also  shows  the 
nature  of  the  objections  of  those  to  whom  I  have  referred. 

It  will  appear,  Mr.  President,  that  I  offered  that  amendment 
in  response  to  scores  and  hundreds  of  letters  I  was  receiving 
from  colored  men  living  in  different  parts  of  the  South,  which 
stated  that  the  separate  coaches  set  apart  for  them  were  so 
inferior  in  quality  and  in  accommodations  that  they  had  noth- 
ing like  equal  treatment.  They  stated  that  they  were  required 
to  pay  the  same  fare,  but  were  required  to  put  up  with  unequal 
accommodations,  so  unequal  that  they  thought  they  were  suffer- 
ing a  grievous  wrong.  My  idea  was  that  by  an  amendment  of 
that  kind  put  into  the  bill  the  Interstate  Commerce  Commission 
would  be  given  especial  authority  with  respect  to  that  matter 
on  which  it  could  stand  to  enforce  equality  of  treatment,  and 
that  if  equality  of  treatment  should  be  denied  redress  could  be 
sought,  not  alone  in  the  courts  of  the  State,  but  also  in  the 
courts  of  the  United  States. 

Mr.  BAILEY.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  I  do  not,  of  course,  pretend  to  speak  as  to  the 
other  Southern  States,  but  I  do  know  that  the  State  of  Texas 
practices  no  such  discrimination  as  that :  and  I  do  know  that  in 
almost  every  case  one  coach  has  a  partition  run  through  it  and 
negro  passengers  occupy  one  part  of  the  coach  and  the  white 
passengers  occupy  the  other  part  of  it.  It  is  not  true  of  our 
State  that  the  carriers  provide  inferior  accommodations  for 
negro  passengers. 

Mr.  FORAKER.  I  am  glad  to  have  that  statement  from  the 
Senator  from  Texas,  for  I  know  he  would  not  make  it  unless 
he  believed  it  to  be  true.  I  am  not  vouching  for  any  of  the 
statements  that  were  written  to  me.  I  am  only  stating  the 
reason  upon  which  I  acted. 

Mr.  BAILEY.     :Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
further  to  the  Senator  from  Texas? 

Mr.  FORAKER.     Certainly. 

Mr.  BAILEY.  I  want  to  say  to  the  Senator  from  Ohio  that 
he  will  recall  that  I  was  ready  to  agree  to  that  provision  in  his 
amendnient. 

Mr.  FORAKER.     Yes. 

Mr.  BAILEY.  I  believe  that  the  races  ought  to  be  separated, 
but  I  also  believe  that  the  negro  race  ought  to  be  provided  with 
accommodations  for  which  thev  are  required  to  pay. 

Mr.  BACON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Georgia? 

Mr.  FORAKER.     Certainly. 
6850 


Mv.  BACON.  I  wish  to  direct  tlie  attention  of  the  Senator 
from  Ohio  to  the  fact  that  while  I  objected  to  his  amendment 
in  tlie  original  form,  when  he  offered  the  amendment  which  was 
engrafted  upon  the  bill  by  the  Senate — the  amendment  to  the 
amendment  offered  by  the  Senator  from  Missouri — I  stated  the 
fact  that,  so  far  as  I  was  prepared  then  to  judge,  that  phrase- 
ology was  satisfactory,  recognizing,  as  I  did,  that  while  the  local 
communities  ought  to  be  left  free  to  judge  for  themselves  as  to 
the  separation  of  races,  where  parties  paid  the  same  rate  of 
fare   they   were   entitled   to   equally    as   good   accommodations. 

I  wish  to  add  in  this  connection,  ]Mr.  President,  it  is  true  in 
Georgia  that  the  cars  furnished  for  the  negroes  are  exactly  of 
the  same  type  of  cars  which  are  furnished  for  the  whites. 
There  are  some  rare  exceptions  possibly  on  some  few  little  local 
trains,  but  as  to  the  general  practice  they  are  exactly  of  the 
same  type,  one  immediately  adjoining  the  other. 

I  wish  to  add,  further,  that  in  the  State  of  Georgia  there  is 
absolutely  no  dissatisfaction  by  the  negro  race  on  account  of 
the  accommodations  which  are  furnished  to  them  by  the  rail- 
roads. They  are  perfectly  content  with  them.  They  have  every 
reason  to  be  content  with  them  ;  and  any  suggestion  to  the  con- 
trary emanates  solely  from  those  who  desire  to  make  mischief. 

Mr.  FORAKER.  Mr.  President,  1  know  nothing  about  what 
the  facts  are.  I  know  I  received  a  great  many  letters  from  the 
South  indicating  the  contrary,  and  quite  a  number  of  them  came 
from  the  State  of  Georgia.  There  may  have  been  no  truth  in 
them.  I  am  not  discussing  whether  they  were  true  or  not.  I 
am  only  discussing  what  I  did  when  I  was  advised  that  unequal 
accommodations  wei-e  furnished. 

Among  other  letters  which  I  received  was  one  from  a  very 
intelligent  colored  man  who  is  attending  a  law  school  in  Boston. 
His  home,  however,  I  am  advised,  is  in  New  Orleans.  He  is  Mr. 
Charles  P.  Fard.  In  answer  to  him,  I  wrote  a  letter,  which 
I  ask  to  have  read  at  the  desk,  and  Then,  as  a  sample  of  the  let- 
ters that  I  was  receiving  and  have  been  receiving  from  many 
places  in  the  South,  I  want  to  have  read  also,  in  so  far  as  it 
has  relation  to  that,  a  letter  from  Rev.  H.  H.  Key,  of  Nashville, 
Tenn.  Let  the  Secretary  first  read  my  letter  to  Mr.  Ford  and 
then  read  the  letter  of  Mr.  Key. 

Mr.  TILLMAN.  Will  the  Senator  consent  just  to  have  them 
printed?     We  can  read  them  in  the  Record. 

Mr.  FORAKER.     Very  well ;  they  may  be  printed. 

The  VICE-PRESIDENT.     Without  objection,  it  is  so  ordered. 

The  letters  referred  to  are  as  follows : 

Washington^  D.  C,  May  15,  1906. 
Charles  P.  Ford,  Esq., 

Boston  University  Law  School,  Boston,  Mass.: 

Dear  Sir  :  I  write  to  acknowledge  the  receipt  of  your  letter  of  May 
13,  and  to  assure  you  of  my  proper  appreciation  for  all  its  kind  expres- 
sions. I  infer  from  the  way  you  write  that  you  are  familiar  with  all 
that  the  Record  discloses  as  to  the  amendment  offered  by  me  May  7, 
which  was,  on  the  vote  taken  that  day,  defeated,  but  which  was  two  or 
three  days  later  offered  by  Senator  Warner,  of  Missouri,  and,  with  an 
amendment  I  proposed,  then  adopted  substantially  in  the  form  in  which 
it  was  originally  presented. 

The  subject  is  too  important  and  difficult  to  be  discussed  in  the  com- 
pass of  a  letter,  especially  when  I  am  compelled,  as  I  am  now,  to  write 
most  hurriedly. 

I  was  undertaking  to  deal  with  a  condition  rather  than  a  theory. 
The  condition  presen'ts  the  fact  that  in  almost  every  Southern  State  the 
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legislatures  have,  by  law,  not  only  authorized,  but  required,  separate 
coaches,  and  the  Supreme  Court  of  the  United  States  has  held  that  these 
statutes,  60  far  as  intrastate  passengers  are  concerned,  are  constitu- 
tional. As  to  interstate  passengers  there  never  has  been  any  legisla- 
tion and,  of  course,  no  judicial  determination  as  to  the  limitations  of 
the  powers  of  Congress  or  as  to  the  rights  of  the  States  to  interfere 
with  any  regulations  the  Congress  may  prescribe. 

It  occurred  to  me  that  inasmuch  as  the  Government  was  now  for  the 
first  time  assuming  to  regulate  the  rates  that  are  to  be  paid  for  the 
transportation  of  freight  and  passengers  we  should  explicitly  provide 
that  there  should  he  equality  of  treatment  for  equality  of  pay,  in  order 
that  the  Commission  might  have  an  affirmative  provision  of  law  on 
which  to  base  an  enforcement  of  equal  service  and  accommodations. 

I  offered  this  amendment  because  I  had  some  letters  from  colored  men 
throughout  the  South,  as  well  as  from  a  few  colored  men  in  the  North, 
informing  me  that  in  the  States  where  separate  coaches  were  provided 
the  coaches  provided  for  the  negroes  are  always  inferior,  and  in  most 
cases  grossly  inferior  in  quality,  in  some  cases  being  of  such  inferior 
quality  and  kept  in  such  bad  condition  as  to  be  almost  unfit  for  the 
transportation  of  passengers.  I  do  not  know  what  the  facts  are,  but 
assuming  these  complaints  are  well  founded,  I  thought  there  was  a 
duty  resting  upon  Congress  to  provide  against  such  mistreatment,  at 
least  to  the  extent  of  requiring  equally  good  service  and  accommoda- 
tions, which  is  all  any  colored  man  writing  me  from  the  South  has 
ever  demanded,  for  they  all  seem  to  regard  the  provisions  made  by  the 
State  legislatures  for  separate  coaches  as  not  only  likely  to  be  con- 
tinued indefinitely,  but  as  something  they  have  made  up  their  minds  to 
accept. 

However  all  this  may  be,  it  is  common  knowledge  that  the  conditions 
in  this  respect  obtaining  in  the  Southern  States  could  not  be  disturbed 
short  of  a  resort  to  radical  legislation,  which  would  be  impossible  in 
connection  with  the  rate  bill,  and  which,  if  perchance  it  might  in  some 
way  be  adopted  as  a  part  of  the  rate  bill,  would  probably  defeat  it. 
From  considerations  of  this  character  I  sought  to  avoid  raising  the 
■'.Tim  Crow"  car  question  beyond  putting  into  the  bill  a  requirement 
tliat  where  such  practice  obtains  the  so-called  "  Jim  Crow  "  car  shall 
lie  as  good  and  its  accommodations  as  good  as  others  receive.  The 
purpose  of  this  was  not  alone  to  secure  equality  of  treatment  in  and 
of  itself,  but  to  give  the  United  States  authority  through  the  Commis- 
sion to  enforce  equality  of  treatment  and  to  give  the  courts  of  the 
Ignited  States  jurisdiction  to  entertain  complaints  of  discriminations  in 
tliat  respect.  I  think  the  amendment  all  that  could  be  expected  under 
the  circumstances.  The  vote  by  which  my  amendment  as  originally 
offered  was  defeated  shows  that  conclusively.  We  must  either,  there- 
fore, accept  the  Warner  amendment,  which  has  been  adopted,  or  do 
nothing.  I  am  unable  to  see  how  the  amendment  can  work  the  slightest 
injury.  It  seems  to  me  that  on  the  contrary  it  secures  great  good.  I 
am  sure  I  do  not  wish  to  make  matters  worse. 

A  day  or  two  ago  I  had  a  letter  from  Mr.  Clement  G.  Morgan,  an 
attorney  at  law,  39  Court  street.  Boston,  whom  you  probably  know.  I 
never  met  him,  but  from  what  I  have  been  told  of  him  I  "have  great 
respect  for  his  judgment.  I  would  be  glad  if  you  would  confer  with 
him  and  write  me  again,  for  the  subject  is  one  you  and  he  are  more 
directly  interested  In  than  I  am  and  which  you  understand  better  than 
1  do.  The  bill  is  likely  to  be  voted  upon  before  you  have  time  to  write 
me.  but  it  will  doubtless  be  some  time  in  the  conference  committee,  so 
that  if  you  write  me  again  I  can  have  the  benefit  of  your  views  before 
it  is  too  late. 

Very  truly,  yours,  etc.,  J.  B.  Foeaker. 

P.  S.- — In  considering  this  matter  you  will  bear  in  mind  that  the  law 
of  Congress  will,  of  course,  be  supreme,  and  that  no  State  law  or  au- 
thority can  conflict  with  it  as  to  interstate  passengers.  F. 

Letter  of  Mr.  Key. 

53  Maple  Street, 
Nashville,  Tenn.,  May  15,  1906. 
Hon.  Mr.  Forakkr, 

United  States  Senator  from  Ohio. 

Dear  Sir  :  Please  accept  our  congratulations  upon  your  position  In 
discussing  the  rate  bill  and  antifree-pass  bill.  Especially  do  we  In- 
dorse your  stand  taken  In  regard  to  that  part  of  the  bill  relative  to 
equal  accommodations. 

We  are  sorry  you  did  not  get  the  support  of  other  so-called  "  Repub- 
licans." They  seem  to  want  to  drive  us  from  the  party  of  our  choice 
by  their  actions.  We  are  sorry  that  the  ideas  of  Senators  Tillman 
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and  Bacon  seem  to  be  the  leading  ideas  of  the  majority.  Senator 
Tillman  impressed  tlie  majority  that  tlie  accommodafions  here  in  the 
South  are  equally  good  for  both  races.  The  Senator  has  either  not  made 
himself  familiar"  with  the  existing  facts  here  in  this  Southland  or  he 
means  to  be  misloading  In  his  statements.  The  accommodations  are 
not  equal.  The  colored  people  are  forced  to  imy  the  same  fare  and 
ride  in  a  car  infested  with  chickens,  dogs,  and  convicts.  Our  women 
are  often  compelled  to  submit  to  the  abuses  incident  to  treatment 
brought  about  by  discriminations.  They  are  forced  to  ride  with 
drunkards  and  hoodlums.  We  readily  accept  Senator  Tillman's  propo- 
sition to  invite  the  Commission  down  here  for  a  tour  of  Inspection  to 
verify  the  truth  of  our  assertion.  I  myself  had  to  resent  an  insult 
resulting  from  discrimination.  On  one  occasion  I  rode  a  hundred  miles 
in  a  baggage  car  rather  than  accept  the  humiliation  of  being  with  a 
mixed  gang  of  white  and  colored  convicts  guarded  by  armed  white 
officers,  r  would  not  be  forced  by  the  conductor  to  ride  in  such  com- 
pany.    *     *      * 

H.  H.  Key, 
Presiding  Elder  of  the  Cumherland  River  District  of  the 
Methodist  Episcopal   Church   of  the  Pcnn  Annual   Conference. 
P.  S. — I  trust  you  may  see  a  way  to  secure  protection  in  all  lines  of 
travel,  including  Pullman. 

Mr.  FORAKER.     Now,  of  the  same  genei-al  character  is  the 
following  letter  from  Madison,  Ark.,  dated  May  30,  190G,  signed 
by  a  number  of  Afro-Americans,  as  they  represent  themselves 
to  me,  and  I  have  no  doubt  they  are. 
The  letter  referred  to  is  as  follows : 

Madison,  Ark.,  May  SO,  J90G. 
Hon.  Senator  Foraker  :  We,  the  undersigned  in  name  and  number, 
petition  you  to,  if  possible,  retain  the  amendment  now  before  the  rail- 
road rate  bill  conference  relative  to  equal  accommodation  to  pas- 
sengers on  all  railroads  paying  the  same  fare,  wbich^was  introduced 
bv  vou.  We  note  that  the  negroes  from  the  North  and  East  are  pre- 
senting their  voices  against  it.  While  we  are  in  the  majority  in  the 
South,  we  are  in  favor  of  separate  coaches  with  equal  accommodation 
to  all  passengers  paying  the  same  fare. 

Scott  Bond,  Merchant. 
I.   L.   Walton. 
H.  S.  Davis,  Postmaster. 
P.    Covington,   Farmer. 
P.  H.   Banks,  Farmer. 
W.  M.  Bond,  Farmer. 
Omitting  names,  the  above  is  the  voice  of  2,0U0  citizens  of  business 
reputation.     For    God's    sake    try    to    get    us    the    accommodations    for 
which  we  pay. 

Mr.  BACON.  If  the  Senator  will  pardon  me,  I  want  to  sug- 
gest a  fact.  The  law  in  Georgia  (and  I  presume  it  is  so  in 
other  Southern  States)  does  not  permit  a  white  man  to  ride  in 
the  car  set  apart  for  the  negroes,  no  more  than  it  permits  a 
negro  to  ride  in  a  car  with  the  whites.  The  only  distinction  is 
that  the  white  man  is  perfectly  content  to  be  debarred  from  the 
car  in  which  the  colored  people  ride,  whereas  a  great  many 
negroes  are  not  content  unless  they  are  permitted  to  ride  in  the 
cars  set  apart  for  the  white. 

Mr.  FORAKER.  I  will  say  to  the  Senator,  if  he  has  any  ap- 
prehension on  that  point,  I  have  not  received  any  letters  from 
white  people  living  in  Georgia  protesting  against  being  com- 
pelled to  ride  in  "  Jim  Crow  "  cars. 

Mr.  BACON.  If  the  Senator  knew  the  people  of  Georgia  as 
well  as  I  do,  that  assurance  would  not  be  needed. 

Mr.  FORAKER.  I  am  sure  of  that.  So  far  as  the  colored 
man  is  concerned,  I  am  not  going  to  take  up  now  the  subject  of 
his  rights  for  discussion.  I  only  want  to  say  that  when  I  of- 
fered this  amendment  I  did  it  in  answer  to  just  such  appeals  as 
I  have  sent  to  the  desk,  which  will  appear  in  the  Record  to- 
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morrow  morning  for  the  benefit  of  any  who  may  see  fit  to  read ; 
appeals  which  came  to  us,  and  have  come  from  intelligent  men 
and  reputable  men,  against  whom  nothing  can  be  said  except 
only  that  they  are  black  men ;  and  that  I  am  not  going  to  urge 
as  an  ol).iection  against  any  man.  They  say  that  the  cars  fur- 
nished them,  for  which  they  must  pay  precisely  the  same  fare  as 
white  men  pay  for  the  service  rendered  to  them  and  the  accom- 
modations they  get,  are  so  unequal  that  it  is  almost  an  impossi- 
bility to  ride  in  them  with  any  comfort  whatever. 

Now,  what  I  thought  was,  if  they  were  receiving  equally  good 
acconnnodations,  this  amendment  would  not  hurt  anybody.  If 
they  are  not  equally  good,  the  amendment  ought  to  be  put  into 
the  law,  and  ought  to  be  enforced,  for  the  black  man  who  pays 
$10  to  ride  from  one  point  to  another  ought  to  have  just  as  good 
service  and  just  as  good  accommodation  as  the  white  man  has 
who  pays  the  same  price.  The  Senator  from  South  Carolina 
was  one  of  the  first  to  say  he  heartily  approved  the  amendment, 
and  I  really  think  he  is  the  author  of  all  the  trouble,  for  as  soon 
as  the  Senator  from  South  Carolina  made  that  announcement  I 
commenced  getting  letters  of  objection  from  every  direction. 
[Laughter.] 

Mr.  TILLMAN.  Well,  Mr.  President,  if  my  honest  adoption 
and  earnest  advocacy  of  the  Senator's  proposed  amendment  has 
resulted  in  causing  northern  politicians  who  are  colored  people 
to  deluge  the  Senator  and  others  with  protests,  I  am  very  sorry, 
because  I  heartily  sympathize  with  that  proposed  legislation. 
I  said  so  when  it  was  first  introduced,  and  I  am  in  favor  of  it 
yet.  I  yielded  that  amendment  the  very  last  one  in  the  confer- 
ence committee,  and  I  should  like  t9  see  it  go  back.  I  hope  the 
Senate  will  instruct  us  before  we  get  through  to  put  it  back. 

While  I  am  on  my  feet,  if  the  Senator  will  permit  me,  I 
want  to  tell  a  little  incident  in  regard  to  the  discrimination 
against  the  colored  people  and  white  people  in  keeping  them 
apart  in  South  Carolina.  No  doubt  some  of  these  complaints 
come  from  South  Carolina. 

Four  or  five  years  ago,  when  the  law  was  first  enacted — I 
think  it  was  the  succeeding  winter — I  went  to  Columbia  to  our 
State  fair.  I  mean  the  law  separating  the  races  by  compelling 
the  railroads  to  give  separate  coaches.  I  went  to  the  fair,  and 
realizing  that  there  was  a  great  crowd  there  and  that  the  train 
at  night,  the  excursion  train,  would  be  very  much  crowded.  I 
decided  that  I  would  go  home  on  the  noon  train,  about  1  o'clock. 
So  I  got  my  grip  and  went  to  the  depot,  and,  although  it  was 
an  hour  or  more  before  the  train  was  to  go  out,  I  already  found 
every  seat  occupied  in  the  white  cars  and  a  throng  in  the 
passageway.  There  were  several  of  those  cars.  So,  not  liking 
to  stand  up  for  the  distance  of  60  miles,  I  began  to  perambulate 
along  from  one  car  to  another.  Finally  I  got  to  a  perfectly 
empty  coach  with  no  one  in  it  except  two  darkies.  Well,  I 
quietly  and  very  modestly  ensconced  myself  in  one  of  the  seats. 
It  was  just  as  good  as  any  of  the  cars  I  had  passed  through,  but 
it  was  marked  "colored,"  and  under  the  law  was  set  apart  for 
colored  people. 

I  had  no  right  there,  but  I  thought,  "If  I  behave  myself  my 

colored  fellow-citizens  will  not  object."     After  a  while,  toward 

the  time  the  train  would  leave,  several  coloi'ed  gentlemen  came 

in,  among  them  a  very  bright,  copper-colored  fellow-citizen  of 
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mine,  who  evidently  had  been  to  collesre.  becfinse  a  little  later 
on.  after  sitting  down  oi>posite  mo  and  snnlingly  entering  into 
conversation,  he  said :  "  1  Ixnow  you.  sir.  I  went  to  Benedict 
College  ttiiile  you  were  governor,  and  I  know  you."  I  said. 
"Well.  I  hope  you  never  heard  anything  very  bad  about  me." 
He  said :  "  No ;  we  colored  people  like  you.  Some  of  us,  though, 
make  a  terrible  racket  about  some  things  you  have  said.  Your 
bark  is  worse  than  your  bite." 

Finally  he  said,  with  a  gleam  of  humor,  which  simply  con- 
vulsed me  afterwards,  although  I  did  not  relish  it  right  off, 
"  Governor,  don't  you  think  that  the  white  folks  ought  to  obey 
the  laws  they  put  on  the  books?  "  I  did  not  need  any  more  hint, 
I  quietly  reached  down,  got  my  grip,  and  said,  "  You  are  all 
right.  I  surely  believe  in  obeying  that  law,  because  we  would 
not  let  you  ride  either  in  the  cars  for  the  whites :  and  if  you 
object  to  my  riding  here  I  will  go  back ;  "  and  I  walked  back  and 
stood  up. 

Mr.  FORAKER.  Mr.  President,  I  do  not,  in  view  of  the  late- 
ness of  the  hour,  care  to  prolong  the  discussion  of  that  subject. 
I  only  want  to  quit  it,  as  I  began,  by  saying  that  I  offered  the 
amendment  upon  the  theory  that  I  was  securing  a  benefit  to 
8.000,000  of  colored  people  Uving  in  the  Southern  States  from 
whom  I  was  receiving  many  letters  of  the  character  I  have 
described  and  of  the  character  that  will  appear  in  the  Record  in 
the  morning.  But  since  colored  men  who  understand  the  sub- 
ject object  to  it  upon  the  ground  that  has  been  suggested,  I 
propose  to  leave  it  to  the  conferees  to  dispose  of  it  as  they 
may  see  fit. 

Now,  I  have  two  or  three  other  matters  I  wish  to  call 
attention  to. 

On  pages  16  and  19  the  words  "  knowingly  and  willfully  "  are 
stricken  out  by  the  conferees.  I  am  not  going  to  stop  to  dis- 
cuss the  effect  of  this ;  I  only  want  to  call  the  Senator's  atten- 
tion to  the  fact  that  in  my  opinion  it  establishes  a  harsh,  an 
inexcusably  harsh,  rule  to  make  a  man  liable  to  indictment  and 
punishment  as  for  a  criminal  offense  without  showing  any 
knowledge  or  any  purpose  on  his  part.  I  believe  that  the  feel- 
ing I  have  expressed  in  a  word  in  regard  to  that  is  entertained 
generally  by  the  members  of  this  body,  for  I  have  no  idea  that 
the  feeling  has  changed  since  we  voted  those  words  into  that 
amendment. 

Now,  what  I  want  to  add — and  with  that  I  am  content — is 
what  I  have  cut  out  of  the  New  York  Sun  of  June  1.  It  is  an 
account,  given  in  the  form  of  a  dispatch  from  Milwaukee,  d-ited 
May  81.  of  a  decision  of  the  four  circuit  judges  of  that  circuit 
in  the  rebate  cases,  in  which  the  Pabst  Brewing  Company  was 
a  party,  that  were  commenced.  I  think,  after  this  session  of 
Congress  began.  I  want  to  call  attention  to  what  is  here  set 
forth  in  this"  telegram  to  show  what,  in  the  progress  of  this  de- 
bate. I  had  occasion  to  assert  over  and  over  again,  that  what 
we  need  in  the  way  of  legislation  to  remedy  all  the  evils  that 
have  been  complained  of  is  not  the  character  of  legislation  we 
now  have  under  consideration,  but  a  mere  strengthening  of  the 
Elkins  law. 

Now,  what  does  this  disclose?     I  want  to  read  it.     I  will  not 
put  it  into  the  Record,  where  it  may  be  passed  over  without 
reading  by  anybody. 
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It  Is  as  follows: 

[From  New  York  Sun,  June  1,  1906.] 

FOnCR    ADDED    TO    ELKIXS    LAW APPLIES    TO    FREIGHT    BROKERS    AND    PRI- 
VATE   CAR    LINES GOVERNMENT    WINS    ITS    SUIT    AGAINST    REFRIGERATOR 

TRANSIT    COMPANY    AND    RAILROADS    THAT    THROUGH    IT    HANDLED    PROD- 
UCTS   OP    THE   PABST    BREWING    COMPANY,    OF    MILWAUKEE. 

Milwaukee,  May  SI,  1906. 

The  rebate  suit  which  the  Government  last  vear  bes:an  against  the 
Pabst  Ki-ewing  Company,  of  Milwaul^ee,  the  Refrigerator  Transit  Com- 
pany, and  several  railroad  companies  has  been  decided  in  favor  or  the 
Government.  > 

The  decision  was  rendered  by  the  four  circuit  judges  of  the  seventh 
.indicial  circuit,  who  sat  en  banc,  at  the  circuit  court  of  the  eastern 
Wisconsin  district,  and  was  sent  up  from  Chicago  this  afternoon  and 
filed  with  Clerlv  of  Courts  Kertz  here. 

The  action  against  the  Pabst  Brewing  Company  is  dismissed,  but  the 
Refrigerator  Car  Company  and  the  railroads  are'  enjoined  from  contin- 
uiufi  tlie  praetiee  of  receirUui  and  giving  commissions  for  traffic  con- 
trcllod  and  transported  by  the  car  company. 

Tlie  opinion  was  written  by  .Tudge  Baker,  and  was  approved  by 
Judges  Grosscup,  Seaman,  and  Kohlsaat,  the  other  members  of  the 
court. 

It  is  considered  by  lawyers  to  be  a  sweeping  decision  and  one  which 
upholds  the  provisions  of  the  Elkins  Act  in  all  its  intents  and  purposes. 

It  is  not  probable  that  the  case  will  go  to  the  United  States  Supreme 
Court,  and  therefore  the  ruling  will  li,ave  a  radical  effect  on  the  ship- 
ping at  the  country. 

Briefly  stated,  the  court  sustained  practically  all  the  contentions  of 
the  Government  in  the  case.  The  court  holds"  that  the  Elkius  law  is 
sound  and  enforceable. 

I  want  Senators  to  remember  that  this  litigation  was  com- 
menced after  we  had  commenced,  as  I  now  recall  it,  this  session 
of  Congress ;  it  was  commenced  after  the  Hepburn  bill  was 
introduced  in  the  House  of  Representatives,  and  it  is  ended 
before  we  have  been  able  to  end  the  consideration  of  that  meas- 
ure. So  much  for  the  expedition  of  the  courts  when  they  pro- 
ceed under  the  Elkins  law. 

The  ruling  puts  an  end — 

Now  listen  to  what  it  puts  an  end  to — 

The  ruling  puts  an  end  to  all  devices  for  giving  and  collecting  rebates. 
The  relation  of  the  shipper  and  the  railroads  is  defined  in  very  clear 
language. 

It  holds  that  where  a  person  or  a  company  gives  control  of  his  or  its 
shipments  to  another,  such  as  a  refrigerator  company  or  a  freight 
broker,  the  person  or  company  to  whom  it  is  assigned  must  be  deemed 
to  be  the  owner  and  shipper  of  the  freight  and  can  not  accept  commis- 
sions or  rebates  from  railroads.  This  is  considered  a  highly  important 
ruling,  as  it  puts  an  end  to  the  very  latest  devices  found  and  practised 
for  getting  around  the  Elkins  Act. 

But  the  decision  goes  still  further  and  holds  that  railroads  must 
strictly  observe  their  published  tariffs  and  can  not  grant  concessions  to 
transportation  companies  or  brokers  whereby  they  receive  less  rate 
than  that  named  in  the  published  tariff.  This  means  that  hereafter 
transportation  companies  will  not  be  able  to  collect  commissions  for 
business  diverted  to  certain  railroads,  but  must  conduct  their  business 
on  a  strictly  mileage  basis. 

It  is  estimated  that  a  score  or  more  refrigerator  and  stock  car  com- 
panies in  the  country  are  affected. 

The  ruling  also  puts  out  of  business  the  so-called  "  freight  broker," 
the  latest  device  for  rebating.  The  brokers  collect  freight  and  for 
comtnissions  turn  it  over  to  certain  railroads. 

The  railroad  companies  that  were  defendants  In  the  action  are  the 
Fere  Marquette,  t'ne  Erie,  the  Chicago,  Rock  Island  and  Pacific,  the 
St.  Louis  and  San  Francisco,  the  Wisconsin  Central,  and  the  Chicago 
and  .\ltf)n. 

Mr.  BAILEY.  Does  the  Senator  from  Ohio  happen  to  have 
the  full  text  of  that  decision? 

Mr.  FORAKER.  No;  I  do  not.  I  have  been  unable  thus  far 
to  get  it;  but  I  hope  to  get  it  and  put  it  into  the  Record  in  full 
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before  this  debate  Is  concluded.     I  will  put  It  into  the  Record 
at  the  earliest  possible  day. 

Now,  I  want  to  call  the  attention  of  Senators  to  another  fact. 
No  doubt  every  Senator  here  has  been  reading  the  result  of  the 
investigation  made  by  the  Interstate  Commerce  Commission  of 
the  practices  of  the  Pennsylvania  Railroad  Company  ;  no  doubt 
every  Senator  here  is  familiar  with  the  malpractices,  I  will  say, 
for  the  want  of  a  better  word,  which  that  company  has  been 
engaging  in ;  but  has  any  Senator  here  failed  to  note  the  fact 
that  not  a  single  offense  committed  by  the  PenTisylvania  Rail- 
road has  been  committed  by  it,  according  to  that  disclosure, 
that  is  not  covered  by  the  Elkins  law  ;  not  one  that  can  not  be 
remedied  almost  immediately,  just  as  the  evils  involved  in  this 
Milwaukee  suit  were  remedied  by  the  filing  of  a  bill  and  the 
taking  of  a  temporary  restraining  order  upon  the  filing  of  the 
bill,  which,  upon  final  hearing,  will  be  made  perpetual,  just  as 
in  the  case  of  the  Chesapeake  and  Ohio  and  the  New  York,  New 
Haven  and  Hartford  Railroad  coal  case?  There  suit  was 
brought,  an  injunction  was  allowed,  and  the  evil  stopped  that 
very  moment.  When  the  case  was  finally  heard  that  iujunction 
was  made  perpetual.  So  it  was  in  the  Milwaukee  case,  com- 
menced only  a  few  months  ago,  since  we  commenced  this 
session,  and  now  finally  ended.  In  this  case  a  suit  was  brought, 
and  in  it  was  involved  the  question  of  the  illegality  of  the 
latest  devices  and  abuses — for  granting  rebates,  for  making  per- 
sonal discriminations,  terminal  charges,  icing  charges,  refrig- 
erator charges,  private  car  lines,  and  everything  that  we  have 
heard  anything  about  during  the  whole  progress  of  this  debate 
was  involved  in  that  one  case  that  had  not  already  been  covered 
in  these  other  cases  to  which  I  have  referred. 

Mr.  President,  if  it  be  true,  as  it  unquestionably  must  be  con- 
ceded to  be  true,  that  there  is  a  complete  remedy  under  that 
law — for  the  court  has  so  held,  and  that  is  the  reason  I  say 
it  must  be  so  conceded — that  upon  the  complaint  that  there  is 
an  unequal,  an  unjust,  or  a  discriminatory  allotment  of  cars, 
if  it  be  true  that  as  to  that  complaint  this  law  can  be  applied 
and  found  sufficient  to  prevent  it,  and  if  it  be  true  that  under 
that  law  no  form  or  guise  whatever  of  rebates  or  discrimina- 
tions can  be  practiced,  there  Is  no  more  necessity  for  this  kind 
of  legislation  than  there  is  for  putting  five  wheels  on  a  wagon. 

Mr.  President,  one  word  more.  I  do  not  malve  these  remarks, 
of  course,  with  the  idea  of  preventing  the  passage  of  this  bill. 
That  is  an  impossibility ;  but  I  make  these  remarks  only  that 
I  may  put  before  the  Senate  the  state  of  the  law  which  we  have 
and  the  degree  of  success  we  are  now  having  in  all  cases  where 
an  enforcement  of  that  law  is  undertaken  by  the  Department 
of  Justice.  In  no  case  where  that  law  has  been  invoked,  from 
the  day  when  it  was  passed  down  until  this  moment,  has  it 
failed  to  meet  the  purposes  of  the  prosecution,  except  only  in 
one  case  at  Philadelphia,  where  there  was  a  failure  of  testi- 
mony to  support  the  complaint. 
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